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Appeal  Cases 

BEFORE 

THE  HOUSE  OF  LORDS 

(ENGLISH— IKISH— AND  SCOTCH) 

AND 

THE  JUDICIAL  COMMITTEE 

OF 

HER  MAJESTY'S  MOST  HONOUEABLE 

PRIVY  COUNCIL. 


[HOUSE  OF  LORDS.] 


WILLIAM  MULLINS   Appellant  ;     h.  l.  (E.) 


AND  18S1 

THE  TEEASURER  OF  THE  COUNTY  OF  )  ^  ^^ov.2i. 
SURREY  J  Respondent.  — 

Frison  Act,  1877  (40  &  41  Vict.  c.  21),  ss.  4,  57 — Prisoner — Maintenance  of 
Prisoners — Committal  to  Prison — Expenses  of  conveying  to  Prison. 

The  expenses  of  conveying  to  prison  persons  who  are  committed  to  prison 
either  for  punishment  or  to  take  their  trial  and  are  unable  to  pay  those  ex- 
penses are  "  expenses  incurred  in  respect  of  the  maintenance  of  prisoners," 
within  ss.  4  and  57  of  the  Prison  Act  1877  (40  &  41  Vict.  c.  21),  and  tliose 
sections  transfer  the  liability  for  such  expenses  from  county  rates  to  moneys 
provided  by  Parliament. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  (1). 

On  the  12th  of  August  1879  a  woman  was  convicted  of  bciog 

(1)  G  Q.  B.  D.  15G. 
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H.  L.  (E.)  drunk  and  disorderly  by  a  metropolitan  police  magistrate  sitting 

1881  at  Lambeth  in  Surrey,  and  adjudged  to  be  imprisoned  in  the 

MiixLiNs  Westminster  prison  in  Middlesex.    By  a  warrant  of  commitment 

^-  in  the  form  P  1  in  the  schedule  to  11  &  12  Vict.  c.  43  the  magis- 

TrEASURER  OF  111  n  nr   IT  t 

County  of  trate  commanded  the  appellant  Muilms,  a  metropolitan  police 
Surrey.     (jQj^gtable,  to  convey  the  woman  to  the  prison  and  deliver  her  to 
the  keeper,  which  the  constable  did. 

On  the  same  day  and  sitting  at  the  same  place  the  magistrate 
committed  a  man  to  take  his  trial  for  felony,  and  by  a  warrant 
of  commitment  in  the  form  T  1  in  the  schedule  to  11  &  12  Yict. 
c.  42  commanded  the  same  constable  to  convey  him  to  Clerken- 
well  prison  in  Middlesex  and  deliver  him  to  the  keeper,  which 
the  constable  did.  Neither  of  the  persons  committed  had  at  any 
time  goods  or  money  sufficient  to  bear  the  charges  of  themselves 
or  the  constable.  At  the  request  of  the  constable  the  magistrate 
ascertained  the  sum  to  be  paid  to  the  constable  for  so  conveying 
the  persons  committed  to  be  Is.  6d,  in  each  case,  and  made  two 
orders  upon  the  respondent  as  treasurer  of  the  county  of  Surrey 
to  pay  those  two  sums  to  the  constable ;  the  order  in  the  first 
case  being  in  the  form  provided  by  27  Geo.  2  c.  3  and  in  the 
second  being  to  the  like  effect  as  the  form  T  2  in  the  schedule  to 
11  &  12  Yict.  c.  42  (s.  26).  The  respondent  who  had  then  as 
treasurer  sufficient  money  out  of  the  county  rate  refused  to  pay 
either  of  the  two  sums.  The  power  of  a  metropolitan  magistrate 
to  order  the  expenses  to  be  paid  to  a  constable  was  decided  in 
Leverick  v.  Mercer  (1).  The  constable  having  brought  an  action 
against  the  treasurer  to  recover  the  two  sums,  the  above  facts 
were  stated  by  consent  in  a  special  case  for  the  opinion  of  the 
Court  under  Order  xxxiv.  r.  1  of  the  Eules  of  the  Supreme 
Court. 

The  questions  for  the  Court  are  stated  in  Lord  Blackburn's 
judgment. 

The  Queen's  Bench  Division  (Lush  and  Manisty  J  J.)  gave 
judgment  for  the  Plaintiff  (2).  The  Court  of  Appeal  (Lord  Sel- 
borne  L.C.,  Baggallay  and  Brett  L.JJ.)  reversed  this  decision 
and  gave  judgment  for  the  defendant  on  the  ground  that  the 
expenses  in  question  were  under  the  Prison  Act  1877  (40  &  41 
(1)  14  Q.  B.  759.  (2)  6  Q.  B.  D.  170. 
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Yict.  c.  21)  ss.  4,  57  to  be  defrayed  oat  of  moneys  provided  by   H.  L.  (E.) 
Parliament  (1).  1881 
From  this  judgment  the  plaintiff  appealed.  Mullins 

V. 

Nov.  8,  11.  Sir  E.  Giffard  Q.O.  and  Poland  (Danchiverts  ^county  of  ^ 
with  them)  for  the  appellant :—  Suerey. 

The  expenses  in  question  are  not  included  in  the  expression 
"  the  maintenance  of  a  prisoner,"  in  the  Prison  Act  1877  s.  57. 
Before  the  Act  such  expenses  were  regulated  by  27  Geo.  2  c.  3 
and  11  &  12  Yict.  c.  42,  and  those  Acts  are  not  repealed. 
"  Period  of  his  committal "  in  s.  57  means  the  period  of  his  deli- 
very to  the  gaoler.  "  Commitment "  would  have  been  used  if  the 
period  meant  was  that  when  he  was  committed  by  the  magistrate. 

[LoKD  Blackburn  referred  to  the  corresponding  section  of 
the  Prisons  (Scotland)  Act  1877  (40  &  41  Yict.  c.  53)  s.  70, 
where  the  word^  are  "  period  when  the  order  for  his  committal  to 
prison  is  made."] 

To  bring  the  expenses  within  sect.  57  they  must  before  the 
Act  have  been  "  payable  by  a  prison  authority  "  (as  defined  by 
the  Prison  Act  1865  (28  &  29  Yict.  c.  126)  s.  5)  as  such  autho- 
rity, and  these  expenses  were  not.  They  are  not  in  their  nature 
prison  expenses  but  police  expenses  and  payable  out  of  a  police 
fund  though  by  the  county.   The  proviso  in  sect.  57  was  inserted 

(1)  40  &  41  Yict.  c.  21,  s.  4  :  "  On  prison  until  his  deatli  or  discharge  from 

and  after  the  commencement  of  this  prison,  as  would  if  this  Act  had  not 

Act  all  expenses  incurred  in  respect  of  passed  have  been  payable  by  a  prison 

the  maintenance  of  prisons  to  which  authority,   with   this   proviso,  that 

this  Act  applies,  and  of  the  prisoners  nothing  in  this  Act  shall  exempt  a 

therein,  shall  be  defrayed  out  of  moneys  prisoner  from  payment  of  any  costs  or 

provided  by  Parliament."  expenses  in  respect  of  his  convej^ance 

Sect.  57  :    "A  *  prisoner '  for  the  to  prison  or  otherwise  which  he  would 

purposes  of  this  Act  means  any  person  have  been  liable  to  pay  if  this  Act  had 

committed  to  prison  on  remand  or  for  not  passed." 

trial,  safe  custody,  punishment,  or  Sect.  61 :  In  this  Act  the  expres- 
otherwise,  and  *  the  maintenance  of  a  sions  "  prison  authorities  ....  shall 
prisoner  '  includes  all  such  necessary  ....  have  the  same  meaning  in  rela- 
expenses  incurred  in  respect  of  a  pri-  ticn  to  any  prison  as  they  have  in  the 
soner  for  food,  clothing,  custody,  safe  Prison  Act  18G5,  and  expressions  de- 
conduct,  and  removal  from  one  place  fined  in  that  Act  have  the  same  mean- 
of  confinement  to  another,  or  otherwise,  ing  also  in  this  Act." 
from  the  period  of  his  committal  to 

3         B  2 
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H.  L.  (E.)    by  way  of  precaution  only.    As  to  the  proper  construction  of  a 
1881      statute  with  a  general  provision  and  an  exception  see  per 
MuLLiNs    Jessel  M.R.  in  Fryer  v.  Morland  (1).    No  good  reason  can  exist 
Teeasueee  of      relieving  other  counties  and  not  relieving  Middlesex. 
CouxXTY  OF      1-3  jac.  1  c.  10  ;  4  Geo.  4  c.  64;  28  &  29  Yict.  c.  126.  ss.  5,  8, 
  63;  40  &  41  Vict.  c.  21  ss.  5,  8,  were  also  referred  to.] 

The  argument  of  Sir  F.  Herschell  S.G.  (E.  Baggallay  with  him) 
for  the  respondent  sufficiently  appears  from  the  judgments. 

Poland  replied. 

The  House  took  time  to  consider. 

Nov.  24,  1881.   Lord  Blackburn  : — 

My  LordfS,  it  appears  by  this  case  that  a  woman  was  summarily 
convicted  before  a  magistrate  sitting  at  Lambeth  in  the  county 
of  Surrey  of  an  offence  committed  in  the  county  of  Surrey,  and 
sentenced  to  imprisonment.  Before  the  passing  of  the  Prison 
Act  1877  she  would  have  been  committed  to  a  Surrey  prison, 
but  owing  to  directions  given  by  the  Secretary  of  State  under  the 
authority  of  the  Prison  Act  1877  she  was  committed  by  the 
magistrate's  warrant  to  the  prison  at  Westminster  in  Middlesex. 
A  man  was  also  committed  by  the  magistrate  sitting  at  Lambeth 
in  the  county  of  Surrey  to  take  his  trial  for  a  felony  committed 
in  the  county  of  Surrey.  In  this  case  also  the  prisoner  before 
the  Prison  Act  1877  would  have  been  committed  to  a  Surrey 
prison,  but  owing  to  directions  given  by  the  Secretary  of  State 
under  the  authority  of  the  Prison  Act  1877  the  warrant  was 
made  out  committing  him  to  the  prison  at  Clerkenwell  in  the 
county  of  Middlesex.  The  constable  who  in  obedience  to  the 
respective  warrants  conveyed  the  two  persons  to  prison,  incurred 
expenses  (ascertained  in  each  case  to  be  Is.  Qd,)  ;  those  expenses 
were  probably  in  this  case  not  greater,  perhaps  less,  than  would 
have  been  incurred  in  conveying  the  persons  committed  to  a 
Surrey  gaol,  but  they  are  not  the  same. 

The  questions  in  the  case  are  whether  the  ultimate  liability  to 
repay  to  the  constable  these  sums  remains  as  it  was  before  the 

(1)  3  Ch.  D.  686. 
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Prison  Act  1877,  that  is  whether  it  is  to  be  borne  by  the   H.  L.  (E.) 
treasurer  of  the  county  of  Surrey  out  of  the  county  rates,  or  I88I 
whether  it  is  by  that  Act  to  be  defrayed  out  of  moneys  to  be  mullins 
provided  by  Parliament.    Though  the  individual  sums  are  very  tkeasleer  of 
small,  the  aggregate  of  all  such  expenses  throughout  England  ^g^^^J^^^ 
amounts  to  a  very  large  sum,  so  that  the  question  is  one  of   

Lord  Blackburn. 

importance  m  a  pecuDiary  point  01  view.   

The  answer  to  it  depends  on  the  true  construction  of  the 
Prison  Act  1877;  but  to  understand  that  Act  it  is  necessary  to 
some  extent  to  consider  what  was  the  state  of  the  law  before  it 
passed,  and  how  far  it  altered  it. 

First  as  to  the  then  existing  law  as  to  the  costs  of  conveying 
the  malefactor  to  prison.  The  case  stated  one  instance  of  a 
person  summarily  convicted  and  committed  to  prison  under  a 
warrant  in  order  to  undergo  her  sentence  and  another  of  a  person 
committed  for  trial,  in  case  there  should  be  any  difference  as 
regards  the  effect  of  the  Prison  Act  of  1877  in  the  two  cases, 
but  there  is  none. 

The  responsibility  of  the  gaoler  does  not  commence  till  he 
receives  the  prisoner  into  his  custody ;  the  obligation  to  convey 
him  to  prison  and  keep  him  whilst  so  conveying  him,  at  common 
law,  lay  upon  the  vill  or  place  which  furnished  the  constables  or 
other  officers  who  were  to  obey  the  justice.  Lord  Hale  says  (1) 
*'The  charges  of  sending  malefactors  to  gaol  by  the  common  law 
is  to  be  borne  by  the  vill  where  they  are  apprehended :  3  Edw.  3 
Coron.  328  ;  4  Edw.  3  c.  10."  He  does  not  state,  nor  does  either 
the  passage  in  Fitzherbert's  Graunde  Abridgement  or  the  statute 
cited  by  him  shew,  nor  have  I  been  able  to  discover,  by  what 
machinery  if  any  the  constable  who  in  the  first  instance  was  at 
the  charges  was  to  be  reimbursed  by  the  vill.  But  now,"  he 
proceeds,  by  the  statute  of  3  Jac.  1  c.  10  the  charge  is  to  be 
borne  by  the  prisoner,  if  he  hath  wherewith,  the  same  to  be  levied 
by  the  warrant  of  the  justices  of  the  peace;  aud  if  he  hath  not 
wherewith,  then  the  charge  to  be  borne  by  the  parish,  township, 
or  tithing  where  the  offender  is  apprehended,  by  a  tax  or  rate  to 
be  made  as  by  the  said  Act  is  prescribed."  Since  Lord  Hale's 
time,  by  27  Geo.  2  c.  3  the  part  of  the  statute  3  Jac.  1  c.  10 
(1)  2  Hale,  P.  C.  9G. 
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H.  L,  (E.)   which  prescribed  the  making  of  a  rate  for  the  repayment  is  re- 
1881       pealed,  and  in  lieu  of  it  it  is  enacted  that  when  any  person  not 
Mtjllins    having  wherewithal  is  committed  by  warrant  from  any  justice  of 

Teeasuker  op       peace,  then  "  on  application  by  the  constable  or  other  officer 
County  of  ^j^q  conveyed  him  to  any  justice  of  the  same  county  or  place  "  the 
- —      justice  is  to  ascertain  the  reasonable  expenses  of  such  constable 

Lord  Blackburn.  q^]^qj.  officer,  and  "  by  warrant  under  his  hand  and  seal  order 
the  treasurer  of  the  county  or  place  to  pay  the  same,  which  the 
said  treasurer  is  hereby  required  to  do  as  soon  as  he  receives  such 
warrant,  and  any  sum  so  paid  shall  be  allowed  in  his  accounts." 
By  sect.  4  there  is  a  proviso  preventing  the  making  any  such 
order  on  the  treasurer  of  the  county  of  Middlesex  ;  in  that  county 
the  order  is  to  be  made  on  the  overseers  of  the  parish  where  the 
prisoner  was  apprehended.  Why  this  distinction  was  made  does 
not  appear,  but  it  still  subsists. 

There  has  not  been  any  further  legislation  as  to  the  expenses 
of  conveying  malefactors  to  gaol,  where  the  prisoner  was  convicted. 
The  11  &  12  Vict.  c.  42  in  sect.  26  provides  for  the  payment  of 
conveying  to  gaol  prisoners  committed  for  trial.  By  that  section 
the  order  is  to  be  made  upon  the  treasurer  of  the  county,  riding, 
division,  liberty,  or  place  of  exclusive  jurisdiction  wherein  the 
offence  is  alleged  in  the  said  warrant  to  have  been  committed. 
This  throws  light  on  what  is  meant  by  the  word  "  place"  in 
27  Greo.  2  c.  3.  The  county  or  place  the  justice  for  which 
commits  to  prison  was  before  11  &  12  Yict.  c.  42  the  county  or 
place  where  the  offence  was  alleged  to  have  been  committed,  and 
the  prisoner  was  brought  in  custody  before  the  justice  within  that 
county  or  place.  But  under  the  provisions  of  11  &  12  Vict.  c.  42 
s.  22  prisoners  may  be  in  some  cases  committed  to  the  gaol  of  the 
county  in  which  the  offence  was  committed  by  a  justice  of  a  dif- 
ferent county  sitting  in  a  different  county,  and  it  was  probably  to 
meet  that  case  that  sect.  26  was  framed  as  it  is.  In  the  case  now 
at  the  Bar  the  person  sent  to  prison  was  arrested  in  the  county  at 
large  and  would  before  the  Prison  Act  1877  have  been  committed 
to  the  gaol  of  the  county,  and  under  such  circumstances  the  effect 
of  27  Geo.  2  c.  3  and  11  &  12  Vict.  c.  42  is  identical.  The  11  &  12 
Vict.  c.  42  s.  26  retains  the  exception  as  to  Middlesex  to  be  found 
in  27  Geo.  2. 
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Lord  Blackburn. 


As  to  the  law  of  prisons  it  is  not  necessary  to  consider  any   H.  L.  (E.) 
legislation  prior  to  the  Prison  Act  1865.    That  Act  applied  to  1881 
all  prisons  in  England  to  which  justices  of  the  peace  commit  mullins 
malefactors,  and  was  confined  to  those  prisons.    For  the  first  time  tkeasukee  of 
the  words  "prison  authority"  are  used  as  designating  the  manag-   County  of 
ing  body  that  acted  for  the  locality  to  which  the  prison  belonged ; 
the  thing  was  old  though  the  name  was  new.    By  the  5th  section, 
as  regards  any  prison  belonging  to  any  county  or  place  in  the 
nature  of  a  county,  which  is  the  case  with  which  we  have  now  to 
deal,  the  prison  authority  was  the  justices  in  quarter  sessions 
assembled.    The  patronage  and  management  of  the  prison  was 
given  to  the  prison  authority.    The  prison  itself  was  to  be  pro- 
vided by  sect.  8  at  the  "expense  of"  the  county  or  place  for 
which  it  was  the  prison.    And  all  expenses  "  incurred  by  a  prison 
authority  in  carrying  into  effect "  the  Act  are  to  be  defrjayed  out 
of  the  rates  of  the  district  applicable  to  the  maintenance  of  a 
prison,  or  out  of  any  other  property  applicable  to  that  purpose. 

It  is  necessary  to  notice  these  provisions,  and  to  observe  that 
no  expenses  were  literally  payable  by  the  prison  authority.  They 
were  all  to  be  at  the  expense  of  the  locality  for  which  the  prison 
authority  acted,  and  to  be  defrayed  out  of  the  rates  of  that  locality, 
which  formed  a  fund  not  belonging  to  the  prison  authority  though 
under  its  management  and  control. 

I  do  not  think  that  there  is  any  other  provision  of  the  law 
existing  before  the  Prison  Act  1877  which  it  is  necessary  to 
notice.  That  Act  by  sect.  5  transferred  to  the  Secretary  of  State 
all  the  prisons  and  the  furniture  and  effects  in  them,  which  had 
heretofore  belonged  to  the  localities  for  which  a  prison  authority 
acted.  Those  prisons  are  not  I  think  quite  accurately  spoken  of 
in  sect.  3  as  belonging  to  the  prison  authority.  It  also  transferred 
to  the  Secretary  of  State  all  the  power  and  patronage  in  respect 
to  those  prisons  which  had  before  been  exercised  by  the  prison 
authorities.  And  by  sects.  24  and  25  the  Secretary  of  State  has 
power  to  alter  the  prison  to  which  the  prisoner,  whether  committed 
for  trial  or  under  sentence,  might  be  sent,  thereby  altering  the 
amount  of  the  expenses  of  sending  him  thither,  and  in  fact,  as 
already  pointed  out,  that  power  has  been  exercised  in  this 
case. 


8 


HOUSE  OF  LOEDS 


[VOL.  YIT. 


H.  L.  (E.)      Such  an  alteration  being  made,  it  was  reasonable  to  make  an 
1881       alteration  in  the  incidence  of  the  expenses,  and  the  Legislature 
MuLiiNs    did  frame  a  scheme  for  that  purpose.    The  county  members  would 
Teeaslrer  of        ^  natural  bias  to  wish  to  relieve  the  county  rates  as  much  a» 

County  of  possible,  and  therefore  they  would  probabfy  wish  the  scheme  to  be 
- —      to  begin  the  relief  from  the  time  when  the  magistrate  made  the 

  *  order  of  committal.    And  they  might  urge  in  support  of  this  that 

under  this  new  Act  the  power  of  the  Secretary  of  State  then 
began;  the  Treasury  authorities  would  have  a  natural  bias  to 
wish  to  throw  as  little  as  possible  upon  the  funds  to  be  provided 
by  Parliament,  and  therefore  probably  would  wish  the  scheme  to 
be  to  begin  the  burthen  on  the  public  from  the  time  when  the 
prisoner  was  received  in  the  gaol,  the  expenses  between  the  com- 
mittal and  the  receipt  being  borne  by  the  county  rate  or  the 
police  rate  or  otherwise  as  before,  and  there  are  plausible  grounds 
which  might  be  put  forward  by  each.  But  what  a  Court  of  law 
has  to  do  is  to  ascertain  the  intention  of  the  Legislature,  and  tha4 
I  think  can  only  be  done  by  taking  the  words  of  the  Act  as  it 
received  the  Koyal  Assent  and  saying  What  intention  do  those 
words  express  when  used  with  reference  to  such  a  state  of  the 
existing  law  and  making  such  a  change  in  it  ?  Sect.  4  must  be  read 
as  if  for  "prisoner"  and  "maintenance  of  prisoner"  were  inserted 
the  definition  of  those  words  in  sect.  57 ;  and  so  read  it  enacts 
that  all  expenses  shall  be  defrayed  out  of  funds  to  be  provided  by 
Parliament,  if  they  are  incurred  in  respect  of  the  maintenance  of 
those  prisons  to  which  the  Act  applies ;  and  "  all  such  necessary 
expenses  incurred  in  respect  of  any  persons  committed  to  those 
prisons  on' remand,  or  for  trial,  safe  custody,  punishment,  or  other- 
wise, including  all  such  necessary  expenses  incurred  in  respect  of 
such  a  person  for  food,  clothing,  custody,  safe  conduct,  and  re- 
moval from  one  place  of  confinement  to  another,  or  otherwise, 
from  the  period  of  his  committal  to  prison  until  his  death  or 
discbarge  from  prison,  as  would  if  this  Act  had  not  passed  have 
been  payable  by  a  prison  authority,  with  this  proviso,  that 
nothing  in  this  Act  shall  exempt  a  prisoner  from  payment  of  any 
costs  or  expenses  in  respect  of  his  conveyance  to  prison  or  other- 
wise which  he  would  have  been  liable  to  pay  if  this  Act'  had  not 
passed." 
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Prisoners  were  under  a  liability  to  pay  under  3  Jae.  1  c.  10.    H.  L.  (E.) 

I  am  not  aware  of  any  other  liability  which  existed.    The  infer-  1881 

ence  to  be  drawn  from  that  is  that  it  was  supposed  that  but  for  Mullixs 

the  proviso  the  ease  would  or  at  least  might  have  been  within  Treasurer  of 

the  enactment,  and  so  far  that  affords  an  aro'ument  for  construing   Colnty  of 
...  i  .  1  Surrey. 

the  enacting  part  if  ambiguous  in  a  sense  which  would  prevent   

the  proviso  from  being  idle  and  unnecessary.    And  I  may  here   

notice  an  argument  used  that  if  the  enacting  part  put  an  end  to 
the  liability  of  the  county  some  provision  ought  to  have  been 
made  for  securing  the  constables  their  expenses,  and  I  think  that 
does  afford  an  argument  for  construing  the  enacting  part  if 
ambiguous  in  a  sense  that  would  prevent  the  imputation  on  the 
Legislature  of  having  taken  away  one  remedy  for  the  constables 
without  giving  them  another,  I  think  it  need  not  be  considered 
which  of  these  arguments  is  the  stronger,  for  I  do  not  think  the 
words  of  the  enacting  part  are  ambiguous. 

The  first  question  is  what  do  the  words  "committed  to  prison" 
and  "  committal  to  prison  "  here  mean  ?  Lush  J.  thought  that 
they  meant  "  received  into  prison,"  and  on  that  based  his  judg- 
ment. But  I  cannot  agree  with  him.  I  think  that  the  words, 
both  in  common  parlance  and  in  legal  phraseology,  mean  when 
the  order  is  made  under  which  the  person  is  to  be  kept  in  prison, 
and  I  can  see  nothing  in  the  scheme  of  this  Act  to  justify  us  in 
putting  an  unusual  sense  on  the  words,  especially  as  the  Act  gives 
to  the  Secretary  of  State  a  new  controlling  power  from  the  time 
of  the  making  of  that  order.  Then  if  the  words  "  period  of  com- 
mittal" are  to  be  understood  as  meaning  from  the  time  of  the 
making  out  of  the  order  of  committal,  it  seems  to  me  clear  that 
the  expenses  incurred  in  carrying  the  committed  prisoner  from  the 
magistrate's  office,  where  he  was  then  in  confinement,  to  the 
prison,  fall  within  the  words  "  removal  from  one  place  of  confine- 
ment to  another  or  otherwise."  And  the  only  remaining  question 
is  whether  they  are  within  the  qualification  of  being  such  '*as 
would  if  this  Act  had  not  passed  have  been  payable  by  a  prison 
authority.'* 

This  is  the  part  of  the  enactment  which  has  given  me  most 
difficulty.  But  as  I  have  already  observed  no  expenses  were 
before  the  passing  of  the  Prison  Act  1877  in  the  literal  sense  of 
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H.  L.  (E.    the  words    payable  by  a  prison  authority."    They  were  to  be 
1881       borne  by  the  county  or  place  to  which  the  prison  belonged  and  for 
MuLLiNs    which  the  prison  authority  acted,  and  paid  out  of  a  fund  which 
Teeasueee  op       raised  by  the  rates,  which  in  the  case  of  a  county,  and  I  should 
V  ^g^^^^      think  in  all  cases,  was  under  the  control  and  management  of  the 

  same  body  which  was  by  the  Act  of  1865  made  the  prison  autho- 

  *  rity  in  respect  to  prisons  in  that  county  or  place.    And  I  think 

that  unless  the  words  "payable  by  a  prison  authority"  mean 
payable  out  of  the  fund  under  the  management  of  a  prison  autho- 
rity, from  which  prison  expenses  are  defrayed,  there  were  no 
expenses  so  payable  by  a  prison  authority,  and  the  whole  enact- 
ment would  be  inoperative.  Construing  them  so,  I  think  that  the 
expenses  payable  out  of  the  county  rates  which  are  under  the 
control  of  the  justices  in  quarter  sessions,  who  are  the  prison 
authority,  must  be  considered  as  paid  by  a  prison  authority.  I 
attach  no  weight  either  one  way  or  the  other  to  the  fact  that  the 
amount  of  these  expenses  was  to  be  ascertained  by  a  justice  of  the 
peace.  When  ascertained  they  were  to  be  paid  by  the  treasurer, 
who  was  the  servant  of  the  justices  belonging  to  the  county,  out 
of  the  fund  which  was  under  the  control  of  those  justices,  and 
those  justices  were  after  the  Act  of  1865  a  prison  authority. 
And  I  do  not  see  that  they  were  the  less  payable  by  the  county 
which  the  justices  represented,  because  they  were  not  at  liberty  to 
disallow  the  payment  made  by  the  treasurer. 

The  parochial  authorities  of  Middlesex  might  have  made  a  case 
before  Parliament  for  relieving  them  also  from  the  payment  of 
those  expenses.  If  they  did  their  claim  was  disregarded.  But  I 
cannot  agree  with  Manisty  J.  that  the  fact  that  in  Middlesex 
those  expenses  are  paid  out  of  the  parochial  fund,  belonging  to 
a  body  that  had  nothing  to  do  with  the  prison  and  which  can  in  no 
sense  be  said  to  be  paid  by  a  prison  authority,  shews  that  in  other 
counties  the  payment,  out  of  a  fund  belonging  to  the  body  which 
maintained  the  prison  and  which  was  under  the  control  of  the 
body  which  was  made  the  prison  authority,  was  not  made  by  the 
prison  authority. 

I  therefore  agree  with  the  construction  of  the  Act  come  to  by 
the  Court  of  Appeal,  and  consequently  in  my  opinion  the  appeal 
should  be  dismissed  with  costs. 
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LoKD  Watson  : —  h.  l.  (E.) 

My  Lords,  I  also  am  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  ought  to  be  affirmed.  Mullins 

In  construing  the  57th  section  of  the  Prison  Act  1877  (40  &  41  Treasueek  of 
Yict.  c.  21)  for  the  purposes  of  this  case,  the  first  question  arising  ^suerey?^ 
for  consideration  is  this,  whether  the  expression  *^  committed  to 
prison  "  refers  to  the  granting  of  a  warrant  for  the  incarceration 
of  the  prisoner,  or  to  the  delivery  of  his  person  into  the  custody  of 
the  gaoler  within  the  prison  walls.  Upon  this  point  I  cannot  say 
that  the  able  argument  of  the  appellant's  counsel  raised  any 
serious  doubt  in  my  miud.  "  Commitment "  or  committal,"  for 
I  take  these  words  to  be  synonymous,  express  the  act  of  the 
magistrate,  who  alone  has  power  to  commit  to  prison,  whether 
pending  further  inquiry,  for  trial,  or  for  punishment.  His  exercise 
of  that  power  is  complete  w^henever  the  warrant  of  commitment 
has  been  duly  signed  and  delivered.  With  the  safe  conduct  of 
the  prisoner  from  the  dock  to  the  gaol,  and  his  transfer  there  to 
the  custody  of  the  prison  officials,  the  magistrate  has  nothing  to 
do.  I  am  accordingly  of  opinion  that  the  leading  words  of 
enactment  in  sect.  57  are  broad  enough  to  cover  all  expenses  law- 
fully incurred  in  respect  of  the  safe  conduct  and  conveyance  of  a 
prisoner  from  the  time  when  the  warrant  of  committal  is  issued 
until  his  death  or  discharge. 

The  decision  of  the  case  in  my  opinion  comes  to  depend  upon 
the  just  construction  of  these  words  in  sect.  57,  as  would  if  this 
Act  had  not  passed  have  been  payable  by  a  prison  authority."  If 
it  were  established  that  the  costs  of  conveying  a  prisoner  from  the 
dock  to  the  gaol  upon  remand  or  summary  conviction  were  not 
payable  by  a  prison  authority  within  the  meaning  of  sect.  57,  it 
appears  to  me  that  the  Appellant  would  be  entitled  to  have 
judgment  given  in  his  favour. 

It  is  not  in  dispute  that  the  term  "  prison  authority "  first 
became  a  nomen  juris  on  the  passing  of  the  Prison  Act  1865 
(28  &  29  Yict.  c.  126).  By  sect.  5,  subs.  1  &  2,  justices  of  the 
peace  were  constituted  the  prison  authority  in  counties  for  the 
purposes  of  the  Act,  and  by  sect.  8  it  was  enacted  that  all  ex- 
penses incurred  by  the  prison  authorities  in  carrying  into  efi*ect 
the  provisions  of  the  Act  should  be  defrayed  out  of  any  rate  of 
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H.  L.  (E.)  the  nature  of  a  county  rate  leviable  in  the  county  and  applicable 

1881  to  the  maintenance  of  a  prison,  or  out  of  any  other  property  ap- 

MulTins  plicable  to  that  purpose.    Neither  is  it  disputed  that  the  costs  to 

^-  which  the  present  action  relates  formed  no  part  of  the  expenses  of 

Treasurer  of  ,         ^  , 

County  of  executing  the  Act  of  1865,  and  were  in  no  sense  incurred  or  pay- 
 *    able  by  a  prison  authority  constituted  under  that  Act.  Before 

Lord  Watson.  passing  of  the  Prison  Act  1865  it  had  been  enacted  that 
these  costs  should  be  paid  by  the  treasurer  of  the  county — in  all 
counties  except  Middlesex — upon  the  order  of  the  justice  or 

/  justices  by  whom  the  accused  party  had  been  committed. 

Accordingly  at  and  before  the  time  when  the  Prison  Act  of 
1877  became  law  matters  stood  in  this  position.  The  cost  of 
conveying  to  prison  a  person  committed  on  remand  or  for  trial, 
was  a  charge  upon  the  county  funds  or  rate  administered  by  the 
county  justices.  As  I  read  the  Act  of  1865  the  expenses  in- 
curred in  its  execution  by  the  justices  acting  as  the  prison  autho- 
rity were  made  a  charge  upon  the  same  fund.  The  Act  of  1865 
expressly  provides  that  they  "  shall  be  defrayed "  out  of  the 
county  rate,  and  although  in  sect.  57  of  the  Prison  Act  1877 
these  expenses  are  described  as  "  payable  by  a  prison  authority," 
they  were  not  in  any  strict  sense  payable  by  a  prison  authority 
under  the  Act  of  1865,  but  were  payable  out  of  the  county  rates 
or  funds  levied  and  administered  by  the  justices  of  the  peace. 
The  county  prison  authorities  under  the  Act  of  1865  had,  qua 
prison  authorities,  no  statutory  right  to  interfere  with  the  county 
rates  or  funds ;  they  had  merely  a  right  to  demand  that  the  ex- 
penses incurred  by  them  in  carrying  out  the  Act  should  be  de- 
frayed by  the  justices  as  the  legal  administrators  of  the  county 
fund. 

I  have  come  to  the  conclusion  that  the  expression  a  prison 
authority  "  in  sect.  57  refers  to  and  means  the  justices  of  the 
peace  of  the  county,  and  not  the  justices  acting  in  their  capa- 
city of  prison  authority  for  the  county.  In  that  clause  the 
expenses  with  which  it  deals  are  first  described  as  expenses  "  in- 
curred in  respect  of  a  prisoner,"  that  is,  "  incurred  "  by  the  new 
Prison  Department  of  the  State ;  but  when  reference  is  made  to 
the  state  of  things  existing  before  the  passing  of  the  Act,  they 
are  described  as  expenses  "  payable  "  by  a  prison  authority.  If 
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it  had  been  intended  by  means  of  these  last  words  to  limit  ^'ex-    H.  L.  (E.) 

penses  "  for  the  purposes  of  the  clause  to  such  as  were  necessary  1881 

for  carrying  out  the  Act  of  1865,  the  change  of  phraseology  from  mullixs 

incurred    to  "  payable  "  is  very  singular.    The  whole  costs  from  treasurer  of 

commitment  until  death  or  discharsre  of  the  prisoner  were  "  pay-   County  of 

°                ^        ,      ,  Surrey. 
able"  in  the  strictest  sense  of  the  word  by  the  justices  of  the   

.  ft'  1  •  Jjord  AV'atson. 

county  :  whereas  the  prison  expenses  alter  his  actual  mcarcera-   

tion,  which  were  "  incurred"  by  the  justices  as  the  prison  autho- 
rity under  the  Act  of  1865,  were  certainly  not  "  payable  "  by  them 
in  that  capacity. 

The  considerations  to  which  I  have  referred  would  not  of  them- 
selves lead  me  to  reject  the  appellant's  arguments  upon  this  part 
of  the  case.  But  they  do  not  stand  alone.  The  61st  section  of 
the  statute  of  1877  enacts  that  "  the  expressions  '  prison  autho- 
rities,' 'justices  in  sessions  assembled,'  and  *  visiting,  justices,' 
shall  have  the  same  meaning  in  relation  to  any  prison  as  they 
have  in  the  *  Prison  Act  1865,'  and  expressions  defined  in  that 
Act  have  the  same  meaning  also  in  this  Act."  That  enact- 
ment appears  to  me  to  have  the  practical  effect  of  transferring 
so  far  as  necessary  all  its  definitions  or  interpretation  clauses 
from  the  Act  of  1865  to  that  of  1877.  And  the  provision  that 
"  prison  authorities  "  shall  have  the  same  meaning  as  in  the  Act 
of  1865,  has  in  my  opinion  no  other  or  further  result  than  to 
import  the  definitions  of  a  prison  authority  contained  in  sect.  5 
of  that  Act  into  the  *'  Prison  Act  1877."  I  do  not  think  it  was 
intended  to  import  not  only  that  definition,  but  along  with  and 
as  a  necessary  part  of  it  all  the  rights  and  liabilities  belonging  or 
attaching  to  a  prison  authority  under  the  Act  of  1865.  And,  if 
I  am  right  in  holding  that  such  is  the  true  import  and  effect  of 
sect.  61,  it  is  beyond  controversy  that  the  costs  sued  for,  which 
were  formerly  payable  out  of  the  county  funds  administered  by 
the  justices,  must  now  be  met  by  the  Treasury. 

I  have  not  been  able  to  derive  any  aid  from  the  leading  enact- 
ments of  the  statute  apart  from  the  terms  of  sects.  57  and  61,  as 
indicating  the  intention  of  the  Legislature  in  regard  to  this  matter. 
They  do  not  per  se  create  any  presumption  that  the  Legislature 
intended  to  make  these  costs  a  charge  upon  the  national  purse ; 
at  least  that  inference  does  not  appear  to  me  to  be  more  probable 
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H.  L.  (E.)   than  the  appellant's  theory  that  nothing  is  transfered  by  the  Act 
1881;      to  the  Home  Secretary,  except  the  prisons  of  the  county  and  the 
MuLLiNs    maintenance  of  prisoners  after  they  have  been  placed  in  the 
Treasueee  of  ^^stody  of  the  prison  officials.    Nor  do  I  think  that  there  is 
County  OF  much  weight  in  the  argument  derived  from  the  terms  of  the 
proviso  with  which  sect.  57  concludes.    It  belongs  to  a  species  of 
proviso  which  is  introduced  without  necessity,  and  simply  ob 
majorem  cautelam,  and  in  no  way  conflicts  with  either  of  the  two 
constructions  of  the  enacting  words  of  the  clause,  for  which  the 
appellant  and  the  respondent  respectively  contend,  although  the 
fact  of  its  introduction  is  more  easily  explained  on  the  assumption 
that  the  contention  of  the  respondent  is  right, 

LoED  Penzance  : — 

My  Lords,  I  am  glad  to  find  that  your  Lordships  have  arrived 
at  the  conclusion  with  respect  to  this  case  to  which  my  own  mind 
has  been  brought  upon  a  full  consideration  of  it,  not  without  some 
doubt  and  hesitation.  The  question  is  really  a  very  short  one 
and  depends  not  only  substantially  but  in  form  upon  the  proper 
construction  to  be  given  to  a  single  section  of  a  single  Act  of 
Parliament.  I  shall  therefore  not  trouble  your  Lordships  at  any 
length  on  the  subject.  I  think  a  very  short  time  will  enable  me 
to  put  before  the  House  the  reasons  which  have  brought  my  mind 
to  the  conclusion  that  the  judgment  appealed  from  ought  to  be 
affirmed. 

The  Prison  Act  of  1877  was  an  Act  for  the  purpose  of  trans- 
ferring to  the  Secretary  of  State  the  government  and  manage- 
ment of  the  prisons  of  this  country,  which  had  before  in  the  case 
of  counties  been  under  the  management  of  the  magistrates ;  and 
the  4th  section  says  that  "  after  the  commencement  of  this  Act  all 
expenses  incurred  in  respect  of  the  maintenance  of  prisons  "  .  .  .  . 
"and  of  the  prisoners  therein  shall  be  defrayed  out  of  moneys 
provided  by  Parliament."  Then  comes  the  question  what  is  the 
meaning  of  the  word  "  maintenance  "  ?  That  is  a  technical  word 
which  has  been  used  in  the  Act  subject  to  a  definition  to  be  found 
in  sect.  57,  on  which  the  whole  question  turns.  Sect.  57  declares 
that  "the  maintenance  of  a  prisoner"  includes  certain  things. 
First  there  comes  what  I  will  call  a  descriptive  category  of  the 
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matters  which  are  included  in  the  words  "maintenance  of  a  H.  L.  (E.) 
prisoner."    "  All  such  necessary  expenses  incurred  in  respect  of  a  I881 
prisoner  for  food,  clothing,  custody,  safe  conduct,  and  removal  mullins 
from  one  place  of  confinement  to  another,  or  otherwise,  from  the  treasurfe  0 
period  of  his  committal  to  prison  until  his  death  or  discharge  from   County  of 
prison."    Then  follows  what  I  will  call  a  restrictive  condition  in 
these  words :    As  would  if  this  Act  had  not  passed  have  been  pay- 
able by  a  prison  authority."    And  thirdly  there  follows  a  proviso 
"  that  nothing  in  this  Act  shall  exempt  a  prisoner  from  payment  of 
any  costs  or  expenses  in  respect  of  his  conveyance  to  prison  or 
otherwise  which  he  would  have  been  liable  to  pay  if  this  Act  had 
not  passed." 

After  the  argument  that  has  taken  place  at  your  Lordships' 
Bar  I  think  it  cannot  be  denied  that  this  section  presents  some 
difficulty,  because  whichever  construction  you  give  to  it,  you  to  a 
certain  extent,  I  will  not  say  do  violence  to  other  portions  of  the 
section,  but  you  do  not  give  the  natural  meaning  to  every  expres- 
sion contained  in  it  which  would  in  the  first  instance  arise  to  the 
mind  on  reading  it. 

The  argument  of  the  appellant  proceeds  on  the  supposition 
that  "  commitment  to  prison  "  does  not  mean  the  commitment  by 
a  magistrate,  but  means  the  actual  transfer  into  the  prison  and 
reception  in  the  prison  of  the  prisoner.  It  is  necessary  for  the 
appellant  to  place  that  construction  upon  the  category  with 
which  the  section  starts,  because  undoubtedly  otherwise  the  sum 
in  question  would  fall  within  that  category.  The  sum  in  question 
is  an  expense  incurred  after  the  committal  by  the  magistrate  and 
before  the  reception  into  prison.  Whether  it  is  commitment  " 
or  "  committal "  appears  to  me  to  be  indifferent,  for  I  think  they 
mean  the  same  thing.  But  I  think  everyone  would  say  that  the 
natural  and  ordinary  meaning  of  "  commitment  to  prison  "  is  the 
act  of  the  magistrate  in  committing  to  prison,  and  therefore  some 
violence  is  done  as  I  think  by  the  argument  of  the  appellant  to 
that  portion  of  the  section  and  to  the  word  "  commitment." 

But  he  justifies  that  violence  by  the  construction  which  he  says 
is  the  necessary  and  proper  construction  of  the  following  words, — 
those  words  which  contain  what  I  have  called  a  restrictive  condi- 
tion.   They  are  to  be  "  such  expenses  as  would  if  this  Act  had 
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H.  L.  (E.)  not  passed  have  been  payable  by  a  prison  authority."    Now  I 

1881  confess  that  reading  those  words  by  themselves  I  should  have  been 

MuxLiNs  disposed  to  think  that  the  Act  meant  payable  by  a  prison  autho- 

m     ^*  ritv  as  such.    I  think  that  would  be  the  natural  meanino:  of  those 

IREASURER  OF        «  ^  ° 

County  of  words,  and  it  is  upon  that  view  of  the  meaning  of  those  words  that 
the  appellant's  argument  is  founded.  He  does  some  violence 
therefore  to  the  first  portion  of  the  section,  but  he  founds  his 
reasons  for  doing  that  violence  to  the  first  portion  of  the  section 
on  the  proper  construction  of  the  second  portion  of  the  section. 

The  respondent  says  that  "  commitment  to  prison  "  means  com- 
mitment in  its  ordinary  sense,  and  certainly  he  does  no  violence 
to  that  portion  of  the  section.  And  when  he  comes  to  deal  with 
the  next  portion,  namely  the  restrictive  condition  that  they  must 
be  "  such  expenses  as  would  if  the  Act  had  not  passed  have  been 
payable  by  a  prison  authority,"  he  says,  "  a  prison  authority," — 
what  is  that  ?  Turning  to  the  definition  clause  in  sect.  61  we  find 
that  the  expression  prison  authorities "  and  other  expressions 
shall  "  have  the  same  meaning  in  relation  to  any  prison  as  they 
have  in  the  Prison  Act  1865."  When  we  turn  to  the  Prison  Act 
of  1865  we  find  in  sect.  5  that  "  the  persons  hereinafter  named 
shall  be  prison  authorities  for  the  purposes  of  this  Act,"  and  then 
follows  a  list  of  the  different  people  who  are  to  constitute  a  prison 
authority  according  to  the  place  in  respect  of  which  the  Act  is 
speaking.  With  regard  to  counties  it  says:  "As  respects  any 
prison  belonging  to  any  county,  except  as  hereinafter  mentioned, 
or  to  any  riding,  division,  hundred,  or  liberty  of  a  county  having 
a  separate  court  of  quarter  sessions,  the  justices  in  quarter  ses- 
sions assembled,"  are  to  be  the  "  prison  authority."  If  that  defini- 
tion of  "  prison  authority  "  is  read  into  the  Act  of  1877,  the  re- 
strictive condition  to  which  I  have  referred  would  run  in  these 
words  :  "  Such  expenses  as  would  if  this  Act  had  not  passed  have 
been  payable  in  a  county  by  the  justices  in  quarter  sessions 
assembled." 

The  respondent  says  you  have  no  right  to  go  beyond  that — 
that  satisfies  the  whole  of  the  words  ;  you  have  got  a  definition  of 
"  prison  authority  "  given  you  in  this  statute,  and  it  says  that  that 
expression  is  to  mean  the  same  thing  as  it  does  in  the  Act  of 
1865 ;  the  Act  of  1865  says  as  regards  a  county  that  it  means 
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the  justices  in  quarter  sessions  assembled,  and  therefore  the  whole   H.  L.  (E.) 
scope  and  effect  of  this  portion  of  the  section  is  merely  to  say  1881 
that  an  expense  incurred  in  respect  of  a  'prisoner  which  is  to  be  mlllixs 
within  this "  section  must  be  such  as  would  if  the  Act  had  not  teeasueer  of 
passed  have  been  payable  by  the  justices  in  quarter  sessions  ^g^!^^^^^*^^ 
assembled.    Tn  my  opinion  that  construction  does  much  less   

.  n    -I  ^  •      1   •      -^^^^  Penzance, 

violence  to  the  prima  facie  aspect  oi  the  words  contained  m  — 
the  section  than  that  which  the  appellant  has  been  forced  to 
adopt ;  and  therefore  had  the  matter  stood  there  alone  my  mind 
would  have  been  driven  to  the  conclusion  that  the  respondent 
was  right. 

But  then  there  remains  the  proviso,  and  I  confess  I  am 
inclined  to  give  more  weight  to  that  proviso  than  some  of  your 
Lordships  have  done.  The  proviso  is  "  that  nothing  in  this  Act 
shall  exempt  a  prisoner  from  payment  of  any  costs  or  expenses  in 
respect  of  his  conveyance  to  prison  or  otherwise  which  he  would 
have  been  liable  to  pay  if  this  Act  had  not  passed."  Now  I  quite 
agree  that  provisoes  are  constantly  inserted  in  Acts  of  Parliament 
to  protect  particular  interests  ex  majore  cautela,  and  that  you 
must  not  always  expect  to  find  that  if  the  proviso  had  not  been 
there  an  effect  would  have  been  produced  contrary  to  or  different 
from  the  effect  that  is  produced  by  the  proviso  being  there  ;  in 
other  words  you  must  not  always  expect  to  find  that  the  proviso 
was  necessary.  But  in  this  case  I  cannot  help  thinking  that  the 
proviso  has  shed  a  light  upon  the  meaning  of  the  Legislature, 
because  the  person  who  drew  this  Act  must  have  had  before  his 
mind  in  drawing  that  proviso  the  species  of  expense  which  is 
here  in  question :  he  must  have  had  before  him  the  expense  of 
conveying  a  prisoner  to  prison,  an  expense  which  by  previous 
statutes  had  been  cast  upon  the  prisoner  himself  in  the  first 
instance.  Assuming  this  Act  to  have  been  draughted  by  a  single 
individual  and  not  to  be  the  wwk  of  several  hands,  it  would  be 
impossible  to  suppose  that  the  draughtsman  would  have  put  in 
that  proviso,  unless  he  had  thought  that  the  previous  part  of  the 
section  had  been  dealing  with  an  expense  of  this  character.  There 
would  have  been  no  need  for  it,  and  not  only  would  there  have 
been  no  need,  but  there  would  have  been  almost  an  absurdity  in 
putting  in  a  proviso  that  nothing  should  in  future  prevent  a 

Vol.  Vil.  3  C 
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H.  L.  (E.)   prisoner  paying  the  expense  of  his  own  conveyance  to  prison  as 
1881       he  had  done  before,  unless  the  previous  part  of  the  section  had 
MuLLiNs    dealt  with  a  matter  of  that  character.    Therefore  I  think  the 
Treaslree  of  P^^'^^®^  ^^^^  shed  a  light  upon  the  previous  part  of  the  section, 

County  op  and  fortifies  the  arguments  which  have  been  urged  in  other 
  "     respects  in  support  of  the  respondent's  case. 

LordPenzance.  rj^^Qj.Q  jg  qj^Ij  other  matter  to  which  I  desire  to  call  atten- 
tion, and  that  is  a  consideration  which  was  urged  by  the  Solicitor- 
General.  I  think  it  is  a  consideration  well  worthy  of  acceptance. 
It  turns,  not  upon  any  special  and  particular  language  used  in 
the  statute,  but  upon  the  general  scope  and  effect  of  the  Act 
as  passed  by  the  Legislature.  The  object  of  the  Act  was  to 
transfer  county  prisons  from  the  jurisdiction  of  the  magistrate  to 
that  of  the  Secretary  of  State;  and  at  the  same  time  that  it 
relieved  the  magistrates  from  all  dealing  with  prisons  and  all 
control  over  them,  it  proposed  in  general  terms  undoubtedly  to 
relieve  the  county  from  the  expense  of  them.  Now  in  this  Act 
there  is  a  provision  enabling  the  Secretary  of  State  to  order  a 
prisoner  who  has  committed  an  offence  in  county  A  to  be  confined 
in  a  prison,  not  necessarily  in  county  A,  but  in  county  B ;  and 
in  this  particular  appeal  one  of  the  cases  brought  before  the 
House  for  its  determination  is  a  case  where  an  offence  was  com- 
mitted in  Surrey,  and  the  prisoner  was  sent  to  a  prison  in  Middle- 
sex. It  is  obvious  enough  that  in  such  a  state  of  things  if  this 
expense  falls  upon  the  county,  the  county  might  'be  put  to  much 
greater  charges  than  it  would  otherwise  have  been  put  to,  that  is 
to  say  than  it  would  have  been  put  to  before  the  Act  passed. 
Before  the  Act  passed  the  county  was  responsible  for  its  own 
prisoners,  and  had  to  pay  the  expense  of  its  own  prisoners  being 
conveyed  to  jail.  But  it  would  seem  unlikely  that  at  the  time 
when  the  Legislature  was  taking  away  the  authority  from  the 
county  magistrates,  and  at  the  time  when  it  was  by  the  same 
blow  relieving  them  from  the  expense  of  prisons,  the  Legislature 
intended  to  cast  a  new  burden  upon  the  county  rates  in  the 
manner  which  has  been  suggested. 

I  think  that  is  a  consideration  which  has  some  weight,  and 
which  adds  something  perhaps  to  the  arguments  which  have 
been  already  urged,  and  which  have  received  your  Lordships' 
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sanction  in  favour  of  the  respondent.    I  am  therefore  of  opinion   H.  L,  (E.) 
that  this  judgment  ought  to  be  affirmed.  1881 

Judgment  affirmed  ;  and  a]p]peal  dismissed  with  costs.  v. 

Teeasueer  of 

Lords'  Journals  24th  Nov.  1881.  ^sueeey?"^ 


Solicitor  for  Appellant :  Solicitor  to  the  Treasury, 
Solicitor  for  Eespondent :  F.  F,  Smallpiece. 


[HOUSE  OF  LORDS.] 
WILLIAM  LAWRIE   .    Appellant  ;    H.  l.  (e.) 

GEORaE  LEES  Respondent,    ^q^'-  29. 

Vendor  and  Purchaser — Sale  of  LeaseJwlds — Conditions  of  Sale — Specific  Per- 
formance— Lunatic — Execution  of  Lease  hy  Committee. 

A  leasehold  public-liouse  was  sold  subject  to  a  condition  that  the  produc- 
tion of  the  last  receipt  for  rent  paid  should  be  taken  as  conclusive  evidence  of 
the  due  performance  of  the  lessee's  covenants  or  the  waiver  of  any  breaches 
up  to  the  time  of  completion,  whether  the  lessor  should  be  cognizant  of  such 
breaches  or  not.  The  lease  contained  a  covenant  to  use  the  premises  for  the 
business  of  a  public-house  only,  and  not  to  permit  any  other  trade  to  be 
carried  on  on  any  part  of  the  premises  without  the  lessor's  written  consent. 
The  particulars  on  which  the  contract  of  purchase  was  indorsed  shewed 
that  parts  of  the  premises  were  underlet  to  persons  who  carried  on  other 
trades  there.  From  the  answers  to  objections  to  title  it  appeared  that  the 
lessors  had  received  rent  with  knowledge  of  the  underlettings,  and  the  last 
receipt  for  rent  was  produced.  Specific  performance  of  the  contract  having 
been  decreed  and  a  reference  as  to  title  directed  by  an  order  which  was  not 
appealed  from  : — • 

Lleld  (affirming  the  decision  of  the  Court  of  Appeal)  that  whether  the 
breach  of  covenant  was  or  was  not  a  continuing  breach  such  as  to  render 
the  purchaser  liable  to  be  ejected  after  the  completion  of  the  purchase,  and 
whether  this  would  or  would  not  have  furnished  a  valid  reason  for  not  de- 
creeing specific  performance,  the  vendor  had  made  a  good  title  in  accordance 
with  the  contract  which  the  purchaser  was  bound  to  accept,  the  decree  for 
specific  performance  having  been  made  and  not  appealed  from. 

By  a  lease  expressed  to  be  made  between  a  lunatic  by  A.  B.  and  C.  D.,  his 
two  committees,  and  other  parties,  tlie  lunatic  acting  by  his  committees 
demised.    The  testimonium  clause  was  "  In  witness  whereof  the  said  parties 

3         C  2 
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to  these  presents  have  hereunto  set  their  hands  and  seals.'*  A.  B.  signed  his 
name  against  one  seal  and  C.  D.  his  against  another ;  and  the  attestation  clause 
was  "  signed,  sealed,  and  delivered  by  A.  B.  and  C.  D.  in  the  presence  of 
&c.":— 

Held  (affirming  the  decision  of  the  Court  of  Appeal)  that  the  lease  wa& 
well  executed  on  behalf  of  the  lunatic. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1). 

On  the  20th  of  February  1877  the  appellant  agreed  by  private 
treaty  with  the  respondent  for  the  purchase  of  a  leasehold  public- 
house  and  premises  (comprising  coach-houses,  stables,  and  other 
buildings)  called  the  '  White  Bear '  situate  at  Hampstead  and 
the  goodwill  of  the  same  for  £850,  paid  £100  deposit  and  signed 
a  memorandum  indorsed  on  certain  particulars  and  conditions 
of  sale,  which  had  been  prepared  for  a  sale  by  auction.  The 
particulars  shewed  (as  the  fact  was)  that  part  of  the  premises 
were  sub-let  on  a  yearly  tenancy  to  a  coachbuilder,  and  another 
part  to  a  flymaster. 

The  4th  condition  was : — 

"  (4.)  The  vendor  shall  furnish  to  the  purchaser,  or  his  solicitor, 
an  abstract  of  title,  but  shall  not  be  required  to  produce  the  lessor's 
title,  which  shall  be  admitted  by  the  purchaser,  or  any  title  prior 
to  the  date  of  the  lease  by  which  the  premises  are  held,  and  which 
lease  shall  be  taken  to  be  well  granted,  and  to  be  valid  and  effec- 
tual notwithstanding  any  superior  or  other  title  or  evidence  of 
title  may  be  recited  or  referred  to,  or  otherwise  appear  ...  and 
the  production  of  the  last  receipt  for  rent  paid  shall  be  taken  as 
conclusive  evidence  of  the  due  and  satisfactory  performance  of  the 
lessee's  covenants  contained  in  the  lease  by  which  the  premises 
are  held,  or  the  waiver  of  any  breaches  of  the  same  covenants  up 
to  the  time  of  the  completion  of  the  purchase,  whether  the  lessor 
shall  be  cognizant  of  such  breaches  (if  any)  or  not." 

The  last  condition  ran,  **  The  property  is  presumed  to  be  cor- 
rectly described,  but  as  the  lease  will  be  produced  at  the  sale  and 
the  premises  may  be  viewed  no  error  misdescription  or  omission 
in  the  foregoing  particulars  shall  annul  the  sale,  and  no  compen- 
sation or  equivalent  shall  be  required  for  any  such  error  misde- 

(1)  14  Ch.  D.  249. 
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scription  or  omission,  and  the  purchaser  shall  be  deemed  to  have    H.  L.  (E.) 
bought  with  full  notice  of  the  contents  of  the  lease  sold  and  of  1881 
the  state  of  the  property.'*  Laweie 

An  abstract  of  title  having  been  delivered,  the  lease  shewn  by  ^^^.g 
the  abstract  as  the  root  of  the  respondent's  title  was  (as  thereby 
appeared)  an  indenture  of  lease  dated  the  12th  of  December 
18G8  and  expressed  to  be  made  between  Sir  Henry  Meux  a  person 
of  unsound  mind  so  found  by  inquisitioD,  by  Lord  Ernest  Bruce 
and  Viscount  Maiden  the  committees  of  his  estate,  and  Sir  D.  C. 
Marjoribanks  and  K.  Berridge  (Sir  Henry  Meux  Sir  D.  C.  Mar- 
joribanks  and  E.  Berridge  carrying  on  business  as  brewers  in  co- 
partnership under  the  style  of  Henry  Meux  &  Co.  and  thereinafter 
called  the  lessors)  of  the  one  partj  and  the  lessee  of  the  other  part. 
Whereby  after  reciting  (as  the  fact  was)  that  by  an  order  of  the 
Lords  Justices  dated  the  26th  day  of  April  1867  it  was  "ordered 
that  Lord  Ernest  Bruce  and  Yiscount  Maiden  as  such  committees 
should  be  at  liberty,  with  the  approbation  of  the  Masters  in 
Lunacy  and  in  the  name  and  on  behalf  of  Sir  Henry  Meux,  from 
time  to  time  to  concur  in  and  execute  all  such  deeds  as  the 
present  lease  (amongst  others),  and  that  the  concurrence  in  and 
executing  of  the  lease  by  Lord  Ernest  Bruce  and  Yiscount 
Maiden  as  such  committees  had  been  approved  by  the  Masters  in 
Lunacy,  as  appeared  by  the  signature  of  one  of  the  Masters  in 
the  margin  :  It  was  witnessed  that  the  lessors  (Sir  Henry  Meux 
acting  by  Lord  Ernest  Bruce  and  Viscount  Maiden  as  such  com- 
mittees) demised  to  the  lessee  the  premises  in  question  for  a  term 
at  a  rent ;  with  a  covenant  by  the  lessee  (inter  alia)  to  keep  open 
and  use  the  *  White  Bear '  inn  for  the  purposes  of  the  trade  or  busi- 
ness of  a  licensed  victualler  according  to  the  usual  practice  of 
publicans ;  and  also  during  the  term  thereby  granted  to  use  the 
yards,  coach-houses,  stables,  and  other  appurtenances  to  the  said 
*  White  Bear'  inn  as  and  for  yards,  coach-houses,  stables,  and 
appurtenances  to  the  said  *  White  Bear  '  inn  and  in  coanection 
with  and  for  the  convenience  of  the  business  carried  on  therein, 
and  not  to  carry  on  or  permit  or  suffer  to  bo  carried  on  during 
the  said  term  on  any  part  of  the  premises  thereby  demised  any 
trade  or  business  whatsoever  other  than  above-  mentioned,  without 
the  special  license  and  consent  of  the  lessors  first  had  and  obtained 
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H.  L.  (E.)   in  writing  for  that  purpose ;  with  the  usual  proviso  for  re-entry  on 

1881       non-performance  of  the  covenants. 

Laweie  testimonium  clause  ran  thus :  "  In  witness  whereof  the 

^  ^-  said  parties  to  these  presents  have  hereunto  set  their  hands  and 
Lees.  ^  ^ 

— ■      seals  the  day  and  year  first  above  written. 

"  Ernest  (l.s.)  Bruce. 
«(l.s.)  Maiden." 
(The  seals  and  signatures  of  the  other  parties.) 
"Signed,  sealed,  and  delivered  by  the  within-named 
Lord  Ernest  Bruce  and  Viscount  Maiden  in  the 
presence  of"  etc. 

Sect.  3  of  Sir  H.  Meux's  Settled  Estate  Act  1863  was  as  follows : 

"  The  Lord  Chancellor  may  from  time  to  time,  so  long  as  the 
said  Sir  Henry  Meux  and  his  estate  shall  continue  to  be  subject 
to  the  jurisdiction  in  lunacy,  order  or  direct  to  be  done,  permitted 
and  suffered  with  respect  to  the  business  of  the  '  Horse- shoe ' 
brewery,  and  the  said  partnership  and  any  further  partnership  or 
partnerships  therein,  and  the  earnings,  profits,  and  proceeds 
thereof,  and  any  share  of  and  interest  in  the  same  respectively, 
and  the  carrying  on  or  winding-up  of  the  said  business,  and  the 
disposal  of  the  said  business,  and  of  any  real  or  personal  estate 
belonging  thereto  or  employed  therein,  or  which  may  have 
belonged  thereto  or  been  employed  therein,  and  otherwise  in 
relation  to  the  said  business  and  the  affairs  and  concerns  thereof, 
all  and  whatsoever  Sir  Henry  Meux,  if  of  sound  mind,  might  do, 
permit  or  suffer  or  concur  in  doing,  permitting  or  suffering  with 
respect  to  the  same." 

The  purchaser  raised  two  objections  to  the  title,  1,  that  the 
lease  was  not  duly  executed  by  Sir  H.  Meux,  and  was  conse- 
quently invalid ;  and,  2,  that  there  had  been  a  breach  of  the 
covenant  set  out  above  by  the  sub-lettings ;  that  it  was  a  con- 
tinuing breach  and  not  curable  by  license  or  waiver,  and  that  the 
purchaser  would  be  liable  to  be  ejected  after  the  completion.  To 
the  second  objection  the  vendor  answered  on  the  12th  of  March 
1877  by  referring  to  the  4th  condition  and  undertaking  to  produce 
the  last  receipt  for  rent ;  and  by  stating  that  the  sub-lettings  and 
occupation  of  the  premises  had  been  with  the  full  knowledge  and 
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consent  of  the  lessors  whose  solicitors  were  the  solicitors  of  the  H.  L.  (E.) 
vendor.  I88I 

The  purchaser  on  the  19th  of  March  1877  brought  an  action  lTweie 
claiming  to  set  aside  the  contract  of  purchase  on  grounds  not  now  ^^^^ 

material ;  or  in  the  alternative  for  rectification  of  the  contract   

in  certain  particulars  immaterial  to  the  present  report,  and  for 
specific  performance  if  the  vendor  could  make  a  good  title.  The 
vendor  counter-claimed  for  specific  performance. 

On  the  3rd  of  December  1878  the  action  came  on  for  trial 
before  Hall  Y.C.  and  by  his  order  of  that  date  it  was  ordered 
that  so  much  of  the  purchaser's  claim  as  sought  to  set  aside  the  con- 
tract be  dismissed,  and  specific  performance  was  decreed,  and  in- 
quiries were  directed,  1,  whether  a  good  title  could  be  made ;  and 
if  so,  2,  when  it  was  first  shewn  that  such  good  title  could  be 
made.  This  order  was  not  appealed  from.  By  the  certificate  of 
the  Chief  Clerk  dated  the  14th  of  May  1879  it  was  certified  that 
a  good  title  had  not  been  shewn,  and  that  therefore  it  had  become 
unnecessary  to  proceed  with  the  second  inquiry. 

The  vendor  having  taken  out  a  summons  to  vary  the  cer- 
tificate, an  order  dated  the  24th  of  July  1879  was  made  by 
Hall  Y.C.  on  the  hearing  of  the  summons,  and  on  farther  con- 
sideration, by  which  order  after  stating  that  it  appeared  from  the 
Chief  Clerk's  certificate  that  a  good  title  had  not  been  shewn 
to  the  premises,  the  counter-claim  was  dismissed  with  costs,  the 
deposit  ordered  to  be  repaid,  and  the  action  dismissed.  Hall  Y.C. 
based  his  decision  solely  on  the  ground  that  the  execution  of  the 
lease  was  invalid  (1). 

The  vendor  having  appealed  against  the  order  of  the  24th 
of  July  1879  the  Court  of  Appeal  (James,  Baggallay,  and 
Bramwell,  L.JJ.)  by  an  order  of  the  8th  of  April  1880  dis- 
charged the  order  of  the  24th  of  July  1879  and  ordered  the 
Chief  Clerk's  certificate  dated  the  14th  of  May  1879  to  be  varied 
by  finding  that  a  good  title  was  before  the  commencement  of 
this  action  shewn  by  the  vendor,  and  ordered  that  the  purchaser 
should  on  or  before  the  8th  of  May  1880  pay  to  the  vendor  £750 
(being  the  balance  of  his  purchase-money)  and  £320  for  fixtures 
&c.,  and  that  upon  the  purchaser  paying  to  the  vendor  the  sums 

(1)  14  Ch.  D.  253. 
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H.  L.  (E.)   of  £750  and  £320  and  the  amount  of  the  valuation  of  the  stock- 
1881       in-trade,  the  vendor  should  execute  a  proper  assignment  of  the 
Lawrie    premises  to  the  purchaser  to  be  settled  by  the  Judge  in  case  the 
parties  differed  (1). 

From  this  order  the  purchaser  appealed. 

Nov.  22,  24,  29.  Eorfon  Smith  Q.C.  and  /.  Beaumont  for  the 
appellant : — 

The  lease  was  invalid  because  the  Lord  Chancellor  or  the  Lords 
Justices  (for  there  is  no  distinction)  had  no  power  under  Sir  H. 
Meux's  Estate  Act  1863  to  make  a  prospective  order :  he  must 
order  from  time  to  time,"  sect.  3.  The  order  of  the  Lords  Jus- 
tices of  the  26th  of  April  1867  does  not  provide  as  it  ought  for  the 
personal  judgment  and  approval  by  the  Lord  Chancellor  (or  the 
Lords  Justices)  upon  any  lease  to  be  granted,  unless  it  is  to  be 
read  as  incorporating  the  Chancery  practice,  and  that  practice 
was  not  complied  with :  Elmer's  Pract.  in  Lunacy  (2),  Lunacy 
Kegulation  Act  1853  s.  129,  and  Gen.  Orders  Nov.  7  1853  G.O.  54. 
This  lease  ought  to  have  been  submitted  to  and  approved  by  the  Lord 
Chancellor  or  the  Lords  Justices.  The  execution  of  the  lease  was 
bad.  Lord  E.  Bruce  and  Lord  Maiden  ought  to  have  executed  in 
the  name  of  their  principal.  The  attestation  clause  does  not  say 
they  did,  as  it  would  if  they  had.  One  who  has  power  by  letter 
of  attorney  to  make  leases  for  years  must  execute  in  the  name 
and  style  of  his  principal  and  not  in  his  own  name,  and  that  must 
appear  on  the  face  of  the  deed :  Bac.  Abr.  tit.  Leases  (3),  citing 
the  case  of  the  King's  Surveyor  (4)  and  Grenefield  v.  Strech  (5) ; 
Combes  Case  (6) ;  Wills  v.  Bach  (7) ;  Frontin  v.  Small  (8) ;  White 
V.  Cuyler  (9).  The  fourth  condition  does  not  bind,  for  a  condition 
does  not  bind  where  there  is  an  untrue  representation  misleading 
a  purchaser  as  to  facts  within  the  vendor  s  knowledge  :  Broad  v. 
Munton  (10).  Notice  is  not  equivalent  to  knowledge,  and  notice 
is  nothing  if  it  conflicts  with  the  contract:  Van  v.  Corpe  (11); 

(1)  14  Ch.  D.  249,  256.  (6)  9  Co.  Eep.  74  b ;  76  b ;  77  a. 

(2)  Page  63,  6th  Ed.  (7)  2  East,  142. 

(3)  I.  10.  (8)  2  Ld.  Eaym.  1418 ;  2  Str.  705. 

(4)  Moore,  pi.  191.  (9)  6  T.  R.  176. 

(5)  Dyer,  132.  (10)  12  Ch.  D.  131. 
(11)  3  My.  &  K.  269. 


YOL.  YIL] 


AND  PKIYY  COUNCIL. 


25 


Flight  V.  Barton  (1).    The  particulars  represent  the  lease  to  be    H.  L.  (E.) 
good  and  the  underlettings  valid  and  lawful  and  as  reducing  the  I88I 
net  rental ;  but  in  fact  the  underletting  was  a  breach  of  covenant  Lawrie 
for  which  the  lessors  might  re-enter.    The  terms  of  the  lease  and  ^^^^ 

the  covenant  were  not  known  till  the  abstract  was  delivered.   

Even  if  the  fourth  condition  binds  it  does  not  meet  the  case, 
it  is  only  directed  to  a  defect  in  the  superior  title.  It  does 
not  cure  a  defect  shewn  in  the  vendor's  own  title:  Smith  v. 
Bohinson  (2).  Such  a  condition  only  cures  breaches  up  to  the 
date  of  the  contract :  Howell  v.  Kightley  (3) ;  Bull  v.  Hutchens  (4). 
The  breach  of  covenant  is  continuing,  and  the  purchaser  may  be 
ejected  the  day  after  he  completes;  the  covenant  is  not  the 
same  as  in  Walrond  v.  Hawkins  (5).  If  the  order  is  right  in 
substance  it  is  wrong  in  form ;  the  purchase-money  is  ordered 
to  be  paid  to  the  vendor,  whereas  it  should  be  paid  only  on  the 
concurrence  of  the  mortgagees,  who  would  only  concur  on  being 
paid  off,  and  the  payment  and  execution  of  the  conveyance  should 
be  simultaneous :  Seton  on  Decrees  (6). 

Bavey  Q.C.  and  Northmore  Lawrence  for  the  respondent : — 

It  is  too  late  to  object  to  specific  performance.  The  action  was 
brought  to  rescind  the  contract  which  Hall  V.C.  refused  to  order, 
and  the  decree  for  specific  performance  was  not  appealed  against. 
Broad  v.  Munton  (7),  Van  v.  Corpe  (8),  and  Flight  v.  Barton  (1) 
were  cases  on  specific  performance.  The  decree  for  specific  per- 
formance is  always  a  matter  of  discretion  in  the^  Court,  and  the 
appellant's  argument  ought  to  have  been  addressed  to  Hall  V.C. 
upon  the  question  of  specific  performance.  No  such  question  can 
now  be  raised  as  was  raised  in  Howell  v.  Kightley  (9),  which  more- 
over is  a  doubtful  case,  never  overruled  but  never  followed ;  but 
that  was  a  wilful  act  which  might  cause  a  forfeiture.  Perhaps  that 
decision  may  be  right  on  the  ground  that  there  is  an  implied  con- 

(1)  3  My.  &  K.  282.  (6)  Yol.  ii.  p.  1307,  tit.  Specific 

(2)  13  Ch.  D.  148.  rerformancc,  Form  11,  4th  Ed. 

(3)  21  Beav.  331 ;  8  De  G.  M.  &  G.  (7)  12  Ch.  D.  131. 
325 ;  25  L.  J.  (Ch.)  341,  868  j  4  W.  11.  (8)  3  My.  &  K.  269. 

477.  (9)  21  Beav.  331;  25  L.  J.  (Ch.) 

(4)  32  Beavr.  615.  341,  868. 

(5)  Law  Hep.  10  C.  P.  342. 


26 


HOUSE  OF  LOKDS 


[VOL,  YII. 


Lees. 


H.  L.  (E.)  tract  that  a  vendor  will  do  nothing  after  the  contract  to  invalidate 
1881  it.  Bull  V.  Eutchens  (1)  is  undistinguishable  from  this  case  and 
Laweie  goes  further  than  we  need.  In  fact  there  has  been  no  continuing 
breach,  and  Walrond  v.  Hawkins  (2)  is  really  the  same  case  as 
this ;  but  if  there  has  been  a  continuing  breach  it  is  covered  by 
the  fourth  condition.  The  order  of  the  Lords  Justices  is  valid. 
If  it  were  necessary  to  get  a  fresh  consent  each  time  a  mortgage 
or  lease  is  granted  or  a  reassignment  taken  in  this  large  brewery 
the  costs  would  be  enormous.  The  argument  on  this  point  was 
stopped  below  by  James  L.J.  who  said  it  was  too  clear ;  there 
were  some  points  which  it  was  not  decent  to  argue.  The  execu- 
tion of  the  lease  was  good.  The  cases  relied  on  by  the  appellant 
are  good  law,  but  do  not  assist  him.  In  the  case  of  the  King's 
Surveyor  (3)  the  king  was  a  party,  but  the  surveyor  executed  in 
his  own  name:  "Sigillum  suum  apposuit."  So  in  Frontin  v. 
Small  (4).  The  form  of  the  decree  is  right ;  but  if  wrong  under 
Order  xli  a  of  the  Eules  of  the  Supreme  Court  accidental  errors 
may  at  any  time  be  corrected  by  the  Court  without  an  appeal. 

Horton  Smith  Q.C.  in  reply : — 

The  form  of  decree  is  wrong.  ■  Since  Margravine  of  Ans;pach  v. 
Noel  (5),  which  settled  the  practice,  the  form  always  follows  that 
precedent :  Seton  on  Decrees ,  (6).  Only  clerical  errors  can  be 
altered  without  a  rehearing :  Daniells  Ch.  Prac.  (7).  As  to  the 
real  effect  of  Eoivell  v.  Kightley  see  Dart's  Vend,  and  Par.  (8). 
To  enforce  the  4th  condition  would  be  inequitable  and  on  a 
question  of  title  part  of  a  contract  may  be  rejected  if  it  is  in- 
equitable, even  though  the  same  questions  have  been  raised 
on  the  hearing  and  a  decree  has  been  made :  Lesturgeon  v. 
Martin  (9):  Curling  v.  Austin  (10);  Bhodes  v.  Ihhetson  (11); 
Gaston  v.  Franhum  (12)  Parnett  v.  BaTcer,  per  Malins  V.C.  (13)  ; 
Warren  v.  Bichardson  (14). 

(1)  32  Beav.  615.  (7)  Vol.  ii.  p.  925,  4th  Ed. 

(2)  Law  Kep.  10  0.  P.  342.  (8)  Vol.  i.  p.  169,  5th  Ed. 

(3)  Moore,  pi.  191.  (9)  3  My.  &  K.  255. 

(4)  1  Str.  705  ;  2  Ld.  Eaym.  1418.  (10)  2  Dr.  &  Sm.  129. 

(5)  1  Madd.  310,  317.  (11)  4  De  G.  M.  &  O.  787. 

(6)  Vol.  ii.  pp.  1303-1306,  Forms  1,  (12)  2  De  G.  &  S.  561. 
2,  8, 11.  (13)  Law  Kep.  20  Eq.  50. 

(14)  You.  Eq.  Ex.  1. 
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LoKD  Penzance  : —  h.  l.  (e.) 

My  Lords,  the  case  depends  upon  a  dispute  between  vendor  ^ 
and  purchaser,  the  subject  of  the  purchase  being  a  public-house  Laweie 
with  some  land  and  buildings  adjoining,  called  the  '  White  Bear,'  lee?. 
at  Hampstead.    The  purchaser  having  signed  a  contract  for  the 
purchase  of  these  premises,  the  suit  has  been  instituted  for  the 
specific  performance  of  that  contract.    A  decree  has  been  made 
that  the  contract  ought  to  be  specifically  performed,  and  the 
questions  which  have  subsequently  arisen  have  been  questions 
arising  upon  the  title,  the  vendor  being  of  course  bound  to  make 
a  good  title — not  an  absolutely  good  title,  but  a  good  title  in 
accordance  with  the  contract  into  which  he  has  entered. 

The  objections  which  have  been  made  to  the  title  are  in  the 
main  three.  The  first  is  that  the  public-house  was  held  under  a 
lease  from  Meux  &  Co.  the  well-known  brewers,  and  that  the 
original  lease  which  had  been  granted  by  Meux  &  Co.  was 
invalid  on  account  of  the  way  in  which  it  was  executed.  Sir 
Henry  Meux,  who  was  the  chief  partner  in  that  firm,  is  and  has 
been  for  many  years  a  lunatic,  and  certain  persons  have  been 
appointed  as  his  committees  in  lunacy,  and  the  lease  in  question 
is  a  lease  made  by  Sir  Henry  Meux,  acting  by  his  committees, 
and  the  two  other  partners  in  the  brewery,  namely  Sir  Dudley 
Coutts  Majoribanks  and  Mr.  Eichard  Berridge.  As  was  pointed 
out  by  one  of  the  learned  counsel  there  are  in  the  course  of  the 
lease  no  less  than  three  or  four  parts  in  which  it  appears  over  and 
over  again  that  Sir  Henry  Meux  was  acting  by  his  committees. 
The  parties  to  the  lease  are  so  stated  in  the  opening  of  it.  The 
covenants,  where  they  are  made  by  Sir  Henry  Meux,  are  made  in 
similar  language,  as  acting  by  his  committees.  And  at  the  end 
of  the  lease  when  we  come  to  the  witnessing  part  of  it  the  words 
are  "  In  witness  whereof  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written."  The  complaint  that  is  made  is  that  the  two  committees, 
Lord  Ernest  Bruce  and  Lord  Maiden,  set  their  own  seals  to  this 
deed  as  if  acting  for  themselves,  and  consequently  that  they  did 
not  legally  and  properly  execute  this  deed  as  the  committees 
acting  for  Sir  Henry  Meux. 

The  parties  to  tlie  presents  were  Sir  Henry  Meux,  Sir  Dudley 
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H.  L.  (E.)  Majoribanks,  and  Mr.  Berridge ;  and  the  only  sense  in  which 

1881  Lord  Ernest  Bruce  and  Lord  Maiden  could  set  their  seals  to  such 

Laweie  an  instrument  as  parties  would  be  as  representing  Sir  Henry 

L^^g  Meux.    I  really  am  at  a  loss  to  know  how  a  deed  of  this  sort 

,  ."T"  could  be  properly  executed  if  this  was  not  a  proper  execution. 

Lord  Penzance.  x      i.       ^  l  l 

  Sir  Henry  Meux  did  not  himself  attach  his  seal;  he  was  acting 

hy  his  committees ;  they  were  to  set  Sir  Henry  Meux's  hand  and 
seal  to  this  deed.  But  how  could  they  do  that  except  by  putting 
their  hands  upon  a  seal  and  declaring  that  they  did  that  on  behalf 
of  Sir  Henry  Meux  ?  It  seems  to  me  that  that  is  the  only  way  in 
which  they  could  do  it.  But  then  it  is  said  that  they  did  not  do 
that.  What  proof  is  there  that  they  did  not  do  it  ?  There  is  no 
proof  at  all.  The  only  thing  that  sounds  like  a  proof  that  they 
did  not  do  it  in  that  way  is  that  the  attesting  witness  has  written 
underneath  "  Signed,  sealed,  and  delivered  by  the  within-named 
Lord  Ernest  Bruce  and  Viscount  Maiden."  And  so  it  was ;  it  was 
signed  by  them,  and  it  was  sealed  by  them,  but  the  question  is 
how  ?  and  about  that  the  attesting  clause  says  nothing  whatever. 
There  is  nothing  in  this  clause  to  make  it  impossible  or  even  to 
make  it  unlikely  that  when  they  did  actually  put  their  hands  to 
it  and  touch  the  seal  they  did  so  avowedly  on  the  part  of  Sir 
Henry  Meux.  It  seems  to  me  therefore  that  this  objection  is  one 
which  if  it  had  not  been  the  subject  of  judicial  decision  I  should 
have  said  was  hardly  worthy  of  serious  argument. 

I  pass  to  the  next  objection.  This  lease  was  executed  by  the 
committees  under  an  order  of  the  Lord  Chancellor  or  of  the  Lords 
Justices  (which  is  the  same  thing),  which  order  was  made  under  the 
authority  of  a  special  Act  of  Parliament  passed  for  the  purpose  of 
managing  the  affairs  of  this  partnership.  The  complaint  against 
that  order  is  that  the  Lord  Chancellor,  or  those  who  were  acting 
in  his  place,  instead  of  making  a  separate  order  upon  every  occa- 
sion when  a  public-house  had  to  be  let  with  respect  to  the  execu- 
tion of  a  lease  of  it,  has  made  a  compendious  order  giving  power 
to  the  committees  to  execute  leases  on  behalf  of  the  lunatic 
whenever  those  leases  are  approved  of  by  the  other  partners  in 
the  brewery  and  whenever  they  have  received  the  sanction  of  the 
Master  in  Lunacy.  It  is  said  that  that  was  ultia  vires;  and  the 
argument  to  that  effect  turns  entirely  upon  the  language  of  this 
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Act  of  Parliament.    The  language  of  the  3rd  section,  to  which    H.  h.  (E.) 
chiefly  reference  has  been  made,  is  as  follows  : — [His  Lordship  1881 
read  it.]    The  statute  confers  upon  the  Lord  Chancellor  the  power  lawrie 
to  make  orders  "  from  time  to  time "  for  those  purposes,  and  -^^^^ 
thereupon  it  is  argued  that  the  words  '*  from  time  to  time  "  lead 
to  the  inference  that  upon  every  separate  occasion  the  Lord  Chan- 
cellor was  to  act  himself,  that  the  matter  being  brought  before 
him  in  a  proper  way  by  aflSdavits,  after  having  been  brought 
before  the  Master  in  Lunacy,  and  the  report  of  the  Master  in 
Lunacy  being  brought  up  to  him,  the  Lord  Chancellor  should 
exercise  his  discretion  upon  it. 

I  confess  it  seems  to  me  that  that  would  be  a  construction 
which  would  vastly  impede  the  business  of  a  brewery  of  this  kind 
and  would  also  greatly  increase  the  expense,  and  I  think  that 
your  Lordships  ought  not  to  adopt  such  a  construction  as  that 
unless  you  are  satisfied  that  it  is  the  necessary  construction,  be- 
cause it  is  not  only  a  question  of  the  lease  of  a  public-house,  but 
it  is  a  question  of  everything  connected  with  the  business  of  the 
brewery.  If  these  words  "  from  time  to  time"  are  to  have  that 
meaning,  and  it  is  to  be  inferred  that  the  Lord  Chancellor  is 
to  act  separately  upon  each  occasion,  there  is  not  a  bargain 
for  the  sale  of  beer  or  for  the  purchase  of  malt  or  hops  which 
according  to  the  view  of  the  Appellant  ought  not  to  be  brought 
under  the  supervision  of  the  Lord  Chancellor.  It  seems  to 
me  that  that  would  be  a  construction  of  a  most  inconvenient 
character.  It  is  not  one  which  I  think  your  Lordships  would 
lightly  adopt,  and  I  see  no  reason  whatever  for  adopting  it,  be- 
cause the  words  "  from  time  to  time  "  are  words  which  are  con- 
stantly introduced  where  it  is  intended  to  protect  a  person  who  is 
empowered  to  act  from  the  risk  of  having  completely  discharged 
his  duty  when  he  has  once  acted,  and  therefore  not  being  able  to 
act  again  in  the  same  direction.  The  meaning  of  the  words**'  from 
time  to  time"  is  that  after  he  has  made  one  order  he  may  make 
a  fresh  order  to  add  something  to  it,  or  take  something  from  it,  or 
reverse  it  altogether ;  and  as  that  meaning  gives  snflicient  force 
to  the  words  and  explains  tlie  use  of  them  here  it  seems  to  me 
that  your  Lordships  ought  not  to  go  further  and  to  narrow  these 
words  by  any  construction  which  would  throw  impediments  in  the 
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H.  Ia  (E.)  way  of  carrying  on  the  business,  wliereas  tlie  object  of  the  Act  was 
1881      to  facilitate  it.    Therefore  I  think  nothing  comes  of  that  second 
Lawbie    objection.    I  do  not  quite  know  what  became  of  it  in  the  Court 
Lees      b^low.    It  was  raised  in  argument,  but  whether  it  was  seriously 
persisted  in  or  not  I  do  not  know,  at  all  events  it  was  not  noticed 
by  the  Lords  Justices  in  their  judgment. 

Then  I  come  to  what  may  be  called  the  substantial  objection 
to  this  title.  It  is  said  that  a  covenant  in  the  lease  has  been 
broken  by  sub-letting  portions  of  those  premises,  one  to  a  coach 
maker  and  another  to  a  cab  proprietor,  that  being  contrary  to  a 
covenant  in  the  lease  that  the  premises  should  be  used  only  in 
connection  with  the  public- house  and  for  the  purposes  of  the 
public-house.  This  letting  had  taken  place  before  the  contract 
which  your  Lordships  are  now  considering  was  entered  into,  but 
it  is  said,  although  that  is  true  still  the  allowing  those  two  people 
to  remain  in  possession  of  those  premises,  using  them  in  the 
way  they  did,  was  a  continuing  breach  of  that  covenant  in  the 
lease.  I  do  not  propose  to  offer  your  Lordships  an  opinion  as  to 
whether  it  was  a  continuing  breach  or  not.  As  far  as  I  have  been 
able  to  judge  of  it  I  see  no  reason  to  doubt  the  good  sense  and 
good  law  of  the  case  of  Walrond  v,  HawJcins  (1),  but  I  see  that 
there  is  a  great  deal  in  what  Bramwell  L.J.  says  in  respect  to 
there  being  a  difference  between  that  case  and  this.  If  it  were 
necessary  to  decide  that  point  I  should  have  required  to  go 
further  into  the  matter.  But  I  pass  that  by  because  the  opinion 
which  I  have  formed  is  quite  independent  of  it,  and  therefore  for 
the  purpose  of  the  present  argument  I  will  assume  that  there  was 
a  continuing  breach  of  the  covenant. 

Then  it  is  said  that  this  continuing  breach  worked  a  forfeiture, 
and  so  that  there  was  no  title.  But  the  question  which  the  House 
has  to  determine  is  not  generally  whether  this  is  a  good  title,  but 
whether  it  is  a  good  title  under  the  contract ;  and  the  contract 
contains  a  clause  upon  which  the  whole  of  this  part  of  the  matter 
substantially  rests.  The  clause  is : — "  The  production  of  the  last 
receipt  for  rent  paid  shall  be  taken  as  conclusive  evidence  of  the 
due  and  satisfactory  performance  of  the  lessee's  covenants  con- 
tained in  the  lease  by  which  the  premises  are  held,  or  the  waiver 
(1)  Law  Eep.  10  C.  P.  342. 
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of  any  breaches  of  the  same  covenants  up  to  the  time  of  the  com-       L.  (E.) 
pletion  of  the  purchase  whether  the  lessor  shall  be  cognisant  of  1881 
such  breaches  (if  any)  or  not."     That  is  one  of  the  terms  of  this  Laweie 
bargain.    Several  times  in  the  course  of  the  argument  I  have  lJes. 
heard  the  word  "  construction  "  used,  and  we  are  asked  to  construe  LordT^ance 
this  clause  as  meaning  this,  that,  or  the  other.    I  am  quite 
unable  to  see  that  any  question  of  construction  arises.    The  lan- 
guage is  perfectly  plain.    It  is  that  upon  the  production  of  the 
last  receipt  for  rent  it  shall  be  taken  as  between  these  two  parties 
either  that  there  is  no  breach,  or  that  if  there  is  it  has  been 
waived ;  and  that  is  said  of  any  breach  up  to  the  time  of  the 
completion  of  the  purchase.  It  is  impossible  to  say  that  two  con- 
structions can  be  put  upon  this  language. 

But  then  it  is  urged  that  it  is  an  unreasonable  provision,  and 
that  looking  to  the  knowledge  of  the  vendor  and  looking  to  what 
he  had  the  power  to  do,  this  is  a  condition — a  portion  of  the 
agreement — which  is  inequitable,  and  which  ought  not  to  be 
upheld  by  the  Court.  If  the  question  arose  upon  a  suit  for 
specific  performance  there  might  be  a  good  deal  to  be  said  in  that 
direction.  It  might  be  argued  that  this  provision  is  so  inequit- 
able that  the  Court  ought  not  to  enforce  it.  I  do  not  say  that  it 
is  so ;  I  only  say  that  that  is  a  matter  which  might  well  be  argued. 
But  I  have  been  trying  to  look  upon  this  very  much  in  the  way  in 
which  Bramwell  L.J.  looks  upon  it,  and  to  say  that  if  people 
choose  to  enter  into  a  bargain  of  this  sort  and  it  tells  heavily 
against  them,  the  better  thing  is  not  that  the  Court  should  relieve 
them  of  it  but  that  they  should  learn  by  experience  how  very 
unwise  it  is  to  enter  into  such  bargains,  and  therefore  should  in 
future  not  enter  into  them.  Where  the  language  is  plain  and 
therefore  no  real  question  of  construction  arises,  I  think  the  Court 
is  bound  to  execute  the  contract  as  it  finds  it,  and  if  it  presses 
hardly  upon  one  party  or  the  other  the  answer  is  that  that  party 
entered  into  it  with  his  eyes  open.  Therefore  it  seems  to  me  that 
a  good  deal  could  be  said  in  favour  of  upholding  this  in  whatever 
suit  the  question  arose.  But  what  does  seem  perfectly  clear  to 
me  in  this  case  is  this,  that  whatever  objections  there  are  to  this 
condition  are  objections  which  go  to  the  question  of  whether  the 
purchaser  ought  to  be  bound  specifically  to  perform  it.  Once 
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H.  L.  (E.)  admit  that  lie  has  made  a  contract  which  he  is  bound  specifically 

1881  to  perform,  then  what  you  have  to  do  is  to  see  whether  a  good 
Laweie  is  made  under  that  contract  and  subject  to  the  conditions 

^  ^-  which  it  contains. 

Lees. 

  The  cases  cited  upon  this  subject  with  reference  to  the  main 

Lord  Penzance.  _ 

point  in  this  case  are  two :  Howell  v.  Kightley  (1)  and  Bull  v. 
Euiehens  (2).  Howell  v.  Kightley  (1)  was,  as  it  now  turns  out,  a  suit 
in  the  same  position  as  if  it  had  been  a  suit  for  specific  perform- 
ance,  and  the  question  was  whether  the  vendor  who  did  commit  a 
breach  of  covenant  after  the  contract,  that  breach  consisting  in 
not  insuring  as  he  was  bound  to  do,  ought  to  be  entitled  to  insist 
upon  specific  performance.  The  Court  held  that  in  that  case  he 
was  not  entitled  to  insist  upon  specific  performance.  In  Bull  v. 
Hutchens  (2)  the  same  learned  Judge  had  -to  deal  with  a  case 
which  was  very  much  the  same,  although  there  is  a  distinc- 
tion between  them.  If  there  is  no  distinction  between  them 
the  latter  case  is  the  one  which  I  think  we  must  adopt  as  the 
result  of  the  learned  Judge's  opinion  upon  the  subject.  If  there 
is  a  distinction  between  them  (which  I  think  there  is)  we  may 
pass  by  Howell  v.  Kightley  (1)  and  look  at  what  the  learned  Judge 
thought  in  Bull  v.  Hutchens  (2).  That  was  a  case  very  much  like 
this  ;  there  was  a  condition  of  this  kind ;  and  the  Court  distinctly 
held  that  inasmuch  as  the  purchaser  agreed  that  he  would  be 
content  with  the  production  of  the  last  receipt  for  rent  as 
evidence  that  the  covenants  had  not  been  broken,  inasmuch  as  he 
agreed  to  that  he  was  bound  by  it  and  could  not  ask  any  title 
from  the  vendor  which  was  not  subject  to  that  condition.  There- 
fore Bull  V.  Hutchens  (2)  is  distinctly  in  favour  of  the  proposition 
which  the  respondent  here  contends  for. 

In  parting  from  this  point  I  will  only  add  one  word,  namely, 
that  the  substance  of  a  condition  of  this  kind  seems  to  me  to  be 
this ;  in  making  the  bargain  the  purchaser  agrees — "  I  will  not 
raise  any  question  about  broken  covenants.  I  will  run  my  risk 
of  any  forfeiture  of  my  lease  that  may  have  been  incurred  in 
respect  of  them.  If  there  has  been  any  breach  I  do  not  think  it 
is  likely  that  it  will  be  pressed,  but  I  will  take  the  chance  of  that.*' 

(1)  21  Beav.  331 ;  8  De  G.  M.  &  G.  325 ;  4  W.  E.  477 :  25  L.  J.  (Ch.)  341,  868. 

(2)  32  Beav.  615. 
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I  think  that  is  the  object  with  which  a  vendor  inserts  these  con-    H.  L.  (E.) 
ditions  on  a  sale,  and  that  is  the  object  with  which  a  purchaser  I88i 
agrees  to  such  a  condition.    He  takes  upon  himself  the  chance  of  Laweie 
whether  there  has  been  a  breach,  and  if  there  has  whether  a  -^^^^ 
forfeiture  will  be  enforced.  ^   

Lord  Penzance. 

Two  other  cases  cited.  Curling  v.  Austin  (1)  and  Gaston  v.   

Franhum  (2),  appear  to  me  to  have  no  bearing  upon  the  subject. 
They  are  cases  in  which  the  purchaser  had  chosen  to  say  upon 
some  occasion  that  the  only  objection  he  had  to  the  title  was  so  and 
so,  but  that  did  not  debar  him  afterwards  from  going  more  fully 
into  the  title  and  relying  upon  any  objection  to  it  which  subse- 
quently occurred  to  him.  That  is  the  substance  of  what  was  decided 
in  those  two  cases.  In  both  cases  the  purchaser  had,  as  it  were, 
cramped  and  confined  himself  by  something  which  he  had  said  or 
done  since  the  execution  of  the  contract  leading  to  the  conclusion 
that  he  only  meant  to  rely  upon  one  particular  ground,  whereas 
there  were  other  grounds  of  objection. 

Then  Bhodes  v.  Ibheison  (3)  is  relied  upon,  but  it  really  has  no 
application  to  the  case  which  we  are  discussing.  The  commence- 
ment of  the  judgment  of  Knight  Bruce  L.J.  is  this : — "  This  is  a 
question  upon  the  construction  of  a  clause  in  a  contract  for  the 
sale  of  ground  rents."  I  will  not  go  further  than  that.  And 
Turner  L.J.  says  : — "  The  sole  question  now  to  be  decided  turns 
oa  the  construction  of  the  contract."  Therefore  it  was  a  question 
of  construction.  There  was  a  clause  put  in  there  with  reference  to 
the  title  which  the  purchaser  should  be  entitled  to  demand,  and 
that  clause  was  of  an  ambiguous  character.  The  Court,  looking  to 
the  language,  and  looking  also  to  the  general  intendment  which 
ought  to  be  taken  against  the  vendor,  thought  the  clause  ought  to 
be  construed  against  him  and  they  decided  accordingly,  and  said, 
if  the  vendor  wishes  to  have  his  contract  performed  and  claims 
specific  performance  he  must  have  it,  but  he  must  have  it  with  the 
contract  understood  and  construed  in  the  sense  in  which  we  now 
say  it  ought  to  be  understood  and  construed.  That  was  the  whole 
of  that  case,  and  it  really  is  only  a  case  which  applies  to  the  ques- 
tion whether  a  particular  clause  in  a  contract  should  be  construed 

(1)  2  Dr.  &  Sm.  129.  (2)  2  De  G.  &  S.  561. 

(3)  4  Dc  G.  M.  &  G.  787. 
Vol.  VII.  8  D 
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H.  L.  (E.)  in  a  particular  way.    Here  the  case  is  totally  different — the 

1881  clause  is  different  and  no  question  whatever  arises  upon  its 

Laweie  construction. 

-r  ^'  These  remarks  conclude  what  I  have  to  say  with  reference  to 
  these  obiections.    They  all  appear  to  me  to  fail ;  and  I  will  now 

Lord  Penzance.  ^  -,     «   i  ' 

—  only  say  a  word  upon  what  was  started  at  the  end  of  the  argument 
as  to  the  form  of  the  order : — [His  Lordship  read  the  order.]  The 
first  objection  taken  to  that  is  that  there  are  mortgages,  and  that 
this  order  does  not  provide  for  their  extinction,  to  which  it  is 
answered  that  the  defendant  is  ordered  to  execute  a  proper 
assignment  of  the  premises,  and  that  that  must  be  construed  to 
mean  an  assignment  after  the  mortgages  have  been  cleared  away 
in  some  form.  I  think  that  no  one  can  doubt  that  that  is  the 
proper  construction  of  the  order. 

The  next  objection  to  the  order  is  that  it  says  that  the' plaintiff 
shall  pay,  and  that  upon  his  paying,  the  defendant  shall  execute 
an  assignment — so  that,  it  is  said,  the  plaintiff  might  pay  to-day 
and  the  defendant  might  not  execute  to-day — he  might  say  he 
would,  but  a  day,  a  week,  a  month,  or  even  a  year  might  go  by 
and  there  might  be  no  execution,  and  all  the  while  the  defendant 
might  have  got  the  plaintiff's  money  in  his  pocket.  If  I  thought 
that  the  order  really  meant  that,  I  should  have  no  doubt  that  it 
would  be  wrong  and  that  something  ought  to  be  done  to  set  it 
right ;  but  speaking  for  myself,  the  way  in  which  I  should  construe 
the  order  would  be  that  these  two  matters  of  paying  the  money  and 
executing  a  proper  assignment  were  reciprocal  matters  which  would 
have  to  be  done  contemporaneously — that  the  one  party  was  not 
bound  to  pay  until  the  other  party  was  ready  to  execute  the  assign- 
ment, and  that  the  one  was  not  bound  to  execute  the  assignment 
until  the  other  was  ready  to  pay.  That  is  how  I  should  con- 
strue the  order,  and  I  certainly  shall  not  recommend  your  Lord- 
ships to  interfere  with  the  order  as  it  stands,  but  the  motion  which 
I  shall  make  to  the  House  will  be  that  the  judgment  of  the  Court 
below  be  affirmed  with  costs,  and  that  that  be  done  without  preju- 
dice to  any  application  which  the  appellant  may  be  advised  to  make 
to  the  Court  below  to  vary  this  order  for  the  purpose  of  making 
its  meaning  more  plain.  I  cannot  doubt  that  under  the  original 
powers  of  the  Court,  quite  independent  of  any  order  that  is  mado 
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under  the  Judicature  Act,  every  Court  has  the  power  to  vary  its  H.  L.  (E.) 

■own  orders  which  are  drawn  up  mechanically  in  the  registry  or  in  I88I 

the  office  of  the  Court — to  vary  them  in  such  a  way  as  to  carry  lawrie 

out  its  own  meaning,  and  where  language  has  been  used  which  is  ^^^^^ 

doubtful,  to  make  it  plain.    I  think  that  power  is  inherent  in   

Lord  Penzanc< 

every  Court.  Speaking  of  the  Courts  with  which  I  have  been  — 
more  familiar  all  my  life,  the  Common  Law  Courts,  I  have  no 
doubt  that  that  can  be  done,  and  I  should  have  no  doubt  that 
it  could  also  be  done  by  the  Court  of  Chancery.  Moreover, 
having  regard  to  the  orders  made  under  the  Judicature  Act,  I 
should  myself  have  thought  that  it  would  very  well  have  come 
under  those  orders.  I  recommend  your  Lordships  not  to  make 
any  variation  of  this  order,  but  to  affirm  it  as  it  stands  without 
prejudice  to  any  such  application  to  the  Court  below. 

LoED  Blackbukn  : — 

My  Lords,  I  am  entirely  of  the  same  opinion.  It  is  desirable 
to  see  what  the  case  on  appeal  is,  for  I  think  a  great  many  of  the 
points  which  were  urged  by  the  appellant's  counsel  should  not  be 
decided  by  this  House,  because  they  do  not  arise.  I  do  not  by 
any  means  mean  to  say  that  they  are  well  founded — on  the  con- 
trary, I  think  there  are  a  great  many  of  them  to  which  there 
are  obvious  answers ;  but  whether  they  are  well-founded  or  ill- 
founded,  whether  they  are  good  or  bad,  I  do  not  think  that  this 
House  ought  to  decide  upon  them,  because  I  think  they  do  not 
come  before  us. 

There  was  a  contract  made  in  this  case  for  the  purchase  of  a 
particular  lease  on  certain  terms  and  conditions  contained  in  a 
contract,  some  of  which  related  to  what  should  be  the  proper  mode 
of  making  the  title.  That  being  the  state  of  the  contract  between 
the  parties,  the  now  appellant,  instituted  a  proceeding  in  the 
Court  of  Chancery  to  set  aside  that  contract  on  various  grounds. 
He  was  met  by  the  vendor  (the  now  respondent),  who  made  a 
counter-statement  and  a  counter-claim  that  he  should  have  specific 
performance  of  his  contract.  Hall  Y.C.  came  to  this  conclusion : 
"The  Court  doth  order  that  so  much  of  the  plaintiff's  claim'* 
(that  is  the  now  appellant's)  "  as  seeks  to  set  aside  the  contract 
dated  the  20th  of  February,  1877,  in  the  pleadings  mentioned,  be 

3         D  2 
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H.  L.  (E.)  dismissed,  and  this  Court  doth  declare  that  the  said  contract  onght 
1881  to  be  specifically  performed  and  carried  into  execution,  and  doth 
Laweie  order  and  adjudge  the  same  accordingly,  and  it  is  ordered  that 
Lees  following  inquiries  be  made :  An  inquiry  whether  a  good  title 
  can  be  made  " — and  so  forth.    Now  it  seems  to  me  that  the  points 

Lord  Blackburn.  i         .  i 

  which  are  raised  and  the  objections  which  are  urged  arise  upon 

whether  a  good  title  is  made.  I  do  not  in  the  slightest  degree 
doubt  that  there  may  be  a  case  in  which,  a  contract  having  stipu- 
lated for  certain  conditions  as  to  what  shall  be  the  title,  a  Court 
of  Equity  may  very  w^ell  perceive  that  those  conditions  are  so 
wrong,  obtained  by  fraud  or  otherwise,  that  they  may  set  aside 
the  whole  contract  on  the  ground  of  those  conditions.  I  can  also 
very  well  see  that  a  condition  may  be  so  unreasonable  that  with- 
out going  so  far  as  to  say  that  the  whole  contract  shall  be  set 
aside,  the  Court  may  say,  You  have  this  condition  made  under  such 
unreasonable  circumstances  that  this  Court  will  not  help  you  to 
specific  performance  unless  that  condition  is  struck  out.  All  that 
may  very  well  be,  and  if  that  had  been  the  point  raised  in  the 
Court  below  and  a  case  had  been  made  in  support  of  it,  and  the 
condition  had  been  struck  out,  or  the  specific  performance  refused 
on  the  ground  that  it  ought  not  to  be  granted  unless  the  condition 
was  struck  out,  then  that  would  have  raised  the  question  whether 
these  conditions  were  so  unreasonable  and  were  such  that  they 
should  be  struck  out  or  got  rid  of  in  that  way.  But  that  is  not 
so  here ;  there  is  no  case  of  that  kind.  The  decree  which  I  have 
read  stands  unimpeached  in  the  slightest  degree.  It  stands  that 
inquiry  is  to  be  made  as  to  the  title,  and  the  inquiry  is  to  be 
made  according  to  those  conditions  as  they  stand.  Further,  I 
think  it  might  happen  that,  there  haviug  been  a  decree  of  that 
kind,  whilst  investigating  the  title  the  parties  might  discover  for 
the  first  time  that  there  was  really  a  substantial  objection  to 
specific  performance ;  and  it  certainly  would  be  very  reasonable 
in  such  a  case  that  it  should  be  said.  The  Court  will  give  a  re- 
hearing and  see  whether  it  does  go  to  specific  performance  or  not. 
Such  a  case  might  arise,>nd  if  the  Court  did  grant  a  rehearing 
the  Court  would  take  evidence  upon  it.  But  then  again  that 
would  go  to  the  title. 

That  disposes  as  it  seems  to  me  of  some  of  the  points.    I  do 
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not  think  we  can  inquire  here  whether  the  condition  in  this  case  H.  L.  (E.) 

relied  upon  was  reasonable  or  unreasonable.     I  own  for  myself  I  I88I 

could  not  understand  the  grounds  on  which  it  was  said  that  it  lawrie 

was  not  reasonable.    If  I  had  thought  that  it  was  necessary  to  ^^^^ 

decide  that  question,  I  should  have  thought  it  was  my  duty  to   

^  '  °  •'  Lord  Blackburn. 

understand  the  grounds  before  I  said  whether  I  agreed  with  them   

or  not,  but  as  I  think  the  point  does  not  arise  it  is  not  necessary 
to  do  so. 

It  has  been  further  said  that  inasmuch  as  there  was  a  breach  of 
covenant  here — as  evidently  there  was — and  the  breach  of  cove- 
nant was  such  that  the  day  after  the  contract  was  thoroughly 
completed  there  might  be  a  contention,  perhaps  a  well-founded 
contention,  raised  that  the  breach  of  the  covenant  was  a  continuing 
one,  and  that  the  purchaser  could  not  possibly  hinder  it,  that 
would  make  the  title  so  infirm  that  the  purchaser  could,  not  be 
forced  to  take  it.  Although  the  title  would  be  good  up  to  the 
completion  of  the  contract,  yet  as  it  was  obvious  that  the  day 
afterwards  there  would  be  an  infirmity  which  might  interfere  with 
it,  it  was  said  that  that  was  so  infirm  and  invalid  a  title  that  the 
Court  of  Chancery  should  upon  equitable  grounds  refuse  specific 
performance  to  order  the  purchaser  to  take  such  a  title.  If  that 
point  were  properly  raised  it  would  be  plausible  enough.  But 
then  you  would  require  to  shew  that  the  facts  were  so — and,  if 
the  fact  was,  as  I  observe  in  the  abstract  of  title  it  is  asserted 
to  be,  that  the  lessor's  solicitors  were  so  far  from  going  to 
take  advantage  of  that  forfeiture  that  they  had  been  all  along 
encouraging  the  sale  and  were  in  fact  parties  to  the  sale,  and 
saying  that  they  would  make  the  thing  all  right  if  there  was 
anything  wrong  about  it,  I  can  hardly  think  that  the  Court  would 
refuse  specific  performance  upon  that  ground.  I  do  not  therefore 
consider  it  necessary  to  decide  upon  the  question,  which  is  perhaps 
a  question  of  some  doubt  and  difficulty,  whether,  when  the  lessor 
had  waived  the  breach  of  covenant  which  is  here  complained  ol^, 
and  when  that  breach  of  covenant  in  allowing  others  to  occupy  a 
stable  for  purposes  not  connected  with  the  public-house  was  com- 
mitted by  granting  a  lease  for  a  year,  and  consequently  until  the 
year  ended  neither  the  vendor  nor  the  purchaser  if  he  took  the 
lease  could  possibly  hinder  the  sub-lessee,  without  his  consent, 
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H.  L.  (E.)    from  continuing  to  occupy  it  in  that  way — I  say  I  do  not  inquire 
1881      whether  the  waiver  of  that  breach  by  accepting  rent  on  the  part 
LArmiE  lessor  would  or  would  not  prevent  him  from  complain- 

ing  of  the  breach  of  covenant  afterwards,  and  enforcing  the  for- 
feiture  for  the  breach  of  covenant  which  was  only  committed 
because  the  lease  for  a  year  existed  and  could  not  be  revoked. 
It  would  be  very  wrong  and  unhandsome  indeed  in  a  lessor  to  do 
that,  or  to  try  to  do  it,  and  I  doubt  very  nxuch  whether  he  could 
do  it. 

But  there  is  no  doubt  a  distinction  between  the  case  of  Walrond 
V.  Eawhins  (1)  and  the  present  case,  owing  to  the  form  of  the 
covenant  there,  as  was  pointed  out  by  Bramwell  L.J.  It  may  be 
that  the  lessor  if  so  inclined  might  forfeit  this  lease  immediately 
afterwards,  but  then  I  think  that  point  ought  to  have  been  brought 
forward  either  before  the  decree  was  made  for  the  specific  perform- 
ance, or  if  as  is  suggested  it  was  discovered  for  the  first  time  after- 
wards, by  getting  a  rehearing,  and  then  I  think  evidence  would 
be  taken  on  all  sides  to  see  whether  that  was  a  sort  of  objection 
which  ought  to  prevail.  Therefore  I  think  it  is  unnecessary  to- 
decide  that  question,  and  I  prefer  instead  of  deciding  it  to  say 
that  I  do  not  think  the  question  arises,  and  therefore  I  will  not 
inquire  into  it. 

Now  comes  the  title,  upon  which  I  quite  agree  that  questions 
do  arise.  There  was  to  be  a  title  made,  and  there  was  a  contract 
stipulating  that  the  title  was  to  be  made  in  a  particular  way.  It 
is  enough  if  the  title  be  made  according  to  the  stipulations  in  the 
contract.  That  brings  us  to  the  question  whether  there  is  any 
defect  in  the  title  as  made  here.  The  contract  is  that  "  the  last 
receipt  for  rent  paid  shall  be  taken  as  conclusive  evidence  of  the 
due  and  satisfactory  performance  of  the  lessee's  covenants  con- 
tained in  the  lease  by  which  the  premises  are  held  or  the  waiver 
of  any  breaches  of  the  same  covenants  up  to  the  time  of  the  com- 
pletion of  the  purchase  whether  the  lessor  shall  be  cognisant  of 
such  breaches  (if  any)  or  not."  Now  whether  or  not  that  is  a  hard 
condition — in  some  respects  certainly  it  may  be  a  hard  condition 
— it  seems  to  me  that  there  is  nothing  whatever  to  say  that  it 
is  not  a  valid  condition,  or  to  raise  any  doubt  about  what  its- 
(1)  Law  Kep.  10  C.  P.  342. 
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meaning  is.  If  tlie  lessor  has  accepted  rent  after  there  have  been  H.  L.  (E.) 
breaches  of  covenant,  he  knowing  of  them,  that  would  be  a  waiver  issi 
and  would  make  the  title  good,  notwithstanding  the  previous  Lawrie 
breaches.    There  is  no  need  of  a  stipulation  for  that.    But  what  ^ees. 
the  parties  stipulate,  to  save  trouble  and  expense,  is  this :  We  the  ^^^^r 
vendors  stipulate,  and  we  th©  purchasers  are  content  to  take  it,  — " 
that  the  last  receipt  for  rent  shall  without  proof  that  there  was 
any  such  express  knowledge  on  the  part  of  the  lessor  be  taken  as 
an  absolute  waiver  of  the  breaches :  and,  further  not  merely  that 
it  shall  be  a  waiver  of  breaches  up  to  the  time  when  the  rent  is 
received  but  that  it  shall  be  taken  between  us  as  conclusive  evi- 
dence of  what  it  certainly  affords  great  probability  of,  namely  that 
breaches  if  there  are  any  of  a  similar  sort  are  to  be  considered  as 
waived  up  to  the  time  when  the  purchase  is  completed.    A  party 
might  refuse  to  enter  into  such  a  contract  if  he  pleased,  but  if  he 
has  chosen  to  enter  into  it  that  while  it  stands  affects  his  title. 

Now  coming  to  the  objections  to  the  title,  for  the  reasons  I 
have  stated  I  do  not  think  that  the  question,  as  to  possible 
subsequent  breaches  after  the  contract  was  completed  and  the 
lease  assigned  over,  now  arises  before  this  House.  With  regard 
to  the  other  question  as  to  whether  or  no  there  was  a  good  title 
made  with  that  condition  up  to  the  time  when  the  contract  was 
completed,  I  think  it  is  plain  that  there  was.  If  the  contract  was 
to  be  understood  and  construed  as  in  some  of  the  cases  which  have 
been  cited  fortius  contra  proferentem,  it  would  be  another  affair. 
That  would  shew  that  it  did  not  apply,  but  in  this  case  it  plainly 
does  apply. 

Upon  the  remaining  two  points  I  completely  agree  with  what 
has  been  said  by  the  noble  and  learned  Lord  now  on  the  wool- 
sack. First  as  to  the  order  which  was  made  by  the  Lords 
Justices  under  the  Act  of  Parliament  which  enabled  the  Lord 
Chancellor  (which  term  by  the  interpretation  clause  is  made 
to  include  the  Lords  Justices)  "from  time  to  time"  to  make 
orders  affecting  Sir  Henry  Meux's  estate ;  the  argument — indeed 
I  hardly  know  whether  I  should  call  it  an  argument — the  point 
raised  was  that  as  the  Act  of  Parliament  said  that  the  Lord  Chan- 
cellor might  do  it  "  from  time  to  time  "  he  must  do  it  by  a  fresh 
and  separate  instrument  every  time  he  did  it.    I  cannot  agree  in 
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;H.  L.  (E.)  that  at  all.    I  think  that  the  order  under  the  Act  was  intended 
1881  to  be  just  such  an  order  as  the  Lords  Justices,  giving  a  sensible 
Laweie  interpretation  to  it,  have  made ;  and  I  think  that  if  they  had  made 
Leijs  ^  mistake,  which  in  my  opinion  they  have  not,  and  had  gone  a 
  little  further  in  making:  the  order  than  they  have  done,  still  by 

Lord^Blackbum.  ^  .  ^ 

' —  the  6th  section,  inasmuch  as  that  order  was  made  for  the  purposes 
of  carrying  out  the  Act,  a  lease  granted  under  it  is  to  be  perfectly 
good,  just  as  if  Sir  Henry  Meux  had  executed  it  himself.  I  cannot 
think  there  is  the  least  ground  for  that  objection,  and  I  shall  not 
add  anything  more  upon  it. 

The  next  objection  was  this.  The  attesting  clause  of  this  deed 
runs  thus,  "  In  witness  whereof  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals."  It  was  said.  That  deed, 
which  is  a  perfectly  good  deed  upon  the  face  of  it  and  all  right,  is 
not  to  be  taken  as  duly  executed  because  Lord  Ernest  Bruce  and 
Lord  Maiden  have  each  put  one  seal  opposite  his  name,  so  that 
there  are  two  seals  affixed  by  them  and  affixed  by  them  separately, 
whereas  it  is  asserted  that  there  ought  to  be  one  seal  affixed  as 
Sir  Henry  Meux's.  I  can  only  say  that  that  is  treating  the  instru- 
ment as  if  magis  pereat  quam  valeat.  I  quite  agree  with  what 
James  L.J.  says  as  to  this  (1).  If  Sir  Henry  Meux's  seal  were 
applied  by  one  of  his  committees  at  one  time,  the  other  committee 
who  had  not  been  present  at  that  moment  might  come  and  apply 
his  seal  at  another  time ;  then  if  it  was  delivered  as  he  says  that 
would  be  a  delivery  of  the  deed  for  Sir  Henry  Meux  and  would 
be  perfectly  good.  Why  that  should  not  be  I  have  heard  no 
authority  to  shew.  The  one  authority  relied  upon  was  the  case  in 
Moore's  Keports  (2),  which,  for  the  reasons  which  have  been  pointed 
out,  does  not  seem  to  me  to  apply.  Therefore  I  cannot  but  agree 
completely  with  the  unanimous  judgment  of  the  Court  of  Appeal 
(although  it  is  against  the  opinion  of  a  very  learned  Judge, 
Hall  Y.C.)  that  there  is  nothing  in  that  objection. 

I  think  that  that  disposes  of  the  whole  of  the  objections  to  the 
title  ;  and  as  to  the  form  of  the  order  I  will  only  say  this.  I  have 
no  doubt  whatever  that  if  the  order  has  the  effect  suggested  of 
saying  that  the  money  is  to  be  paid  now  and  credit  given  and  at 
some  future  period  there  will  be  a  deed  executed,  the  order  is 
(1)  14  Ch.  D.  256.  (2)  PL  191. 
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wrong.    But  looking  at  the  order  and  construing  it  my  own  g  ^  (E) 
impression  is  that  it  means  nothing  of  the  sort.   I  should  construe  jggj^ 
the  order  without  hesitation  as  meaning  this,  that  the  deed  having  i^^^j^ 
been  prepared  the  deed  and  the  money  are  to  be  exchanged  as  v. 

contemporaneous  acts.    If  so  it  is  perfectly  right.    But  I  am  very   ' 

unwilling  indeed  to  have  anything  done  that  should  affect  the  Lord  Blackburn. 

forms  of  orders  drawn  up  by  the  Chancery  registrars,  because  that 

is  a  matter  which  the  registrars  and  judges  of  the  Court  of  Equity 

have  so  much  more  kuowledge  of  than  I.    Therefore  although  I 

quite  believe  that  this  form  of  order  is  right  I  fully  agree  that  it 

would  be  prudent  and  wise  in  affirming  the  judgment  of  the  Court 

of  Appeal  to  add  that  this  shall  be  without  prejudice  to  the 

appellant  applying  to  the  Court  to  set  the  order  right  if  it  is 

supposed  to  be  wrong.    Subject  to  that,  which  ought  to  make  no 

difference  whatever  as  to  the  costs,  I  think  the  judgment  below 

should  be  affirmed  with  costs. 

Lord  Watson  : — 

My  Lords,  I  also  am  of  opinion  that  the  judgment  of  the  Lords 
Justices  ought  to  be  affirmed. 

As  to  two  of  the  objections  which  have  been  taken  by  the 
appellant  to  the  title  offered  on  the  part  of  the  respondent, 
namely  those  founded  on  the  alleged  defect  of  power  in  the  Lords 
Justices  to  make  the  order  of  the  26th  of  April  1867  and  the 
alleged  defects  in  the  execution  of  the  lease  in  December  1868,  I 
have  nothing  to  add  to  what  has  been  said  by  your  Lordships. 
The  objections  in  themselves  appear  to  me  to  be  of  a  very  slender 
and  unsubstantial  character,  and  they  have  I  think  been  very 
fully  disposed  of  in  the  observations  of  my  noble  and  learned 
friend  on  the  woolsack. 

The  remaining  objection  urged  on  the  part  of  the  appellant 
appeared  to  me  to  be  much  more  worthy  of  attention,  but  in  con- 
sidering it,  it  is  right  to  keep  in  view  the  position  in  which  the 
parties  stood  in  this  litigation  at  the  time  when  the  reference  was 
made  for  inquiry  into  the  state  of  the  title.  It  had  then  been 
judicially  found  as  between  them  that  the  appellant  was  bound 
specifically  to  perform  his  contract  according  to  its  terms  and 
conditions.    I  am  certainly  not  prepared  to  say,  that  even  after 
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1881 
Laweie 

V. 

Lees. 
Lord  Watson. 


such  a  decree  for  specific  performance  has  been  pronounced,  if 
upon  inquiry  it  shall  appear  that  circumstances  unknown  before 
bear  either  upon  the  construction  of  the  contract  or  upon  the 
equity  of  the  contract,  the  Court  may  not  have  power  to  give  a 
remedy  either  by  re-considering  its  judgment  as  to  specific  per- 
formance, or  by  putting  a  construction  upon  the  contract,  where 
its  terms  are  ambiguous,  favourable  to  the  purchaser,  who  has 
naturally  and  necessarily  been  in  ignorance  of  the  facts  so  ascer- 
tained upon  inquiry.  But  no  question  of  that  kind  appears  to  me 
to  arise  in  this  case.  As  I  read  them  the  terms  and  conditions  of 
this  contract  of  sale  are  perfectly  clear  and  free  from  all  ambi- 
guity. It  appears  to  me  that  those  terms  were  carefully  framed 
for  the  purpose  which  they  were  calculated  to  carry  out,  of  laying 
upon  the  purchaser  the  very  risks  of  which  he  now  complains ; 
and  in  addition  I  can  see  nothing  in  the  circumstances  of  the 
case  which  would  render  it  either  unreasonable  or  inequitable  to 
hold  that  the  appellant  must  fulfil  his  bargain  according  to  its 
terms.    I  therefore  agree  with  your  Lordships. 

In  regard  to  the  form  of  the  judgment  which  was  pronounced  in 
the  Court  below,  I  have  only  to  say  that  I  should  be  very  slow  to 
put  upon  the  terms  of  that  order  the  construction  which  the 
appellant  seeks  to  put  upon  it  as  against  himself;  but  not  being 
conversant  with  the  technical  forms  of  order  in  the  Court  below 
I  think  the  safer  course  for  this  House  in  dealing  with  it,  is  to 
follow  the  course  which  your  Lordships  have  proposed. 

Order  of  the  Court  helow  affirmed;  and  appeal  dis-^ 
missed  with  costs,  without  prejudice  to  any  ap^ 
plication  which  the  Appellant  may  make  to  the 
Court  helow  to  vary  its  order  hy  stating  that  the 
execution  of  the  assignment  and  the  payment  of 
the  moneys  therein  mentioned  are  to  he  contem- 
poraneous.  Cause  remitted  to  the  Chancery 
Division, 

Lords  Journals  29th  Kov.  1881. 


Solicitors  for  appellant :  Yorlce  &  Wharton. 

Solicitors  for  respondent :  Eunters,  Gwathin,  &  Eaynes, 
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SIR  GEORGE  ELLIOT  Bart,  and  JOHN  ) 

JOHNASSOK  I  Appellants;  h.l.(E.) 

1881 

AND  ^— v-^ 

Dec.  5. 

LORD  ROKEBY  Respondent.  — 


■Winning. 

By  a  deed  of  grant  and  license  the  licensee  was  empowered  to  win  and 
work  all  and  every  or  any  of  the  coal  mines  seam  and  seams  of  coal  under 
certain  lands,  and  to  reimburse  himself  all  expenses  incurred  in  the  winning 
out  of  the  profits  from  the  sale  of  the  coal ;  and  it  was  provided  that  after 
payment  to  the  licensee  of  all  expenses  in  winning  the  said  colliery  coal 
mines  or  coal  mine  seams  or  seam  of  coal,  he  should  pay  the  grantor  such 
royalty  for  the  coals  yearly  wrought  out  of  the  said  coal  mines  seam  or 
seams  as  should  from  time  to  time  be  awarded  by  two  arbitrators  once  in 
every  five  years  whilst  the  said  coal  mines  seam  or  seams  of  coal  should 
continue  to  be  wrought. 

More  than  one  seam  of  coal  lay  under  the  lands.  The  licensee  after  winning 
one  seam  went  on  to  win  another : — 

Held  (reversing  the  decision  of  the  Court  of  Appeal  upon  this  point), 
that  the  whole  colliery  was  not  won  when  the  first  seam  was  won,  but  that 
the  deed  was  to  be  read  separatim  as  to  the  winning  of  each  seam,  and  that 
the  licensee  was  entitled  to  reimburse  himself  the  expenses  of  winning  the 
second  seam  before  any  royalty  was  payable  as  to  that  seam. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1). 

The  question  now  decided  by  this  House  turned  entirely  on  the 
construction  of  the  deed  of  March  7,  1775,  the  material  parts  of 
which  are  set  out  in  the  report  of  the  case  before  Fry  J.  (2). 

For  the  present  report  the  statement  in  the  head-note  is  suflS- 
cient. 


Benjamin  Q.C.  and  Bavey  Q.C.  {Williamson  with  them)  for  the 
appellants  began  by  admitting  that  the  definition  of  *'  winning  " 
adopted  by  the  Court  of  Appeal  (3)  was  as  satisfactory  a  definition 
as  could  be  given,  and  abandoned  without  argument  every  one  of 
the  points  raised  by  the  appeal  except  the  one  upon  the  construc- 
tion of  the  deed  which  is  stated  in  the  headnote.  Their  argu- 
ments upon  this  point  sufficiently  appear  from  the  judgments. 

,  (1)  13  Ch.  D.  277.  (2)  9  Ch.  D.  085. 

(3)  13  Ch.  1).  at  p.  270. 


44 


HOUSE  OF  LOEDS 


[VOL.  VII. 


H.  L.  (E.)       Cookson  Q.C.  and  H.  A.  Giffarcl  for  the  respondent  contended 
1881       that  the  decision  of  the  Court  of  Appeal  was  right. 

Sir  George  ^  ^       t  t 

Elliot        Bavey  Q.C.  replied. 

V. 

LOED  KOKEBY. 

~"      Eael  Caikns  - 

My  Lords,  the  only  point  presented  for  your  Lordships'  con- 
sideration is  a  very  short  one.  It  depends  on  the  construction  of 
the  deed  of  the  7th  of  March  1775.  That  deed  provided  that  the 
persons  who  might  work  a  colliery  called  the  Barnston  Colliery 
should  be  allowed  the  expenses  of  winning  the  coal,  should  be  entitled 
to  recoup  themselves  those  expenses  out  of  the  proceeds  of  the  sale 
of  the  coal,  and  that  when  they  were  recouped  the  expenses  there 
should  then  commence  an  arbitration  to  settle  from  time  to  time 
the  royalties  to  be  paid  for  the  coal  after  the  expenses  had  been 
so  recouped.  Upon  that  the  question  arises  in  this  way.  There 
were  at  least  two  seams  of  coal  which  had  been  worked  in  the 
colliery ;  was  the  winning  of  the  first  of  those  seams  the  stage  up 
to  which  the  expenses  were  to  be  recouped,  and  was  there  then  to 
be  no  further  recouping  of  expenses  when  the  persons  working 
the  colliery  went  on  to  the  second  seam  and  won  it  ?  Or  was  the 
working  to  be  looked  at  from  time  to  time  as  each  seam  was 
worked,  and  was  there  to  be  a  recouping  of  the  expenses  of  working 
each  seam  as  each  seam  w^as  worked  from  time  to  time? 

That  is  a  very  simple  question,  and  but  for  the  fact  that  both 
the  Courts  from  which  this  appeal  comes  have  adopted  a  different 
construction  of  the  deed,  I  should  myself  have  said  that  the 
construction  of  the  deed  appeared  to  me  to  be  very  plain.  And  I 
cannot  help  thinking  that  if  the  case  had  not  been  obscured  before 
both  the  Courts  below — the  Court  of  Fry  J.  and  the  Court  of 
Appeal — by  larger  issues  being  contended  for  on  both  sides,  and 
if  the  narrow  point  which  now  has  been  presented  to  your  Lord- 
ships had  been  presented  to  those  Courts,  those  Courts  might 
upon  that  narrow  point,  presented  to  them  in  that  form,  have 
come  to  a  different  conclusion.  At  all  events  I  am  bound  to  say 
that  in  my  opinion  the  construction  of  the  deed  is  reasonably 
clear.  I  think  the  deed  is  capable  of  being  read,  and  ought  on 
all  just  principles  of  construction  to  be  read,  separatim.  It  gives 
permission  to  work  all  or  any  of  the  seams  of  coal  in  the  colliery 
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in  question,  and  it  appears  to  me  that  as  each  seam  is  worked    H.  L.  (E.) 
there  is  to  be,  or  there  may  be,  a  separate  reckoning  with  regard  1881 
to  the  expenses  of  winning  that  seam,  and  the  person  working  g^j^  george 
may  recoup  himself  those  expenses  before  the  time  arrives  when  Elliot 
he  is  to  be  made  acountable  for  the  royalties  on  the  sale  of  coal  LoedEokebt. 

got  from  that  seam.  Earl  Cairns. 

Various  suggestions  have  been  made  to  your  Lordships  as  to 
the  inconvenience  of  that  process.  I  do  not  see  any  incon- 
venience. If  the  deed  had  provided  in  words  which  could  not 
have  admitted  of  an  argument  (and  it  might  very  well  have 
done  so) — you  the  occupier  may  work  any  seam  of  coal  on  this 
property  you  like,  and  when  you  work  a  seam  you  shall  first  be 
entitled  to  recoup  yourself  the  expenses  of  winning  that  seam, 
and  then  there  shall  be  an  arbitration  to  fix  the  royalty  payable 
by  you  in  respect  of  the  coal  subsequently  got  from  thai  seam — 
if  I  say  the  deed  had  provided  that  and  in  those  terms,  there 
might  have  been  perhaps  a  complication  but  not  anything  ex- 
travagant, unnatural,  or  even  inconvenient  in  that  arrangement-. 
However  it  appears  to  me  that  that  is  the  reasonable  construction 
of  the  deed  and  the  construction  which  must  prevail. 

That  will  lead  to  an  alteration  in  the  decree,  and  the  form  of 
the  alteration  I  do  not  understand  to  have  been  gravely  disputed 
between  the  parties.  I  will  mention  it  presently.  But  that  will 
raise  a  further  question  which  I  am  afraid  is  the  principal  question 
in  the  case  at  present,  the  question  of  costs.  Now  when  this 
case  came  before  the  Court  of  Appeal  it  appears  to  me  that  the 
present  appellants  were  entitled  to  have  had  from  the  Court  of 
Appeal  the  alteration  in  the  decree  which  I  am  about  to  propose, 
and  if  they  had  asked  for  that  alteration  and  had  not  asked  for  a 
much  wider  and  greater  alteration,  I  think  they  might  fairly 
have  contended  before  the  Court  of  Appeal  that  they  not  only 
should  have  that  alteration  made  but  should  have  awarded  to 
them  the  costs  of  the  appeal.  As  it  was  the  Court  of  Appeal 
made  what  they  seem  to  have  considered  to  be  an  alteration  only 
of  form,  changing  the  interest  from  4  to  5  per  cent.,  and  ordered 
the  present  appellants  to  pay  the  costs  of  the  appeal.  In  my 
opinion  your  Lordships  should  substitute  tlie  altered  decree  which 
I  am  about  to  suggest,  and  inasmuch  as  that  fiills  far  short  of  the 
contest  of  the  appellants  before  the  Court  of  Appeal,  I  think 
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H.  L.  (E.)  your  Lordships  will  meet  the  justice  of  the  ease  by  simply  re- 
1881      versing  that  part  of  the  judgment  of  the  Court  of  Appeal  which 

SiE^^RGE  ordered  the  present  appellants  to  pay  the  costs  of  that  appeal. 

Elliot  ^]iq^i  will  leave  each  party  to  pay  their  own  costs  of  the  appeal 
LoED  KoKEBY.  in  thc  Court  of  Appeal. 

Earl  Cairns.  I  think  the  same  principle  ought  to  govern  the  question  of  the 
costs  before  your  Lordships.  If  the  present  appellants  had  come 
here  merely  contending  for  the  point  on  which  they  have  suc- 
ceeded they  might  have  had  a  fair  case  to  ask  your  Lordships  to 
indemnify  them  for  the  costs  of  the  appeal.  But  they  certainly 
came  here  and  launched  their  appeal  (I  do  not  speak  of  the  more 
prudent  course  taken  by  their  counsel  at  the  Bar,  but  of  the 
course  taken  by  their  petition  of  appeal  and  by  their  case)  asking 
for  a  much  wider  measure  of  relief  than  it  appears  to  me  they 
are  entitled  to.  I  think  therefore  your  Lordships  will  do  well  with 
regard  to  the  appeal  before  this  House  in  not  providing  [for  the 
costs  of  either  party  but  leaving  each  party  to  bear  their  own 
costs. 

If  your  Lordships  take  that  view  of  the  case  you  will  make 
these  alterations  in  the  decree.  [His  Lordship  then  read  the 
alterations,  the  substance  of  which  is  stated  at  the  end  of  this 
report.]  Those  are  the  alterations  which  I  read  to  the  counsel  in 
the  course  of  the  discussion  and  which  will  meet  the  object  I  have 
in  view,  and  I  propose  therefore  that  the  decree  should  be  varied 
in  the  respect  I  have  mentioned  and  that  no  order  should  be 
made  as  to  costs. 

LoKD  Blackbukn  : — 

My  Lords,  I  entirely  agree  on  both  the  points  that  have  just 
been  mentioned.  When  Fry  J.  decided  the  case  in  the  first 
instance  and  made  his  decree  he  decided  a  great  many  things  in 
favour  of  the  now  respondent  and  against  the  appellants.  One 
of  those,  namely  the  construction  of  the  deed,  was  one  in  which 
I  do  not  agree.  Then  upon  the  appeal  to  the  Court  of  Appeal 
there  were  a  number  of  things  appealed  by  the  present  appellants, 
upon  all  of  which — except  this  one  and  the  question  as  to  the 
rate  of  interest — they  were  held  to  be  wrong ;  upon  this  one  which 
was  not  brought  out  very  clearly,  according  to  the  view  which 
ought  as  I  think  to  have  been  taken  on  the  construction  of  the 
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deed,  they  were  right.  Then  came  the  appeal  to  this  House.  The    H.  L.  (E.) 
petition  of  appeal,  the  notice  of  appeal,  the  cases  and  everything  I88I 
shewed  that  the  appellants  were  seeking  not  only  to  set  right  this  George 
one  point  on  the  construction  of  the  deed  upon  which  I  think  that  ^^^^^'^ 
the  Courts  below  had  gone  wrong,  but  they  wanted  also  as  they  LoedRokeby. 
said  to  set  right  but  in  reality  to  set  wrong  a  number  of  things  of  Lord  Biackburo. 
^  great  deal  more  importance.    .The  respondent  Lord  Kokeby 
if  he  were  advised  to  give  up  this  one  question  (which  may  or 
may  not  be  of  importance)  of  the  construction  of  the  deed  could 
not  give  it  up  upon  such  an  appeal  as  that,  and  accordingly  he  was 
obliged  to  come  here  to  defend  the  rest  which  were  very  important 
io  him  and  which  were  all  right — so  right  that  the  learned  counsel 
for  the  appellants  when  they  came  to  the  argument,  but  not  until 
they  reached  this  Bar,  admitted  that  they  could  not  argue  them. 

Upon  that  view  of  the  matter  I  most  completely  agree  that 
there  being  a  success  to  the  appellants  on  one  point  of  their 
appeal,  it  is  not  reasonable  that  they  should  pay  costs  to  the  other 
side.  But  there  being  so  very  much  upon  which  they  have  forced 
the  respondent  to  come  here  for  no  purpose,  I  think  the  respon- 
dent on  the  other  hand  should  not  be  obliged  to  pay  costs  either. 
Consequently  as  Lord  Campbell  used  frequently  to  say  in  the 
Court  of  Queen's  Bench  in  such  cases,  "the  costs  are  to  the 
victor,  but  where  there  is  no  victor  there  can  be  no  costs."  I 
think  that  would  be  the  right  principle  here. 

As  to  the  question  of  the  construction  of  the  deed  itself  I  think 
it  turns  after  all  upon  a  very  few  words.  We  have  to  see  what  is 
the  meaning  of  the  particular  instrument.  The  words  are  that 
John  Tempest,  whom  Sir  G-eorge  Elliot  represents,  may  "by 
such  ways  and  means  as  he  or  they  shall  think  fit  win  and  work 
a,ll  and  every  or  any  of  the  coal  mines  seam  and  seams  of  coal " 
and  so  on.  Now  taking  that  by  itself  without  anything  else  it 
seems  plain  that  that  would  give  power  to  win  and  work  ani/  of 
the  coal  mines  seams  and  so  forth,  p,nd  consequently  that  he  might 
from  time  to  time  by  such  means  as  he  pleased  win  and  work  any 
of  the  seams.  It  is  argued  that  what  follows  afterwards  shews 
that  it  would  have  been  reasonable  and  prudent  to  say  that  he 
must  win  the  coal  mine  as  an  entirety,  although  when  he  has  won 
the  mine  as  an  entirety  he  may  work  any  of  the  seams  at  his 
pleasure  and  when  he  like?,    I  do  not  say  whether  that  would 
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H.  L.  (E.)    have  been  a  better  contract  to  have  made  or  not,  but  I  do  say  that, 
1881      whether  it  would  have  been  wise  for  the  parties  to  make  that  con- 
SiR  Geokge  tract  or  not,  I  cannot  looking  at  this  contract  see  by  any  words 
"^^^^^^     that  they  did  so.    The  first  words  which  I  have  read  shew  that 
LoedEokeby.  the  working  is  distributive  as  to  any  seam  and  the  winning  is 
Lord  Blackburn,  there  made  also  distributive  as  to  any  seam.    I  am  unable  to  find 
anything  in  what  follows  or  in  what  was  urged  in  the  argument 
either  in  the  Courts  below  or  in  this  House  to  lead  me  to  the  con- 
clusion that  they  did  make  such  a  contract,  and  therefore  I  think 
the  Courts  below  fell  into  an  error  in  that  construction  and  that  it 
should  be  put  right.    I  quite  agree  that  the  alterations  in  the 
decree  which  have  been  proposed  to  your  Lordships  effectually 
accomplish  that  purpose. 

Lord  Watson  concurred  and  for  the  same  reason s. 

Order  appealed  from  reversed  as  to  that  part  which 
directed  the  appellants  to  pay  the  respondent  his 
costs  in  the  Court  of  Appeal ;  decree  of  Fry  J. 
further  altered  hy  omitting  the  declaration  that 
the  "  coal  mines  seam  and  seams  of  coal "  were 
won  on  the  15th  July  1864,  and  hy  inserting  a 
declaration  that  according  to  the  true  construc- 
tion of  the  deed  of  1th  March  1775  the  Maudlin 
or  upper  seam  was  won  on  the  15th  July 
1864  and  that  the  Low  Main  heing  the  next 
seam  was  won  on  the  Slst  July  1865  ;  and  that 
the  costs  charges  damages  and  expenses  which 
the  defendants  had  home  in  and  ahout  the 
winning  of  the  Low  Main  seam  should  include 
certain  items  ;  and  hy  mahing  other  alterations 
in  the  decree  rendered  necessary  hy  the  decision 
of  the  Souse;  cause  remitted  to  the  Chancery 
Division, 

Lords  Journals^  5th  Dec.  1881. 

Solicitors  for  appellants :  Williamsonj  Hill,  &  Co.,  for  B,  P,  <&  H, 
Philipson  &  Cooper,  Neivcastle. 

Solicitors  for  respondent :  Frere,  Forster,  <&  Frere, 
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Appellant ; 


H.  L.  (So.) 


AND 


1881 


HENDERSON 


Respondent. 


Dec.  1. 


Cause  originating  in  Sheriff's  CoUrt — Competency  of  Appeal  under  sect.  40, 
6  Qeo,  4,  c.  120 — Findings  of  Fact — Issue  raised  in  the  Pleadings — Ship 
— Acceptance  of  Abandonment — Matter  of  Law  or  Fact. 

The  40tli  section  of  6  Geo.  4,  c.  120,  provides :  "  When  in  causes  com- 
menced in  any  of  the  courts  of  the  sheriffs,  or  of  the  magistrates  of  burghs, 
or  other  inferior  courts,  matter  of  fact  shall  be  disputed,  and  a  proof  shall  be 
allowed  and  taken  according  to  the  present  practice,  the  Court  of  Session 
shall,  in  reviewing  the  judgment  proceeding  on  such,  proof,  distinctly  specify 
in  their  interlocutor  the  several  facts  material  to  the  case  which  they  find  to 
be  established  by  the  proof,  and  express  how  far  their  judgment  proceeds  on 
the  matters  of  fact  so  found,  or  on  matter  of  law,  and  the  several  points  of 
law  which  they  mean  to  decide ;  and  the  judgment  on  the  cause  thus  pro- 
nounced shall  be  subject  to  appeal  to  the  House  of  Lords,  in  so  far  only  as 
the  same  depends  on  or  is  affected  by  matter  of  law." 

A.  raised  an  action  in  the  Sheriff's  Court  against  B.  for  £50,  the  sum  pay- 
able by  him  as  underwriter  on  a  policy  of  insurance  on  A.'s  vessel  the 
Krishna.  On  the  23rd  of  May  the  vessel  was  driven  on  a  sandy  beach  on 
the  West  Coast  of  India,  during  a  violent  storm.  Soon  afterwards  the  usual 
monsoon  commenced  and  lasted  till  October.  On  the  7th  of  June  A.,  on 
hearing  from  the  master  that  it  was  impossible  to  save  the  ship,  gave  notice 

,  ■  of  abandonment  to  the  underwriters  ;  which  they  refused  to  accept.  On  the 
1st  of  October  A.  raised  this  action  averring  that  the  vessel  had  become  a 
wreck,  and  in  his  amended  pleadings  he  set  out  that  the  underwriters  had 
taken  possession  of  the  vessel  on  the  15th  of  October  and  had  floated  her  on 
the  16th  of  November,  and  taken  her  to  Bombay  and  had  docked  her  and 

'f  .executed  certain  repairs,  and  that  thus  the  underwriters  had  accepted  the 
abandonment. 

The  underwriters  alleged  that  they  only  took  possession  of  the  vessel  as 
-salvors,  that  no  repairs  were  done  except  for  the  safety  of  the  ship,  and  that 
A.  was  informed  of  all  they  were  doing,  and  to  the  last  it  was  intimated  to 
A.  that  the  vessel  was  lying  at  Bombay  at  his  risk. 

The  Court  of  Session  found,  inter  alia,  "  that  the  underwriters  did  not 
accept  the  abandonment:  that  there  was  on  the  7th  of  June  and  continued 
thereafter  to  be  a  reasonable  prospect  of  the  ship  being  got  off  the  sandy 
shore  on  which  she  lay  without  greater  expense  than  a  prudent  uninsured 
owner  would  reasonably  incur,"  therefore  that  there  was  not  at  that  date 
a  constructive  total  loss  of  the  ship. 

A.  contended  on  the  question  of  the  competency  of  his  appeal  (1)  that  the 
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finding  that  the  underwriters  did  not  accept  the  abandonment,  was  a 
matter  of  mixed  law  and  fact ;  (2),  that  the  findings  of  fact  were  incomplete, 
and  ought  to  be  rectified  on  remit : — 

Eeld^  applying  the  rule  of  Machay  v.  Dick  (6  App.  Cas.  251)  that  the 
Court  had  decided  the  issue  submitted  to  them,  an  issue  of  fact  and  not 
of  law ;  namely,  that  the  underwriters  did  not  accept  the  abandonment, 
and  accordingly  their  finding  was  not  open  to  impeachment  under  sect.  40 
of  6  Geo.  4,  c.  120 ;  and  (2),  that  looking  at  the  controversy  raised  by  the 
record,  the  findings  in  fact  were  Eeasonably  complete. 

Per  Lord  Penzance  : — The  question  whether  the  underwriters  accept  the 
abandonment  or  not  is  a  question  of  fact ;  but  the  circumstances  of  the  case 
may  be  such,  that  a  jury  may  be  told  as  a  matter  of  law,  that  if  they 
think  the  underwriters  have  done  certain  acts  which  are  consistent  only  with 
their  having  accepted  the  abandonment,  then  they  ought  to  find  that  the 
abandonment  has  been  accepted. 

Eemarks,  whether  in  Scotland  constructive  total  loss  is  to  be  taken  from 
the  date  of  notice  of  abandonment,  or  from  the  date  of  commencement  of 
action. 

Appeal  from  tlie  Second  Division  of  the  Court  of  Session, 
Scotland. 

This  action  was  commenced  in  the  SheriJBf  Court  of  Lanarkshire, 
by  the  appellant  seeking  for  payment  of,  inter  alia,  the  sum  of 
£50  being  the  sum  payable  by  the  respondent  as  underwriter  on 
a  policy  of  marine  insurance  on  the  steamship  Krishnay  upon  the 
footing  that  there  was  a  constructive  total  loss  of  that  vessel.  The 
respondent  and  other  underwriters  contended  that  the  under- 
writers were  only  liable  as  for  a  partial  loss. 

The  Krishna  is  an  iron  screw  steamer  of  less  than  200  tons. 
She  was  built  in  1878  and  the  above-mentioned  insurance  was 
effected  on  her  in  that  year  for  twelve  months  from  the  23rd  of 
September  in  the  sum  of  £8000. 

The  vessel  in  the  course  of  her  voyage  from  Goa  to  Bombay  on 
the  23rd  of  May  1879  encountered  a  hurricane,  and  being  in 
danger  of  foundering,  the  master  ran  her  ashore.  She  took  the 
beach  end  on,  and  on  the  storm  abating,  it  was  found  that  she  was 
about  100  yards  from  low  water,  on  a  beach  of  fine  shifting  sand, 
near  Keri  Fort  and  nine  miles  from  Yingorla  on  the  West  Coast  of 
India.  Every  effort  was  made  by  the  master  and  crew  to  get  her 
off  before  the  south-west  monsoon  commenced,  but  without 
success.  The  monsoon  commences  in  June  and  lasts  till  October. 
On  the  5th  of  June  the  master  telegraphed  to  the  owner's ,  agent 
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that  he  gave  the  vessel  up  for  lost,  but  wrote  that  he  had  secured   H.  L.  (Sc.) 
all  ship  furniture  below  decks  and  had  covered  up  the  machinery.  I88I 
On  receipt  of  this  intelligence  the  appellant,  on  the  7th  of  June,  shepherd 
gave  notice  of  abandonment  to  the  underwriters.    At  that  date  jj^j^jj^goj,- 

the  vessel  had  been  driven  higher  up  on  the  sandy  beach  ;  and  a   

sandbank  had  been  formed  between  her  and  the  sea.  These  pro- 
ceedings were  commenced  against  the  respondent  on  the  1st  of 
October. 

In  the  middle  of  October,  after  the  monsoon  had  come  to  an 
end,  the  underwriters  sent  Captain  Burns  as  their  agent  to  where 
the  vessel  lay  to  endeavour  to  get  her  off.  After  a  month's  work 
this  was  done,  and  she  was  towed  to  Bombay  and  offered  to  the 
appellant. 

The  pleadings  were  amended  under  permission  of  the  sheriff  in 
respect  to  these  matters. 

The  material  part  of  the  condescendence  of  the  appellant  and 
the  answer  thereto  of  the  respondent  were  as  follows  : 

(CoND.  3). — On  or  about  23rd  May  1879  the  said  vessel,  while  prosecuting  a 
voyage  from  Panjim  to  Bombay,  within  the  limits  defined  in  the  said  policy,  was 
overtaken  by  a  violent  storm,  in  which  heavy  seas  broke  over  her,  carrying  away 
deck  furniture  and  fittings,  and  filling  the  hold  and  cabin  with  water,  and  she 
was  driven  on  the  beach  to  the  northward  of  Eeri  Fort,  where  she  was  abandoned 
and  became  a  wreck.  The  said  vessel  was  when  she  commenced  the  said  voyage 
properly  manned  and  found,  and  was  in  every  way  seaworthy.  With  reference 
to  the  defender's  additional  statement  in  answer,  it  is  explained  that  on  or  about 
15th  October  1879  the  said  vessel  was  taken  possession  of  by  Captain  Burns  of 
the  Glasgow  Underwriters'  Association,  by  the  instructions  or  on  behalf  of  the 
defender  and  of  the  underwriters  upon  the  said  policy  of  assurance,  which  had 
previously  expired  on  or  about  22nd  Sept.  1879,  that  the  said  vessel  was  floated 
by  the  said  Gapt.  Burns  on  or  about  16th  November  1879,  and  was  towed  to 
Bombay  under  his  charge  on  3rd  December  1879,  where  she  was  docked  by  his 
instructions,  and  certain  repairs  were  executed  upon  her  by  his  orders,  and  that 
the  said  vessel  was  undocked  on  or  about  13th  December,  and  moored  in  the 
harbour  where  she  is  now  lying  at  the'  risk  of  the  defender  and  the  said . 
imderwriters.  The  defender  and  the  underwriters  thus  accepted  the  pursuer's 
abandonment. 

{Ans.) — Admitted  that  the  ship  stranded  about  the  date  siated  on  the  beach 
to  the  northward  of  Reri  Fort.  Quoad  ultra  denied.  Explained  that  the  ship 
was  run  ashore  with  the  view,  as  the  master  avers,  of  saving  life,  and  that  she  is 
little,  if  at  all,  injured,  and  can  and  will  be  got  off  the  beach  within  a  reasonable 
time  without  her  sustaining  material  damage.  Explained  further  that  recently 
said  ship  has  been  floated  and  taken  to  l^ombay,  where  she  now  lies  little  injured. 
The  pursuer's  statement  in  answer  is  denied,  subject  to  the  following  cx})hi- 
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H.  L.  (Sc.)  nations : — Captain  Burns  took  part,  along  with  the  master  of  the  Krishna,  in 
1881  salving  that  ship.  He  arrived  at  the  ship  about  15th  October  1879.  She  was 
got  off  about  16th  November  1879  ;  and  as  she  could  not  remain  where  she  was. 

Shepherd  ^^as  towed  to  Bombay.  When  there  it  was  necessary,  for  the  due  preservation 
Henderson  Krishna,  to  dock  her  and  do  some  painting.    No  repairs  were  done,  and 

.   nothing  was  done  except  what  was  required  for  the  safety  of  the  ship.  Captain 

Burns  was  acting  on  behalf  of  the  whole  underwriters  on  the  ship,  including 
Messrs.  Whitworth  and  the  Imperial  Marine  Insurance  Company  of  Liverpool, 
both  of  which  latter  underwriters  by  their  policies  have  special  right  to  act  in 
regard  to  preserving  the  ship.  As  regards  the  Glasgow  underwriters,  they  acted 
in  accordance  with  the  usual  practice  under  policies  similar  to  the  pursuer's,  and 
which  practice  was  known  to  pursuer  and  his  brokers.  They  acted  solely  as 
salvors.  They  at  all  times  intimated  to  pursuer  their  actings,  and  he  never 
suggested  that  he  would  in  consequence  hold  them  as  accepting  abandonment. 
The  ship  was  anchored  at  Bombay  about  13th  December  1879,  and  it  was  again 
intimated  to  pursuer  that  she  was  lying  there  at  his  risk ;  and  while  he  refused 
to  take  her  on  the  ground  she  was  a  total  loss,  he  never  then,  or  until  the  present 
addition  was  made,  intimated  that  he  held  defender  had  accepted  abandonment. 
The  defender  and  the  underwriters  have  suffered  loss  by  the  pursuer's  failure  to 
raise  this  plea  sooner,  if  it  is  well  founded — as  the  ship  has  deteriorated  in  value, 
and  she  has  not  been  used  since  December ;  and  the  pursuer  is  barred  from  now 
raising  said  plea.  It  was  intimated  to  pursuer  in  August  1879  that  the  under- 
writers intended  in  October  to  assist  in  salving  the  Krishna,  and  pursuer  made 
no  suggestion  that  if  they  did  so,  he  would  hold  them  as  accepting  abandonment. 

Pleas  in  law  for  appellant  were : 

(1)  .  The  said  vessel  having  become  a  total  loss  by  the  perils  insured  against, 
and  having  been  timeously  abandoned  by  the  pursuer,  he  is  entitled  to  decree 
against  the  defender  as  one  of  the  underwriters  on  the  said  policy  of  insurance 
for  the  sum  underwritten  by  him. 

(2)  .  The  underwriters  upon  the  said  policy  having  accepted  the  pursuer's 
abandonment,  decree  should  be  granted  as  craved. 

The  sheriff  on  the  8th  of  December  1880  found,  inter  alia, 
that  the  underwriters  did  not  accept  the  abandonment ;  that  in 
August  and  September  and  at  the  date  when  this  action  was 
raised  the  Krishna  was  not  in  any  risk  of  sustaining  further 
injury  where  she  lay,  and  that  regard  being  had  to  the  usual 
course  of  the  monsoon,  there  was  then  a  reasonable  prospect  of 
her  being  got  off  the  sandy  shore  where  she  lay,  without  greater 
expense  than  a  prudent  uninsured  owner  would  reasonably  incur, 
Find  therefore  that  there  was  not  on  that  date  a  constructive 
total  loss  of  the  ship  such  as  to  entitle  the  pursuer  to  abandon 
her  to  the  underwriters  (1). 

(1)  The  sheriff  in  his  note  said,  ment  were  to  be  judged  of  according 
"  If  the  legal  effect  of  the  abandon-     to  the  facts  as  they  stood  on  the  7th  of 
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Against  this  interlocutor  the  appellant  appealed  to  the  Court   H.  L.  (So.) 

of  Session.    And  the  respondent  submitted  to  the  review  of  that  I88I 

Court  the  portion  of  the  sheriff's  interlocutor  by  which  it  was  in  sh^^rd 

effect  found  that  there  was  a  total  constructive  loss  on  the  7th  of  „ 

Hendersoit, 

June.  — - 

The  Lords  of  the  Second  Division  on  the  25th  of  February 
1881  pronounced  the  following  interlocutor : 

Find  that  on  23d  May  1879  the  pursuer's  steamship  Krishna,  being  then 
insured  in  terms  of  the  policy  founded  on,  and  the  defender  (respondent)  being 
an  insurer  to  the  extent  of  £50,  was  stranded  during  a  violent  storm  on  the  coast 
of  Hindostan,  between  Payjim  and  Bombay :  Find  that  on  or  about  the  7th  day 
of  June  following,  the  pursuer  (appellant)  intimated  to  the  underwriters  in  said 
policy  that  he  abandoned  the  Krishna,  and  claimed  as  for  a  total  loss :  Find  that 
the  underwriters  did  not  accept  the  ahandonment :  Find  that  the  pursuer  brought 
this  action  for  indemnification  of  his  loss  upon  the  1st  day  of  October  1879 : 
Find  that  shortly  after  the  stranding  of  the  Krishna  the  south-west  monsoon 
began  upon  the  coast  of  India  and  continued  till  the  end  ot  September  "or  begin- 
ning of  October,  and  that  during  its  continuance  it  was  impossible  to  get  the 
Krishna  afloat:  But  find  that  there  was  on  the  1th  of  June,  and  continued 
thereafter  to  he,  a  reasonable  prospect  of  her  heing  got  off  the  sandy  shore  on 
which  she  lay  without  greater  expense  than  a  prudent  uninsured  owner  vx)uld 
reasonahly  incur :  Find  therefore  that  there  was  not  at  that  date  a  constructive 
total  loss  of  the  ship:  Therefore  dismiss  the  appeal,  affirm  the  judgment  of  the 
sheriff  appealed  against,  and  decern  (1). 

The  appellant  appealed  against  the  portions  printed  in  italics. 
The  respondent  contended  these  were  findings  in  fact  and  could 
not  competently  be  reviewed  by  this  House  in  accordance  with 
the  terms  of  the  40th  section  of  6  Geo.  4,  c.  120. 

Nov.  29,  Dec.  1.  Mr.  Butt,  Q.C.,  and  Mr.  Pollard  (with  them 
Mr.  Guthrie,  Scotch  Bar),  contended  for  the  appellant  that  there 
was  no  such  distinct  findings  here  as  to  what  the  Court  found  as 


June  when  notice  was  given,  it  would  the  pursuer's  success  that  the  circum- 

be  difficult  to  say  that  the  vessel,  stances  should  have  continued  to  be 

though  then  existing  in  fact,  was  not  such  as  to  involve  a  constructive  total 

lost  so  far  as  beneficial  use  to  the  loss  down  till  the  raising  the  action.'* 

owner  was  concerned.    The  validity  of  Casesexamined: — Rohertsonv.StewaH, 

abandonment  as  at  the  date  of  notice  15  Fac.  Coll.  165 ;  2  Dow,  474 ;  Bell's 

is  not  however  a  point  which  must  be  Comm.  vol.  i.  p.  G55  ;  Bainhridge  v. 

decided  here  ;  because  I  think  by  the  Neihon,  10  East,  320  ;  Brothersfon  v. 

law  of  this  country  it  is  necessary  to  Barher,  5  M.  &  S.  41  J?. 

(1)  8  Court  Sess.  Cas.  4th  Series,  618. 
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^H.  L.  (So.)  matter  of  law  and  what  as  matter  of  fact  as  there  ought  to  have 
1881       beoD.    The  finding  ''that  the  underwriters  did  not  accept  the 
cShephekd    abandonment,"  having  regard  to  the  statements  on  the  record 

^'        here,  was  a  question  of  law,  or  at  the  least  of  mixed  law  and  fact, 

.Henderson  j  ^  ?  7 

- —  and  therefore  the  40th  section  of  6  Geo.  4,  c.  120,  relied  on  did  not 
apply.  The  opinions  of  the  Judges  of  the  Court  of  Session  and  the 
condescendence  shewed  that  the  question  was  raised  in  the  Court 
below  whether  the  underwriters  had  done  any  acts  inconsistent 
with  the  character  of  salvors,  and  which  would  constitute  in 
law  an  acceptance.  The  underwriters  had  certainly  refused  to 
accept  the  notice  of  abandonment,  (and  had  alleged  that  they 
acted  only  as  salvors,  but  there  might  be  such  a  dealing  with  the 
ship  as  to  give  rise  to  a  legal  inference  that  they  had  assumed 
the  character  of  owner,  and  so  had  accepted  the  abandonment — 
acts  prevailing  over  express  declarations.  Such  a  dealing  with 
the  ship  as  selling  her  would  as  a  matter  of  law  imply  acceptance : 
Hudson  V.  Harrison  (1).  Further  in  law,  also,  if  the  underwriters 
repaired  the  vessel :  Provineial  Insurance  Company  of  Canada  v. 
Leduc  (2).  There  Sir  Barnes  Peacock  said,  "  whether  the  abandon- 
ment has  been  constructively  accepted  is  a  mixed  question  of  law 
and  fact."  See  also  Peele  v.  The  Merchants  Insurance  Company  (3). 
Secondly,  the  findings  in  fact  were  incomplete  and  did  not  warrant 
the  legal  conclusion.  For  words  "  therefore  find  that  there  was 
not  a  constructive  total  loss,"  three  considerations  were  necessary, 
—the  chance  of  getting  the  ship  off ;  the  delay  in  doing  so,  and 
the  chance  of  her  being  worth  repair  by  a  prudent  uninsured 
owner.  They  submitted  there  should  have  been  a  finding  whether 
the  vessel  was  worth  repair,  and  in  that  the  interlocutor  was  de- 
fective, for  it  might  very  well  be  that  though  the  vessel  was  got 
off  and  towed  to  Bombay  that  she  was  not  repairable  than  at  a 
greater  expense  than  the  total  value  of  the  ship.  The  words  of 
the  Scotch  Judicature  Act  1825  were  imperative  that  the  Court 
should  find  all  the  facts  with  the  strictness  required  in  a  special 
verdict — nothing  is  to  be  intended.  They  submitted  therefore 
that  the  interlocutor  contained  findings  of  mixed  law  and  fact, 
and  consequently  was  subject  to  appeal  to  this  House ;  and  at  all 

(1)  3B.  &B.  97.  (3)  3  Mason,  27,  at  pp.  80,  81; 

(2)  Law  Eep.  6  P.  C.  224,  239.  Phillips  on  Ins.  vol.  ii.  (5th  ed.)  375. 
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events  was  incomplete  in  its  findings  in  fact  and  ought  to  be  H.  L.  (Sc.) 

rectified.  is^i 

[They  cited  also  Moss  v.  Smith  (1)  and  Irving  v.  Manning  Shephekd 

(special  verdict)  (2).]  Henderson. 

Mr.  Cohen,  Q.C.,  and  Mr.  Hollams,  appeared  for  the  respondent, 
but  were  not  called  upon. 

Lord  Penzance : — 

My  Lords,  the  questions  raised  in  this  appeal  are  raised  under 
a  statute  of  the  6  Geo.  4,  c.  120,  s.  40,  and  it  is  most  material 
for  the  proper  discussion  of  the  questions  which  are  now  before 
the  House  that  the  terms  of  that  statute  should  be  carefully  con- 
sidered and  understood.  The  40th  section  provides  :  "When  in 
causes  commenced  in  any  of  the  courts  of  the  sheriffs,  or  of  the 
magistrates  of  burghs,  or  other  inferior  courts,  matter  of  fact 
shall  be  disputed,  and  a  proof  shall  be  allowed  and  taken  accord- 
ing to  the  present  practice,  the  Court  of  Session  shall,  in  reviewing 
the  judgment  proceeding  on  such  proof,  distinctly  specify  in  their 
interlocutor  the  several  facts  material  to  the  case  which  they  find 
to  be  established  by  the  proof,  and  express  how  far  their  judgment 
proceeds  on  the  matters  of  fact  so  found  or  on  matter  of  law,  and 
the  several  points  of  law  which  they  mean  to  decide ;  and  the 
judgment  on  the  cause  thus  pronounced  shall  be  subject  to  appeal 
to  the  House  of  Lords  in  so  far  only  as  the  same  depends  on  or 
is  affected  by  matter  of  law."  My  Lords  in  this  case  the  appeal 
has  been  brought  to  your  Lordships'  House  under  that  section  and 
that  appeal  must  be  upon  matters  of  law,  which  the  Court  of 
Session  are  desired  to  separate  and  distinguish  from  matters  of 
fact,  which  they  profess  to  have  done  in  the  present  case. 

This  is  not  the  first  time,  my  Lords,  that  this  section  in  this 
Act  of  Parliament  has  come  under  your  Lordships'  notice.  It 
was  discussed  in  the  case  of  Mackay  v.  Bich  (3).  It  is  quite  un- 
necessary that  I  should  trouble  your  Lordships  with  the  facts  of 
that  case  or  with  the  decision  of  law  upon  those  facts  minutely. 
It  will  be  enough  if  I  read  the  headnote,  which  is  in  the  following 

(1)  9  C.  B.  94.  (L>)  G  C.  B.  at  p.  302. 

(a)  0  App.  Cas.  251. 
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H.  L.  (So.)  terms :  The  40tli  section  of  the  Judicature  Act  of  Scotland,  1825, 
1881  enacts,"  then  the  headnote  follows  the  enactment,  which  I  have 
Shemebd  just  read,  and  goes  on  thus  :  "  In  appeals  falling  within  the  scope 
of  this  section  the  House  of  Lords  has  no  concern  with  the  proof 
which  has  been  led  in  the  Sheriff's  Court.  When  it  can  be  shewn 
that  the  Court  of  Session  has  not  exhausted  the  issue  before  it, 
and  that  there  are  material  questions  of  fact  left  undetermined,, 
a  remit  will  be  made  to  the  Court  below  to  pronounce  findings 
upon  these  questions,  but  that  can  only  be  shewn  by  a  reference 
to  the  record,  and  not  to  the  proof.  And  if  the  questions  are  not 
raised  by  the  record,  no  remit  can  be  made.**  Therefore  I  under- 
stand your  Lordships  to  have  determined  on  a  former  occasion 
first  of  all,  that  if  the  Court  of  Session  has  specified  any  matter  of 
law  which  they  have  determined,  and  determined  wrongly,  this 
House  will  reverse  their  decision ;  and,  secondly,  that  the  House 
of  Lords  in  their  discretion  will  remit  a  case  to  the  Court  of 
Session  provided  the  Court  has  not  exhausted  the  issue  before  it. 
My  Lords,  the  action  was  brought  before  the  sheriff  substitute  of 
Lanarkshire  upon  a  policy  of  insurance,  a  time  policy  for  a  year, 
the  period  of  which  I  think  expired  on  the  22nd  of  September 
1879,  on  a  vessel  called  the  Krishna,  and  the  pursuer  thus  stated 
his  case  in  his  third  condescendence.  He  described  that  the 
vessel  was  prosecuting  her  voyage,  but  she  was  overtaken  by  a 
storm  "  in  which  heavy  seas  broke  over  her  "  and  she  was  driven 
on  the  beach,  "  where  she  was  abandoned  and  became  a  wreck. 
The  said  vessel  was,  when  she  commenced  the  said  voyage,  pro- 
perly manned  and  found,  and  was  in  every  way  seaworthy."  "  It 
is  explained  that  on  or  about  the  15th  of  October  1879"  (the 
present  action  having  been  raised  a  fortnight  previously,  namely, 
on  the  1st  of  October  1879),  "  the  said  vessel  was  taken  possession 
of  by  Captain  Burns,  of  the  Glasgow  Underwriters'  AssociatioD^ 
by  the  instructions  or  on  behalf  of  the  defender  and  of  the  under- 
writers upon  the  said  policy  of  assurance,  which  had  previously 
expired  on  or  about  the  22nd  of  September  1879,  that  the  said 
vessel  was  floated  by  the  said  Captain  Burns  on  or  about  the  16th 
of  November,  1879,  and  was  towed  to  Bombay  under  his  charge 
on  the  3rd  of  December  1879,  where  she  was  docked  by  his  in- 
structions, and  certaia  repairs  \vere  executed  upon  her  by  his  orders. 
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and  that  the  said  vessel  was  undocked  on  or  about  the  13th  of  H.  L.  (Sc.) 
December,  and  moored  in  the  harbour  where  she  is  now  lying  at  I88I 
the  risk  of  the  defender  and  the  said  underwriters.    The  de-  Shepherd 
fender  and  the  underwriters  thus  accepted  the  pursuer's  abandon-  hbndeeson. 
ment." 

In  answer  to  that  the  underwriters  said  that  it  was  quite  true 
the  ship  was  run  ashore,  but  she  was  run  ashore  with  the  view  of 
saving  life,  and  that  she  was  "  little  if  at  all  injured,  and  can 
and  will  be  got  off  the  beach  within  a  reasonable  time  without  her 
sustaining  material  damage."  There  was  a  question  as  to  whether 
that  averment  had  been  admitted  by  the  pursuer,  but  I  confess  I 
do  not  think  upon  the  whole  it  can  be  said  to  have  been  admitted. 
It  must  be  taken  to  be  an  open  question  between  the  parties.  The 
answer  proceeds  :  "  Explained  farther  that  recently  said  ship  has 
been  floated  and  taken  to  Bombay,  where  she  now  lies  little 
injured."  That  is  a  continuation  of  the  passage  I  was  reading. 
"The  pursuer's  statement  in  answer  is  denied,  subject  to  the 
following  explanations :  Captain  Burns  took  part  along  with  the 
master  of  the  Krishna  in  salving  that  ship.  He  arrived  at  the 
ship  about  the  15th  of  October  1879.  She  was  got  off  about  the 
16th  of  November  1879 ;  and  as  she  could  not  remain  where  she 
was,  was  towed  to  Bombay.  When  there  it  was  necessary  for 
the  due  preservation  of  the  Krishna  to  dock  her  and  do  some 
painting.  No  repairs  were  done,  and  nothing  was  done  except 
what  was  required  for  the  safety  of  the  ship.  Captain  Burns  was 
acting  "  on  behalf  of"  the  underwriters.  Then  it  goes  on  to  state 
that  the  underwriters  were  a  little  differently  situated,  but  sub- 
stantially he  was  acting  for  them  all.  "  They  acted  solely  as 
salvors.  They  at  all  times  intimated  to  pursuer  their  actings, 
and  he  never  suggested  that  he  would]  in  consequence  hold  them 
as  accepting  abandonment.  The  ship  was  anchored  at  Bombay 
about  the  13th  of  December  1879,  and  it  was  again  intimated  to 
pursuer  that  she  was  lying  there  at  his  risk  ;  and  while  he  refused 
to  take  her  on  the  ground  she  was  a  total  loss,  he  never  then,  or 
until  the  present  addition  was  made,  intimated  that  he  held  de- 
fender had  accepted  abandonment.  The  defender  and  the  under- 
writers have  suffered  loss  by  the  pursuer's  failure  to  raise  this  plea 
sooner,  if  it  is  well  founded,  as  the  ship  has  deteriorated  in  value. 
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H.  L.  (So.)  and  she  has  not  been  used  since  December,  and  the  pursuer  is 

1881       barred  from  now  raising  said  plea," 
Shepherd  I  take  it  that  the  substance  of  the  controversy  which  the 

condescendence  and  the  answers  to  it  disclose  is  this.  The 
pursuer  says  that  the  vessel  was  run  ashore,  that  she  was  after- 
wards taken  possession  of  by  some  one  on  the  part  of  the  under- 
writers, who  floated  her  and  took  her  to  Bombay,  that  certain 
repairs  were  executed  upon  her,  and  that  she  was  then  left  in  the 
harbour,  and  this,  he  says,  constituted  a  taking  to  the  vessel  as 
the  property  of  the  underwriters.  Then  the  underwriters  (the 
defenders)  say :  It  is  quite  true  that  the  agent  for  the  underwriters 
took  possession  of  her,  that  he  got  her  off  the  bank  of  sand  that 
she  was  lying  upon,  and  then,  because  she  could  not  remain  there, 
she  was  taken  to  Bombay,  that  no  repairs  were  done  to  her  except 
such  as  were  absolutely  necessary  for  the  then  safety  of  the  ship, 
and  that  throughout  he  acted  upon  the  part  of  the  underwriters, 
not  in  protection  of  their  own  property,  but  as  salvors  of  the  ship. 
They  then  go  on  to  say  that  the  pursuer  was  quite  aware  of  what 
the  agent  was  doing,  and  never  suggested  that  in  so  doing  he  was 
accepting  the  abandonment,  and  that  throughout  and  up  to  the 
last  it  was  intimated  to  the  pursuer  that  the  vessel  was  lying  at 
his  risk,  which  of  course  was  inconsistent  with  the  underwriters 
having  accepted  the  abandonment ;  and  that  the  suggestion  that 
they  had  accepted  the  abandonment  ought  to  have  been  raised 
earlier.  That  is  the  substance  of  the  controversy  as  it  stands 
upon  the  record. 

Under  these  circumstances  the  Court  of  Session  made  the  inter- 
locutor which  is  the  subject  of  the  present  appeal,  and,  discharging 
their  duty  under  the  statute,  the  Court  of  Session  found  that  the 
vessel,  being  insured,  was  stranded ;  that  on  the  7th  of  June  "  the 
pursuer  intimated  to  the  underwriters"  that  he  had  abandoned 
her,  "  and  claimed  as  for  a  total  loss "  that  the  underwriters 
did  not  accept  the  abandonment ;"  that  "  the  pursuer  brought 
this  action  for  indemnification  of  his  loss  upon  the  1st  day  of 
October  1879,"  and  '*Find  that  shortly  after  the  stranding  of  the 
Krishna  the  south-west  monsoon  began  upon  the  coast  of  India, 
and  continued  till  the  end  of  September  or  beginning  of  October, 
and  that  during  its  continuance  it  was  impossible  to  get  the 
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Krishna  afloat.  But  find  that  there  was  on  the  7th  of  June,  and  H.  L.  (Sc.) 
continued  thereafter  to  be,  a  reasonable  prospect  of  her  being  got  1881 

off  the  sandy  shore  on  which  she  lay,  without  greater  expense  shephbed 

than  a  prudent  uninsured  owner  would  reasonably  incur;  Find  hendersoit 

therefore  that  there  was  not  at  that  date  a  constructive  total  loss   

Lord  Penzance. 

of  the  ship."   

Now,  my  Lords,  I  will  deal  with  this  last  part  first,  because  I 
think  it  involves  the  most  substantial  objection  that  has  been 
urged  to  this  interlocutor.  The  finding  of  law  is  that  there  was 
not  at  that  date  a  constructive  total  loss  of  the  ship.  Well,  if 
that  is  to  be  taken  as  a  general  proposition  quite  independent  [of 
the  particular  controversy  which  has  been  raised  by  the  record, 
and  by  the  parties  at  the  trial,  I  think  no  one  can  doubt  that  the 
previous  statement,  namely,  that  there  was  a  reasonable  prospect 
of  getting  the  vessel  off,  is  not  one  which  would  support  the 
general  proposition  that  therefore  there  could  not  be  a  constructive 
total  loss  of  the  ship,  because  it  might  very  well  be  that  the 
vessel  was  quite  unfit  to  be  repaired ;  although  there  was  a  fair 
prospect  of  getting  her  off.  In  a  word,  a  vessel  which  could  be 
got  off,  but  which,  when  got  off,  was  so  much  damaged  as  not  to 
be  fit  for  repair,  might  still  be  a  constructive  total  loss.  But  I 
think  it  would  be  very  unreasonable  for  your  Lordships  to  read 
this  finding  in  matter  of  law  dissociated  from  the  matter  of  fact 
with  which  it  is  placed  in  connection,  and  the  matter  of  fact  to 
which  this  finding  was  addressed  was  not  whether  the  vessel  was 
so  damaged  as  to  be  not  worth  repair,  for  there  was  no  proof  or 
controversy  raising  that  question,  but  only  whether  she  could  be 
safely  got  off  the  shore.  As  I  read  this  record,  and  as  I  read  the 
judgments  of  the  learned  judges  below,  the  substantial  question 
before  them  was  this :  Here  was  the  vessel  run  upon  the  beach  in 
the  month  of  June,  and  in  those  parts  of  the  world  there  is  a 
wind  that  blows  pretty  continuously  for  a  certain  number  of 
months  called  the  monsoon,  and  a  very  violent  wind  it  is  at 
times.  The  question  was,  whether,  looking  at  the  fact  that  this 
monsoon  would  be  blowing  all  July,  and  August,  and  Septem- 
ber, and  into  October,  it  was  what  a  prudent  man  would  do  to 
leave  the  vessel  there  at  the  chance  of  her  beiug  utterly  broken 
up  and  destroyed  by  the  wind,  or  whether  he  would  with  greater 
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prudence  sell  the  materials  as  they  lay  for  what  they  would  fetch. 
I  think  that  was  the  substantial  question  which  was  raised,  and  I 
think  it  is  most  important  to  bear  in  mind  that  neither  in  the 
condescendence  nor  in  the  answer  to  it  is  it  said  that  as  she  then 
lay  (I  am  dealing  with  the  matter  entirely  as  it  stood  on  the  7th 
of  June)  she  had  suffered  any  damage  at  all.  I  do  not  think 
there  is  any  allegation  or  any  suggestion  that  she  had  suffered 
any  damage.  That  is  not  either  averred  in  the  condescendence 
or  denied  in  the  answer.  The  answer  says  "  that  she  is  little  if 
at  all  injured,"  but  that  means  at  the  date  of  the  answer.  There 
is  no  averment  in  the  condescendence  that  she  was  damaged,  still 
less  that  she  was  damaged  to  such  an  extent  that  she  could  not 
be  repaired  within  her  value. 

Therefore,  I  think,  my  Lords,  that  this  being  the  substantial 
point,  we  must  read  the  finding  of  the  Court  below  as  applied  to 
the  controversy  which  had  been  raised  between  the  parties,  and, 
applied  to  that  controversy,  it  comes  to  this  :  that  in  the  opinion 
of  the  Court  there  was  on  the  7th  of  June  so  fair  a  chance  of  this 
vessel  escaping  the  monsoon  (as  indeed  afterwards  in  fact  turned 
out  to  be  the  case,  though  I  do  not  think  that  has  much  to  do 
with  the  matter),  that  a  prudent  owner  would,  although  it  might 
involve  him  in  some  expense,  leave  her  where  she  was  with  the 
intention  of  getting  her  off  after  the  monsoon  was  over.  I  think 
that  is  what  is  intended  to  be  said,  and  in  so  saying  the  Court 
did  decide,  and  did  properly  decide.  If  the  pursuer  said  it  was  a 
total  loss  on  the  7th  of  June,  he  only  said  it  was  a  total  loss 
because  he  contended  that  there  was  no  such  reasonable  prospect, 
he  thought  the  monsoon  would  break  up  the  vessel,  and  that  no 
prudent  man  would  expose  her  to  the  chance  of  that. 

I  pass,  my  Lords,  from  that  to  the  consideration  of  the  other 
objection  which  has  been  urged  against  this  interlocutor,  and  that 
objection  is  this,  that  the  learned  judges  find  as  a  matter  of  fact 
that  the  underwriters  did  not  accept  the  abandonment.  It  is 
urged  that  in  the  circumstances  of  this  case  the  underwriters 
must,  as  a  matter  of  law,  be  held  to  have  accepted  the  abandon- 
ment, and  two  or  three  cases  were  brought  under  your  Lordships' 
notice  to  support  that  contention.  As  I  pointed  out  in  the  course 
of  the  argument,  it  seems  to  me  that  if  it  were  a  sound  proposi- 
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tion  that  in  certain  cases  the  underwriters  must  as  a  matter  of  law  H.  L.  (Sc.) 

be  held  to  have  accepted  the  abandonment,  it  is  obvious  that  you  1881 

could  not  apply  that  law  to  a  particular  case  without  knowing  Shepherd 

what  the  circumstances  of  the  case  were,  and  you  must  go  into  Henderson 

the  facts  of  the  case  in  order  to  ascertain  that.    But,  my  Lords,  ^ 

'J  '   Lord  Penzance. 

in  the  present  case  there  is  nothing  on  the  record,  to  which  alone   

the  House  can  look,  to  shew  that  there  was  any  state  of  things 
such  as  would  induce  the  conclusion  of  law  that  the  underwriters 
had  accepted  the  notice  of  abandonment.  All  that  is  said  is  that 
Captain  Burns  took  possession  of  the  vessel  and  that  she  was 
floated  and  towed  to  Bombay  and  there  docked  and  then  un- 
decked, and  lay  in  the  harbour.  That  is  all  that  is  said,  and  that  is 
quite  consistent  with  all  that  being  done  by  Captain  Burns  as  the 
agent  for  the  underwriters  acting  as  salvors.  All  these  are  acts 
that  might  very  well  have  been  done  by  a  salvor  as  well  as  by  an 
underwriter  who  had  accepted  abandonment.  Therefore,  there 
is  nothing  upon  the  face  of  that  statement  which  would  warrant 
your  Lordships  in  saying  that  that  gives  rise  to  a  conclusion  of 
law  that  the  underwriters  had  accepted  the  abandonment. 

The  cases  which  have  been  cited  I  think  fail  to  establish  the 
proposition  for  which  they  were  cited.  In  Hudson  v.  Harri- 
son (1)  there  was  a  special  case  before  the  Court,  and  the  question 
was  a  general  one,  whether  there  had  been  a  total  loss.  Various 
questions  arose  in  that  case  with  regard  to  whether  there  had 
been  a  total  loss,  and  incidentally  this  question  of  abandonment, 
and  of  acceptance  of  it,  arose.  Chief  Justice  Dallas  said,  "  The 
assured  immediately  gave  notice  of  abandonment,  and  called  a 
meeting  of  the  underwriters,  which  three  of  them  attended,  and 
authorized  the  plaintiffs  to  act  for  the  benefit  of  all  concerned, 
taking  no  other  step  till  after  an  interval  of  two  months.  That 
the  captain  acted  for  the  benefit  of  all  concerned  is  clear,  from 
the  testimony  of  all  the  witnesses  ;  but,  though  he  did  act  for  the 
benefit  of  all  concerned,  if  the  insurer  has  a  right  to  insist  on  a 
legal  objection,  he  must  have  the  benefit  of  that  objection.  But 
has  he  such  right  in  this  case,  or  has  he  been  bound  by  his  own 
acts  or  the  acts  of  others?  The  law  is,  that  the  assured  shall 
abandon  in  reasonable  time,  that  he  may  not  lie  by  to  see  whether 
it  may  be  more  to  his  interest  not  to  abandon ;  he  must,  there- 

(1)  3     &  B.  97. 
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1881      of  law  for  the  decision  of  the  Court)  give  notice  of  abandonment." 

Shemerd    Then,  my  Lords,  the  learned  judge  goes  on  to  discuss  what  is  a 

„  ^'  reasonable  time  for  that  purpose  :  "  Here,  the  earliest  notice  of 
Hendeeson.  ^  ^  ' 

  abandonment  was  given,  but  if  the  law  were  to  compel  the  assured 

Lord  Penzance.  '         n     i       i  t  i 

 •      to  give  the  earliest  notice  oi  abandonment,  and  at  the  same  time 

allow  the  underwriters  to  lie  by  and  afterwards  refuse  to  accept 
it,  there  would  be  no  mutuality  of  obligation  between  them.  The 
question,  therefore,  is,  whether  the  underwriters,  by  lying  by  in 
the  present  instance,  have  not  induced  the  assured  to  believe  that 
the  abandonment  was  acquiesced  in."  My  Lords,  there  can  be  no 
such  question  in  this  case  because  it  was  admitted  in  the  argu- 
ment more  than  once,  that  the  underwriters  distinctly  repudiated 
the  abandonment  and  said  they  would  not  accept  it.  There- 
fore, the  very  matter  upon  which  the  Lord  Chief  Justice  relied 
in  Hudson  v.  Harrison  is  absent  from  the  present  case.  In 
that  case  the  notice  was  given  in  December,  the  insurers  were 
called  together,  and,  after  having  done  nothing  during  nearly 
three  months,  they  interpose  just  before  the  sale  takes  place.  It 
is  obvious  enough  that  if  the  underwriters  act  in  such  a  way  as  to 
induce  the  owner  to  believe  that  they  have  accepted  an  abandon- 
ment, and  the  owner's  position  is  thereby  altered  for  the  worse,  it 
may  very  well  be  as  a  matter  of  law  afterwards  that  the  under- 
writers shall  not  be  allowed  to  say  (for  it  "comes  rather  by  way  of 
estoppel)  that  they  did  not  accept  it.  They  are  acting  as  if  they 
did,  and  they  have  led  the  owner  to  suppose  that  they  did,  and 
the  owner  has  been  damaged  or  his  position  altered  for  the  worse 
by  that. 

There  were  two  other  cases  referred  to,  the  substance  of  which 
I  think  I  can  state  to  your^  Lordships.  One  was  the  case  of 
Provincial  Insurance  Comjoany  of  Canada  v.  Leduc  (1).  There 
the  vessel  was  salved  by  the  underwriters,  and  there  again  there 
was  no  repudiation  of  acceptance  nor  was  there  anything  leading 
the  owner  to  understand  that  they  were  acting  as  salvors.  The 
passage  of  the  judgment  which  is  material  for  this  purpose  is  (2)  : — 
"  Their  Lordships  are  of  opinion  that  the  acts  of  the  defendants, 
by  their  agent,  McCregor,  in  regard  to  the  vessel  after  notice  of 
abandonment,  and  especially  their  repairing  the  vessel  and  retain- 
(1)  Law  Eep.  6  P.  C.  224.  (2)  Law  Eep.  6  P.  C.  at  p.  239. 
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ing  it  in  their  possessioD,  from  the  time  when  it  was  raised  up  to  H.  L.  (So.) 
the  time  of  their  libelling  it  in  the  Vice- Admiralty  Court,  without  188I 
repudiating  that  notice  or  informing  the  plaintiff  as  to  the  sh^^^q 
character  in  which  they  were  acting,  were  evidence  of  an  accept- 
ance of  the  abandonment."  That  of  course  as  it  stands  goes  but 
a  very  little  way.  The  word  "  evidence  "  is  used ;  but  I  daresay 
it  might  well  be  held  in  certain  cases,  if  the  acts  of  the  under- 
writers were  strong  enough  for  the  purpose,  that  it  was  not  only 
evidence  but  that  it  was  conclusive  evidence,  and  that  a  judge 
might  very  properly  tell  a  jury  that  if  they  thought  the  under- 
writers had  acted  in  this  way  without  repudiating  the  abandon- 
ment and  led  the  owner  to  believe  that  they  had  accepted  the 
abandonment,  they  ought  to  find  that  the  underwriters  had 
accepted  the  abandonment.  I  can  quite  conceive  that ;  although 
I  do  not  think  that  this  case  which  I  have  been  referring  to  went 
so  far  as  that. 

But,  my  Lords,  there  is  another  case  in  the  American  Courts 
which  I  think  did  go  as  far  as  that — it  is  the  case  of  Peele  v. 
Merchants  Insurance  Company  (1).  The  vessel  was  cast  upon  the 
rocks,  lost  and  bilged.  The  insurers  were  told  by  the  under- 
writers, after  they  had  given  notice  of  abandonment,  not  to  let 
their  agent  intervene  in  the  matter.  The  underwriters'  agents 
took  possession  of  the  vessel  and  the  Court  said  that  any  act 
which  can  only  be  justified  under  a  right  derived  from  abandon- 
ment is  decisive  evidence  of  acceptance.  I  think  your  Lordships 
would  hold  that  to  be  perfectly  good  law,  that  is  to  say,  if  the 
underwriter  had  done  an  act  which  can  only  be  justified  on  the 
supposition  that  he  had  accepted  the  abandonment,  that  is  decisive 
evidence  that  he  had  accepted  the  abandonment.  But,  my  Lords, 
applying  that  to  this  case,  the  acts  done  by  the  underwriters  are 
referable  to  either  one  of  two  characters,  either  in  the  character  of 
owners  of  the  ship  they  having  accepted  the  abandonment  and 
therefore  taken  the  risk  of  the  ship  and  the  property  in  the  ship 
upon  themselves,  or  in  the  character  of  salvors,  in  which  case  of 
course  no  inference  of  acceptance  would  be  drawn.  The  evidence 
shews  that  they  took  upon  themselves  the  character  of  salvors, 
not  the  character  of  owners.  It  is  true  that  in  that  character  they 

(1)  3  Mason,  27. 
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H.  L.  (So.)  got  all  the  advantage  they  could  have  got  if  they  had  accepted 
1881      the  abandonment ;  but  I  do  not  think  it  follows  from  that  that 
Shepherd    they  did  accept  the  abandonment.    They  expressly  repudiated 
Henderson         ^^^^  ^^^^  which  were  quite  consistent  with  their 

acting  as  salvors  only. 

Therefore,  to  sum  up  all  these  matters,  it  seems  to  me  that  the 
question  whether  the  underwriters  accepted  the  abandonment  or 
not  is  a  question  of  fact  to  begin  with,  but  the  circumstances  of 
the  case  may  be  such  that  a  jury  may  be  told  as  a  matter  of  laWj, 
and  properly  told,  that  if  they  think  the  underwriters  have  done 
certain  acts  which  are  consistent  only  with  their  having  accepted 
the  abandonment,  then  they  ought  to  find  that  the  abandonment 
has  been  accepted.    And,  further,  I  think  it  may  well  be  that, 
although  they  have  not  really  accepted  the  abandonment,  they 
may  have  so  acted  that  a  judge  may  very  properly  tell  a  jury  that, 
having  acted  in  a  certain  way  and  having  thereby  altered  the 
rights,  the  condition,  and  the  interests  of  the  owner,  although 
they  have  not  accepted  the  abandonment  and  the  jury  ought  to 
find  accordingly  in  point  of  fact, — yet,  in  point  of  law  they  ought 
to  be  dealt  with  as  if  they  had  accepted  it.  I  think  that  those  are 
the  propositions  which  belong  to  a  case  of  this  kind.    But  subject 
to  those  exceptions  I  think  that  from  first  to  last  the  question 
whether  the  underwriters  have  accepted  the  abandonment  or  not 
is  a  question  of  fact.  I  have  no  doubt  that  the  Court  of  Session  in 
their  finding  intended  to  state  this  as  a  matter  of  fact.  They  found 
as  a  matter  of  fact  that  the  underwriters  did  not  accept  the  aban- 
donment.   I  can  hardly  understand  how  your  Lordships  can  be 
asked,  without  going  into  the  facts  of  the  case,  but  confining  your- 
selves to  what  appears  in  the  record,  which  according  to  the  case 
of  Mackay  v.  Bick  (1)  is  what  alone  your  Lordships  have  to  look 
to, — how  your  Lordships  can  be  asked  to  send  this  case  back  to 
the  Court  of  Session  to  tell  that  Court  to  discriminate  whether 
they  meant  this  finding  as  to  the  abandonment  as  a  pure  matter 
of  fact  or  whether  they  intended  it  to  be  a  mixed  matter  of  law 
and  fact.  The  findings  are,  I  think,  reasonably  distinct  and  reason- 
ably clear  and  precise.    1  think  your  Lordships  can  have  very 
little  doubt  as  to  the  real  intention  of  the  Court  in  the  conclusion 

(1)  6  App.  Gas.  251. 
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which  it  came  to,  and  to  refer  it  back  to  the^Court  would  be  only  H.  L.  (So.) 
to  ask  the  Court  to  put  in  more  precise  language  those  matters  1881 
which  they  intended  to  put,  and  may  I  tbink  be  reasonably  under-  shepherd 
stood  to  have  put,  in  the  interlocutor  as  it  stands.  HEXDERso^f 
I  am,  therefore,  of  opinion,  my  Lords,  that  the  interlocutor  ^^^^^^^^^ 

ought  to  stand  as  it  is  and  that  the  appeal  ought  to  be  dismissed   

with  costs. 

Lord  Blackburn : — 

My  Lords,  I  am  of  the  same  opinion. 

The  action  here  was  commenced  originally  before  the  sheriff 
of  Lanarkshire,  and  then  pleadings  were  taken,  the  record  was 
made  up,  the  proof  was  led,  and  the  sheriff  pronounced  his  inter- 
locutor upon  it.  From  that  there  was  an  appeal  to  the  Court  of 
Session.  The  Court  of  Session  unquestionably  had  before  them 
all  the  record  and  all  the  proof,  and  upon  both  law  and  fact  they 
might  review  what  the  sheriff  did,  and  might  decide  upon  it, 
coming  perhaps  to  a  different  conclusion  of  fact  from  that  which 
the  sheriff  had  arrived  at  upon  the  same  proof  that  was  before 
him.  No  further  proof  was  added,  and  it  was  solely  upon  that 
that  they  were  going.  Now  I  take  it  that  as  the  law  stood  before 
the  Judicature  Act  of  George  IV.,  which  has  been  so  much  men- 
tioned, when  the  Court  of  Session  had  decided  upon  the  case,  it 
would  have  been  open  to  any  of  the  parties  to  come  to  the  House 
of  Lords  and  ask  this  House  to  decide  upon  the  whole  matter, 
taking  the  proof  before  the  House  of  Lords,  and  the  House  draw- 
ing the  inferences  of  fact  from  the  proof  and  deciding  upon  both 
the  law  and  the  fact.  But  that  was  changed  by  the  Act  of 
George  IV.,  and  it  was  enacted  that  in  those  cases  which  ori- 
ginated in  an  inferior  court — the  sheriff's  court  or  any  other 
inferior  court — it  was  no  longer  to  be  so.  This  is  the  state  of 
the  law  upon  that  point.  I  do  not  inquire  whether  the  changes 
in  the  forms  of  pleading  in  the  inferior  courts  may  not  have 
made  that  state  of  the  law  no  longer  necessary.  That  statute 
has  not  been  repealed,  and  therefore  the  existing  state  of  the  law 
stands  as  regulated  by  the  statute  of  George  IV. 

Now,  in  the  present  case,  one  has  to  see  whether  the  conditions 
Vol.  VII.  a  F 
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H.  L.  (Sc.)  of  that  statute  Lave  been  fulfilled,  and  whether  all  has  been  done 
1881      that  is  required  by  it,  and  whether  the  matters  now  sought  to  be 
Shepherd    brought  before  this  House  are  questions  of  fact,  which,  if  the  inter- 
Hendeeson.  locutor  of  the  Court  of  Session  has  properly  and  sufficiently  stated 
Lord  Bkckburn  Completely  binding  upon  this  House,  or  whether 

  there  is  a  matter  of  law  involved.    If  there  is  a  matter  of  law  no 

doubt,  according  to  the  terms  of  the  statute,  the  Court  of  Session 
ought  to  have  separated  it  from  the  facts  and  raised  it  sepa- 
rately; and  if  it  appeared  upon  the  record  that  there  was  a 
matter  of  law  which  ought  to  have  been  separately  raised,  I 
suppose  the  proper  course  would  be  to  remit  the  cause  to  the 
Court  of  Session  that  they  might  raise  that  which  they  ought  to 
have  raised  before.  But  unless  it  appeared  upon  the  record,  upon 
the  issues  joined,  or  pleadings  between  the  parties,  that  there  was 
such  a  matter  of  law,  the  interlocutor  must  stand  as  it  is.  I  do 
not  enter  further  into  that  matter,  because  so  far  as  my  opinion 
goes,  I  fully  explained  my  views  upon  it  in  the  case  of  Mackay  v. 
JDick  (1),  which  was  decided  in  this  very  year,  and  my  noble  and 
learned  friend  opposite  (Lord  Watson)  then  entered  into  some 
exposition  of  what  the  record  was,  in  which  I  quite  agreed,  and  in 
that  case  the  conclusion  which  the  House  came  to  was  that  there 
was  no  need  to  remit  it. 
f  '     Now,  my  Lords,  let  us  see  how  the  matter  stands  here.  The 

record  does  not  state  it  very  artificially,  it  embarrasses  us  a  little 
in  reading  it  at  first  owing  to  the  way  in  which  it  is  dravvn. 
When  the  suit  first  commenced  the  condescendence  stood  thus — 
in  fact  as  it  stands  at  present  for  the  first  few  lines :  "  On  or 
about  23rd  May  1879  the  said  vessel,  while  prosecuting  a 
voyage  "  encountered  a  storm  and  so  forth,  and  was  driven  ashore 
"where  she  was  abandoned  and  became  a  wreck."  There  the 
original  statement  in  the  condescendence  stopped.  The  answer 
was,  "  Admitted  that  the  ship  stranded,  about  the  date  stated,  on 
the  beach  to  the  northward  of  Eeri  Fort.  Quoad  ultra  denied." 
Then  comes  the  statement  of  the  defenders  as  they  gave  it. 
"  Explained  that  the  ship  was  run  ashore  with  the  view,  as  the 
master  avers,  of  saving  life,  and  that  she  is  little  if  at  all 
(1)  6  App.  Cas.  251 
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injured,  and  can  and  will  be  got  off  the  beach  within  a  reasonable  H.  l.  (Sc.) 
time  without  her  sustaining  material  damage."  That  I  under-  1881 
stand  to  have  been  the  original  answer.  Then  the  defender  was  shepheri> 
allowed  to  add  a  further  statement,  and  I  think  rightly  enough,  hend^ersox. 
The  appeal  against  the  sheriffs  interlocutor  giving  that  permission 
has  not  been  persisted  in,  and  one  need  say  nothing  further  about 
it,  except  that  the  thing  was  done.  He  was  permitted  to  add 
this,  and  it  stands  now  thus — "  Explained  further  that  recently 
said  ship  has  been  floated  and  taken  to  Bombay,  where  she  now 
lies  little  injured."  Upon  that  the  statement  in  the  condescen- 
dence was  added  to,  and  I  will  now  read  the  new  bit  which  was 
subsequently  added.  "  With  reference  to  the  defender's  addi- 
tional statement  in  answer,  it  is  explained  that  on  or  about  15th 
October  1879,  the  said  vessel  was  taken  possession  of  by  Captain 
Burns  of  the  Glasgow  Underwriters'  Association,  by  the  instruc- 
tions or  on  behalf  of  the  defender  and  of  the  underwriters  upon  th& 
said  policy  of  assurance,  which  had  previously  expired  on  or  about 
22nd  ,  September  1879."  I  may  observe  that  it  is  in  my  mind 
quite  immaterial  that  before  these  things  happened  the  policy, 
which  was  a  time  policy,  had  run  out  by  efflux  of  time.  If 
the  vessel  was  lost  whilst  the  time  was  running,  or  if  the  injury 
was  sustained  then,  it  may  very  well  be  proved  by  evidence  sub- 
sequent to  the  date  of  the  policy  having  expired.  The  question 
was.  Was  there  while  the  policy  was  current  a  loss  such  as  to- 
make  the  underwriters  responsible  for  it?  The  condescendence- 
goes  on:  "The  said  vessel  was  floated  by  the  said  Captaiii 
Burns  on  or  about  16th  November  1879,  and  was  towed  to 
Bombay  under  his  charge  on  3rd  December  1879,  where  she 
was  docked  by  his  instructions,  and  certain  repairs  were  executed 
upon  her  by  his  orders,  and  that  the  said  vessel  was  undocked  on 
or  about  13th  December,  and  moored  in  the  harbour  where  she  is 
now  lying  at  the  risk  of  the  defender  and  the  said  underwriters." 
Then  the  condescendence  adds  at  the  conclusion  :  "  The  defender 
and  the  underwriters  thus  accepted  the  pursuer's  abandonment." 
This  is  met  in  the  answer  by  saying,  "  The  pursuer's  statement  in 
answer  is  denied,  subject  to  the  following  explanations."  I  need 
not  go  into  the  explanations.    The  statement  which  I  have  read 
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H.  L.  (Sc.)  as  being  the  pursuer's  statement,  seems  to  me  to  state  facts  not  in 

1881  my  mind  sufficient  to  justify  an  inference  of  law  that  there  was 

Shephekd  an  acceptance  of  abandonment,  but  facts  which  were  proper  to  be 

Hendeeson  considered  as  evidence  as  to  whether  there  was  an  acceptance  of 

T  .  Z~7l  abandonment  or  not  in  fact. 

Lord  Blackburn. 

—r-  Now  as  to  the  cases  which  have  been  cited  I  quite  agree  with 
what  has  been  said  by  the  noble  and  learned  Lord  (Lord  Pen- 
zance) that  they  do  shew  that  facts  such  as  these  would  be  evi- 
dence proper  to  be  considered  as  to  whether  in  point  of  fact  the 
defender  did  accept  the  abandonment  or  not.  If  what  he  did  ope- 
rated as  a  transfer  of  the  ship  to  him,  quite  irrespective  of  the 
question  as  to  whether  the  ship  was  injured  more  or  whether  she 
was  injured  less.  If  those  interested  in  the  ship  chose  to  say  to 
the  underwriters,  We  abandon  her  to  you,  and  if  the  underwriters 
accept  the  abandonment,  although  in  fact  the  ship  had  not  had 
a  pennyworth  of  damage  done  to  her,  they  may  have  made  an 
extremely  good  bargain,  yet  the  ship  has  become  theirs.  If  they 
have  accepted  in  fact  (and  this  is  evidence  of  their  having  accepted 
in  fact)  it  would  be  so.  They  would  have  to  pay  the  policy  of 
insurance,  that  is  the  insured  value,  and  they  would  have  the 
ship.  The  statement  in  the  defender's  answer  explains  these 
things  in  a  way  which  goes  to  shew  that  they  did  not  accept  the 
abandonment  at. all.  Which  of  the  two  is  true  I  do  not  inquire, 
but  each  side  has  stated  evidence  which  would  tend  to  shew  that 
there  had  been,  or  that  there  had  not  been,  an  acceptance  in  fact. 

Now,  my  Lords,  I  do  not  deny  that  there  may  be  a  case  in 
which  the  underwriters  might  not  have  really  intended  to  accept 
in  fact  and  yet  they  might  be  precluded — barred  by  personal  ex- 
ception I  think  is  the  Scotch  phrase — from  denying  that  they  had 
accepted;  and  probably  the  effect  there  would  be  the  same  in 
law  as  if  they  had  accepted.  But  then  I  must  say  no  such  case 
is  raised  here.  If  such  a  case  had  been  raised,  I  think  it  would 
have  been  right  and  proper  for  the  Court  of  Session  when  they 
came  to  make  their  interlocutor  to  say,  We  find  as  a  matter  of 
fact  that  such  and  such  things  arise,  we  find  as  a  matter  of  law 
that,  although  those  things  arise,  and  although  the  owner  has 
contended  that  they  operate  as  a  bar  by  personal  exception  to 
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the  underwriters  denying  that  they  arise,  we  think  they  do  not.  H.  L.  (Sc.) 
Or  they  might  have  found  as  a  fact,  We  find  that  such  and  such  I881 
things  arise,  we  do  not  find  that  the  underwriters  accepted  the  shepherd 
abandonment  as  a  matter  of  fact,  but  we  do  find  as  a  matter  of  UE-sjj^j^gQy 
law  that,  having  done  as  much  they  did,  they  must  be  bound  by 
it  and  must  be  taken  to  have  accepted ;  I  think  so  to  find  in  such 
a  case  would  be  very  right  and  proper.  But  then,  when  I  read 
this  condescendence  and  answer,  I  observe  that  there  is  nothing  of 
the  sort  raised  here ;  there  is  not  a  pretence  for  it ;  there  is  not  a 
word  in  what  is  set  out  either  in  the  condescendence  or  in  the 
answer,  in  the  statement  of  facts,  which  in  the  least  shews  any- 
thing which  should  amount  to  an  estoppel,  or  personal  exception, 
binding  them  to  act  as  if  they  had  accepted,  when  in  point  of  fact 
they  had  not.  Therefore,  the  only  thing  that  could  be  properly 
found  upon  that  part  of  the  case  was,  had  they  accepted  or  had 
they  not  as  a  matter  of  fact?  The  sheriff  finds  that  the  under- 
writers did  not  accept  the  abandonment.  The  Court  of  Session 
finds  that  the  underwriters  did  not  accept  the  abandonment.  It 
certainly  seems  to  me  that  your  Lordships  would  act  directly  in 
the  teeth  of  the  Scotch  Judicature  Act  if  you  were  to  say  that  you 
will  not  take  that  as  a  finding  of  fact  which  is  to  be  binding  upon 
this  House  without  inquiring  into  the  evidence  which  led  to  it. 

Now  comes  the  other  question,  in  which  there  is  more  appear- 
ance of  substance  than  in  the  former.  The  same  facts  which  I 
read  as  to  the  abandonment  are  also  material  as  to  the  other 
point.  The  law  I  take  to  be  clear  enough  that  where  a  ship  has 
been  by  the  perils  of  the  sea  (though  not  actually  destroyed  so  that 
it  is  still  a  ship),  so  damaged  and  placed  in  such  a  position  that 
the  owner  of  the  ship  cannot  use  her  again  as  a  ship  unless  ho 
incurs  considerable  expense,  or  so  situated  that  he  is  deprived  of 
his  control  over  her  and  cannot  use  her  unless  he  can  get  her  out 
of  that  situation,  which  would  generally  both  occupy  time  and 
involve  expense  in  repairs  and  otherwise — in  such  a  case  I  take 
it  the  rule  is,  as  I  have  always  understood  it  for  a  great  many 
years  as  it  was  expressed  by  Mr.  Justice  Maule  in  the  case  of 
Moss  V.  Smith  (1).    He  put  it  thus:  We  are  dealing  with  a  mer- 
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H.  L.  (Sc.)  cantile  matter,  we  are  dealing  with  mercantile  law,  and  where  a 

1881       thing  cannot  be  practically  done  in  a  mercantile  contract,  we  think 

Shepherd       cannot  be  done  at  all :  if  you  cannot  practically  get  a  ship 

„    ^-        out,  it  is  impossible  to  sret  her  out ;  she  is  lost  because  she 
Henderson.        '  ^  o  ? 

  must  stay  there.    And,  further,  he  sroes  on  to  say  in  mercantile 

Lord  Blackburn.  '  .  i 

  matters  what  cannot  be  done  without  an  expense  m  domg  it  wnicn 

would  be  unreasonable  in  proportion  to  the  object,  is  to  be  consi- 
dered as  impracticable  and  impossible ;  and  he  gives  the  celebrated 
instance  that  a  sixpence  dropped  into  the  water,  which  you  can 
see  lying  at  the  bottom  at  a  depth  of  twenty  feet  in  clear  water,  is 
totally  lost  because  it  would  cost  much  more  than  the  sixpence  to 
get  it  up,  it  would  cost  more  than  it  was  worth.  That  is  an  apt 
illustration  of  the  rule  applying  to  such  cases.  It  is  called  a 
constrnctive  total  loss."  I  do  not  quarrel  with  the  phrase 
although  it  is  not  perhaps  quite  correct. 

'Noyv  we  have  to  see  how  time  enters  into  the  question.  Sup- 
posing the  notice  of  abandonment  was  at  the  time  when  it  was 
given  justified  on  the  ground  that  at  that  time  a  reasonable  person 
would  think,  and  would  reasonably  and  properly  act  upon  the  notion, 
that  the  ship  situated  as  she  was  was  then  totally  lost  within  Mr. 
Justice  Maule's  rule,  because  he  must  have  waited  longer  and 
spent  more  than  he  could  reasonably  have  done  before  he  could 
get  the  ship  back  to  be  a  ship  —  there  is  a  question  raised 
upon  which  I  have  an  opinion.  I  have  both  expressed  it  in  this 
House,  and  formerly  I  have  also,  I  think,  in  advising  this  House 
expressed  an  opinion  upon  the  matter  as  far  as  regards  English 
law.  There  is  a  considerable  difference  between  the  law  of 
England  and  the  law  of  some  foreign  countries,  France  in  par-' 
ticular.  In  the  law  of  England  where  notice  of  abandonment  is 
given  and  the  circumstances  are  such  that  the  man  may  reason- 
ably give  it,  but  the  underwriter  refuses  to  take  it  and  after- 
.  wards  an  action  commences,  if  in  the  interim  that  which  the  man 
who  gave  the  notice  of  abandonment  reasonably  and  properly 
believed  to  be  a  total  loss  turns  out  to  be  not  a  total  loss,  it 
cannot  be  held  that  it  is.  For  instance,  if  a  ship  has  actually 
been  captured  and  is  apparently  going  off  into  the  enemy's 
hands,  and  thereupon  notice  of  abandonment  is  given ;  it  is 
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perfectly  good  as  matters  then  stand.  But  an  English  frigate  meets  H.  L.  (Sc.) 

the  ship  and  recaptures  her  and  brings  her  back  before  action  is  }^ 

brought,  then  yo-u  must  take  it  that  it  is  not  a  case  of  constructive  Phepheud 

total  loss  in  laAv  at  the  time  when  the  action  is  brought ;  and,  He^dbrso^. 

as  Lord  Mansfield  said  long  before,  in  Hamilton  v.  Mendes  (1),  it  Lord^ii^rburE 

is  a  rule  of  the  law  of  insurance  in  England  that  where  a  thing  is 

safe  in  fact  no  artificial  reasoning  should  be  permitted  to  say  that 

it  is  not.    The  case  is  quite  different  if  the  re-capture  puts  the 

ship  in  such  a  position  that  the  owner  cannot  get  her  without 

paying  more  than  she  is  worth,  that  is  the  case  of  JSoldsworth  v. 

Wise  (2).   But  the  law  in  foreign  countries  is  different — certainly 

in  France,  where  it  depends  I  think  upon  express  enactments  in 

the  famous  Code  of  the  Marine,  the  law  is  different  altogether. 

The  point  seems  to  be  a  moot  point  not  yet  finally  decided  in 

Scotland,  and  I  am  not  going  to  express  an  opinion  as  to  how 

it  would  be  in  Scotch  law.    I  merely  observe  that  there  seems 

to  be  a  point  which  might  be  raised,  and  which  if  it  were  well 

raised  now  would  be  a  very  proper  question  for  the  House  to 

decide  upon,  whether  or  no  you  ought  by  the  law  of  Scotland  to 

look  at  what  was  really  the  state  of  things  (with  light  thrown 

upon  it  by  what  happened  afterwards)  on  the  7th  of  June,  when 

notice  of  abandonment  was  given,  and  whether  you  could  not  as 

in  England  say  to  the  owner,  Though  on  the  7th  of  June  the 

state  of  things  was  such  as  gave  you  a  right  to  abandon  the  ship, 

yet  before  the  1st  of  October,  when  you  commenced  your  action, 

that  state  of  things  was  changed  and  you  had  not  the  right  to 

abandon. 

Now  when  the  case  came  before  the  sheriff  he,  after  liaving 
stated  the  earlier  facts,  proceeds  to  find  this :  "  Finds  that  shortly 
alter  the  stranding  of  the  Krishna  the  south-west  monsoon  began 
upon  the  coast  of  India  and  continued  till  the  end  of  September 
or  beginning  of  October,  and  that  during  its  continuance  it  was 
impossible  to  get  the  Krishna  afloat.  Finds  that,  in  August  and 
September  "  (this  is  to  be  noticed)  "  and  at  the  date  when  this 
action  was  raised  the  Krishna  was  not  in  any  risk  of  sustaining 
further  injury  where  she  lay,  and  that,  regard  being  had  to  the 
(L)  2  Burr.  L198.  (2)  7  B.     0.  794. 
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li. L.  (Sc.)  usual  course  of  the  monsoon,  there  was  tlien  a  reasonable  prospect 

1881  of  her  being  got  off  the  sandy  shore  where  she  lay  without  greater 

Shephebd  expense  than  a  prudent  uninsured  owner  would  reasonably  incur : 
Henderson  ^^^^^  therefore  that  there  was  not  at  that  date  a  constructive 
  total  loss  of  the  ship  such  as  to  entitle  the  pursuer  to  abandon  her 

Lord  Blackburn.  ^  ^ 

 to  the  underwriters."  He  does  not  say  that  he  thought  that  there 

had  been  a  constructive  total  loss  on  the  7th  of  June  when  the 
notice  of  abandonment  was  given,  though  he  certainly  leaves  it 
open  to  be  contended  that  it  was  so,  putting  his  decision  upon  a 
point  which  if  it  arose  here  this  House  ought  to  decide ;  but  it 
does  not  arise  here,  and  certainly  I  am  not  going  to  decide  it 
w  ithout  an  opportunity  for  both  argument  and  consideration,  for 
it  may  be  an  important  question. 

Now  that  being  the  point  which  the  sheriff  had  decided  when 
the  case  came  to  the  Court  of  Session,  not  one  additional  word 
either  upon  the  record  or  upon  the  proof  is  brought  forward.  It 
all  stands  as  it  was  before,  and  then  after  that  the  finding  of  the 
Court  of  Session  is  this.  After  finding  *'  that  the  underwriters 
did  not  accept  the  abandonment,"  upon  which  I  will  say  no  more, 
it  proceeds :  "  Find  that  the  pursuer  brought  this  action  for  indem- 
nification of  his  loss  upon  the  1st  day  of  October  1879 :  Find  that^ 
shortly  after  the  stranding  of  the  Krishna  the  south-west  monsoon 
began  upon  the  coast  of  India  and  continued  till  the  end  of  Sep- 
tember or  beginning  of  October,  and  that  during  its  continuance 
it  was  impossible  to  get  the  Krishna  afloat :  But  find  that  there 
was  on  the  7th  of  June,  and  continued  thereafter  to  be,  a  reason- 
able  prospect  of  her  being  got  off  the  sandy  shore  on  which  she 
lay  without  greater  expense  than  a  prudent  uninsured  owner  would 
reasonably  incur  :  Find,  therefore,  that  there  was  not  at  that  date, 
a  constructive  total  loss  of  the  ship."  They  do  not  say  in  express 
terms  that  there  was  not  a  constructive  total  loss  after  that  date^ 
for  the  obvious  reason  that  the  sheriff  had  found  that  there  was 
not  a  constructive  total  loss  after  that  date,  and  what  they  were 
finding  was  what  he  had  not  found.  The  question  of  law  intended 
to  be  raised  did  not  arise,  for  there  was  not  a  total  loss,  construc- 
tive or  otherwise,  on  the  7th  of  June  or  at  any  date  after  that — 
that  is  what  they  were  meaning  to  find. 
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Now  upon  that  this  complaint  has  been  made  by  the  appellant,  n.  l.  (Sc.) 
It  is  said,  the  cause  ought  to  be  remitted  to  the  Court  of  Session  for,  1881 

non  constat  for  all  they  say,  the  ship  might  have  been  got  off  the  shepherd 

shore  and  carried  to  Bombay  for  a  very  reasonable  expense,  indeed  jjp ^^-J3EpsQ^, 

at  a  very  small  expense,  and  yet  it  mie^ht  be  that  the  Krishna  had   

r  ./  o  Blackburn. 

been  so  damaged  upon  the  shore  that  she  would  not  be  repairable   

except  at  a  great  expense,  and  if  that  great  expense  and  the 
expense  of  carrying  her  to  Bombay  exceeded  the  total  value  of 
the  ship  she  would  have  been  constructively  totally  lost  on  the 
7th  of  June.  That  is  the  way  in  which  I  think  it  is  put.  But 
I  think,  if  the  House  were  to  remit  the  case  to  the  Court  of 
Session  upon  that  state  of  things,  there  would  be  a  great  risk 
of  miscarriage,  because  the  Court  of  Session  would  never  believe 
that  we  were  doing  anything  so  absurd.  To  meet  the  point  which 
the  appellant  raises  here,  it  seems  to  me  that  if  we  were  to  remit  it 
all  the  Court  of  Session  would  have  to  do  in  order  to  make  their 
interlocutor  perfectly  clear  would  be  to  add  a  few  words  to  their 
finding,  to  say  "  that  there  was  on  the  7th  of  June,  and  continued 
thereafter  to  be,  a  reasonable  prospect  of  her  being  got  off  the 
sandy  shore  on  which  she  lay  and  of  her  being  thereafter  repaired 
without  greater  delay  and  expense  than  a  prudent  uninsured 
owner  would  reasonably  incur."  With  the  addition  of  those  few 
words  there  could  not  be  the  least  doubt  that  the  interlocutor 
would  properly  find  that  in  point  of  fact  there  was  not  a  con- 
structive total  loss,  that  there  was  no  total  loss  at  all ;  and  if  we 
were  to  send  it  down  to  the  Court  of  Session  I  think  the  risk 
would  be  that  they  could  never  imagine  that  the  House  was 
sending  it  down  merely  for  the  purpose  of  inserting  those  words. 
That  the  Court  of  Session  would  without  hesitation  insert  those 
words  if  required,  is,  to  my  mind,  looking  at  the  record,  quite 
certain.  The  next  time  they  are  making  an  interlocutor  I  think 
it  would  be  better  for  them  to  remember  that  objections  of  this 
sort  may  be  made,  and  to  express  themselves  a  little  more  fully  in 
the  words  they  use.  But  when  we  look  to  the  record  and  see  what 
the  allegations  on  both  sides  are,  and  what  had  been  the  finding  of 
the  sheriff  from  which  the  appeal  was  brought— taking  all  these 
together — I  think  we  ought  to  construe  the  interlocutor  as  mean- 


V. 
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Lord  Blackburn. 
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H.  L.  (Sc.)   iog  exactly  what  it  would  mean  if  those  few  words  whieli  I  have 

1881      mentioDed  had  been  added. 
Shepherd  attempt  was  made  (I  think  it  was  a  yery  desperate  one)  to 

argue  that ;  inasmuch  as  in  the  Act  of  the  6  George  IV,  the  legis- 
lature had  referred  to  a  special  verdict,  which  I  understand  to 
mean  a  special  verdict  in  England,  as  fixing  the  facts,  therefore 
the  interlocutor  which  was  to  do  this — to  state  the  facts — was  to 
state  them  with  all  the  minute  particularity  required  in  a  special 
verdict ;  in  short  that  an  interlocutor  of  the  Court  of  Session 
was  to  be  open  to  a  special  demurrer,  as  it  used  to  exist  in  my 
early  days.  I  can  only  say  that  I  do  not  believe  the  legislature 
intended  anything  of  the  sort,  and  I  think  the  decision  in  Mackay 
V.  Bick  (1),  the  only  case  which  I  believe  has  ever  come  before  this 
House  on  the  point,  gives  us  the  real  right  rule,  namely,  that 
when  the  Court  of  Session  has  said.  We  find  certain  facts,  we  are 
to  take  those  facts  as  conclusively  and  properly  found ;  but  if  we 
see  upon  the  record  that  there  was  anything  really  in  dispute 
involving  a  question  of  law,  if  the  Court  of  Session  have  left  that 
open  to  us  we  will  decide  it,  if  not,  we  will  remit  it  down  to  that 
Court  for  them  to  shew  distinctly  how  it  was.  In  the  present  case 
I  do  not  think  that  there  is  the  least  occasion  to  do  so. 


LoED  Watson: —  ^.---^ 

My  Lords,  if  this  case  had  come  before  us  on  the  merits,  and 
we  were  free  to  deal  with  it  in  the  same  way  as  it  was  competent 
for  the  Second  Division  of  the  Court  of  Session  to  do,  a  great 
many  interesting  questions  both  of  law  and  fact  might  have 
arisen ;  but  it  is  admitted  to  be  one  of  those  cases  to  which  the 
provisions  of  the  40th  section  of  the  Scotch  Judicature  Act  directly 
apply,  and  therefore  the  contention  at  the  bar  is  necessarily 
confined  to  an  impeachment  of  the  interlocutor  of  the  Second 
Division  upon  the  more  limited  grounds  which  are  permitted  by 
that  statute. 

Upon  the  general  scope  and  purpose  of  that  Act  I  desire  to 
say  nothing,  because  these  have  been  commented  upon  in  a 
judgment  of  this  House  within  a  very  recent  date,  in  the  case  of 

(1)  6  App.  Cas.  251. 
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Mackay  v.  Dick  (1).  I  will  only  add  this,  that  the  contention  H.  L.  (Sc.) 
seems  to  me  to  be  entirely  unwarrantable  that  the  Court,  in  I88I 
framing  their  findings  of  fact  under  that  40th  section,  are  bound 
to  observe  the  very  strict  rules  which  are  applicable  to  the  special 
verdict  of  a  jury  in  England.  I  think  that  all  the  Court  are 
bound  to  do  is  to  find,  either  negatively  or  affirmatively,  upon 
those  propositions  in  point  of  fact  which  are  to  be  found  in  the 
record,  and  upon  which  the  parties  rely  in  their  contention  at  the 
bar.  I  say  so  advisedly,  because  I  am  not  prepared  to  hold  that, 
if  the  parties  do  not  insist  upon  facts  material  to  their  case  in  the 
Court  below,  they  shall  as  a  matter  of  right  be  entitled  to  come 
here  and  insist  that  the  case  shall  go  back  to  the  Court  of  Session 
to  be  tried  upon  grounds  which  might  have  been  competently 
urged  at  the  bar  of  that  Court,  when  the  case  first  came  before  it, 
but  which  were  not  then  urged. 

In  this  interlocutor  two  sets  of  findings  are  impeached ;  that 
finding  which  refers  to  the  alleged  acceptance  of  abandonment  by 
the  underwriters,  including  the  defender,  and  the  other  finding 
which  relates  to  the  facts  upon  which  the  Court  base  their  con- 
clusion in  point  of  law  to  the  effect  that  there  had  been  no  total 
loss. 

Now,  my  Lords,  I  am  not  at  all  prepared  to  suppose  that  in  no 
case  of  acceptance  of  abandonment  by  the  underwriters  can  facts 
arise  which  will  raise  a  proper  question  of  law  for  the  determina- 
tion of  the  Court ;  but  I  think  that,  when  such  a  case  occurs,  the 
facts  raised  must  be  of  the  kind  which  have  been  referred  to  by 
my  noble  and  learned  friend  opposite  (Lord  Blackburn).  It  would 
have  been  quite  competent  here  for  the  pursuer  in  the  action  to 
set  forth  some  specific  fact,  such  as  the  sale  of  the  vessel  by  the 
underwriters  or  their  agent,  and  to  found  upon  that  as  in  law 
being  a  conclusive  answer  to  the  contention  of  the  defender: 
that  would  be  raising  a  plea  for  the  consideration  of  the  Court  of 
the  nature  of  estoppel,  or  a  ''plea  in  bar  "  as  it  is  termed  in  the 
language  of  the  law  of  Scotland.  But  tliere  is  no  case  of  that 
kind  indicated  upon  the  record.  There  are  a  few  specific  facts 
averred,  and  after  setting  forth  those  specific  facts,  the  third 
(1)  G  App.  Cas.  251. 
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H.  L.  (Sc.)  article  of  the  condescendence  concludes  with  the  general  averment 

1881  that  "  the  defender  and  the  underwriters  thus  accepted  the  pur- 

Shephebd  suer's  abandonment."  These  are  not  facts  which  could  have  been 
^'  founded  upon  as  per  se  raising  any  question  of  law,  but  it  was 
  said  that,  followed  by  that  general  averment,  they  must  be  looked 

Lord  Watson,  ,  •  i  -i  •  n  /«  '         n  i- 

  upon  as  raising  a  question  of  law  and  not  a  question  of  fact.  My 

answer  is  that  the  whole  averments  when  taken  together  do  not 
raise  any  question  of  law,  and  that  it  is  not  necessary  that  the 
Court  of  Session  in  complying  with  the  provisions  of  the  40th 
section  of  the  Judicature  Act  should  specify  the  chain  of  circum- 
stances or  the  chain  of  evidence  from  which  they  come  to  a  con- 
clusion in  point  of  fact;  and  accordingly,  looking  to  the  terms  of 
the  record  and  the  course  which  this  case  has  taken  in  the  Courts 
below,  I  have  come  to  be  of  opinion  that  the  Court  have  decided 
the  only  issue  submitted  to  them,  being  an  issue  of  fact  and  not  of 
law,  and  accordingly  that  their  finding  to  the  effect  that  there  has 
been  no  acceptance  of  abandonment  is  not  open  to  impeachment 
at  your  Lordships'  bar. 

My  Lords,  the  other  matter  I  confess  is  attended  with  more 
difficulty.  It  is  said  that  the  findings  which  are  followed  by  the 
finding  in  law,  "  that  there  was  not  at  that  date  a  constructive 
total  loss  of  the  ship,"  are  defective ;  that  there  ought  to  have 
been  a  substantive  finding  upon  the  point  whether  or  no  the  ship 
was  capable  of  being  repaired  on  such  reasonable  terms  as  would 
have  led  a  prudent  uninsured  owner  to  repair  her.  Possibly,  in 
order  to  strict  logical  sequence,  some  finding  of  that  sort  should 
have  been  introduced.  But  then  it  is  necessary  to  see  whether 
that  really  formed  an  essential  part  of  the  case  as  raised  upon  the 
record  or  as  pleaded  by  the  pursuer  in  this  action.  My  Lords,  I 
cannot  say  much  in  favour  of  the  record  in  this  case.  It  is  exceed- 
ingly loose.  It  begins  by  asserting  that  the  vessel  by  being 
stranded  upon  the  beach  at  a  particular  spot  thereby  "  became  a 
wreck,"  and  then,  after  alleging  that  there  was  a  notice  of  aban- 
donment and  a  taking  of  possession  of  the  vessel,  there  is  a  further 
allegation  to  the  effect  that  there  was  thus  an  acceptance  of  the 
abandonment.  But  what  is  meant  by  those  words,  "  a  wreck  ?" 
Do  they  mean  that  the  vessel  was  wrecked  in  the  sense  of  having 
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been  run  ashore,  it  being  possible  to  get  her  afloat  again  either  H.  L.  (So.) 

then  or  within  a  reasonable  time,  or  do  they  mean  that  she  had  1881 

been  converted  from  a  vessel  capable  of  being  navigated,  with  Shbphebd 

slight  or  considerable  repair,  into  a  mere  battered  hull  ?  I  cannot  hexi^PwSox 

read  the  statements  of  the  pursuer,  in  that  part  of  the  record  which  - — 

,  .  .        i-iord  Watson. 

relates  to  the  subsequent  floating  of  the  vessel,  as  being  reconcil-   

able  with  the  notion  that  she  was  utterly  shattered  by  being 
beached.  From  the  record  itself  I  draw  the  inference  that  the 
case  which  was  intended  to  be  made,  and  which  was  made  under 
that  very  general  statement,  was  this,  that  owing  to  the  locality 
where  the  vessel  was  run  upon  the  beach,  and  owing  to  the  bad 
weather  at  that  time  of  the  year,  and  the  certain  continuance  of 
the  monsoon  for  a  considerable  period,  it  was  impossible  to  ascer- 
tain the  state  of  the  vessel's  hull  or  what  her  injuries  were,  and 
that  it  was  impossible  to  tell  whether  she  would  be  got  off  or 
whether  she  would  be  got  off  within  a  reasonable  time ;  that  in 
fact  it  was  impossible  to  speculate  at  that  date  with  any  degree  of 
certainty  that  she  ever  could  be  got  off  at  such  an  expense  as  a 
prudent  man  would  incur.  That  is  the  case  which  was  dealt  with 
by  the  learned  judges  in  both  the  Courts  below,  and  that  satisfies 
me  (and  it  is  perfectly  competent  to  refer  to  their  judgments  for 
the  purpose)  that  the  pursuer  so  understood  his  own  record,  and 
that  the  Court  in  negativing,  as  they  have  certainly  done,  these 
grounds  of  action,  have  negatived  the  contention  that  was  laid 
before  them.  I  think  that  when  they  find,  that  on  the  7th  of 
June  there  was  a  reasonable  prospect  of  her  being  got  off  the 
sandy  shore  on  which  she  lay,  without  greater  expense  than  a 
prudent  uninsured  owner  would  reasonably  incur,  that  finding 
must  be  construed  in  reference  to  these  views  of  the  record,  and 
as  necessarily  implying  that  the  vessel  was  capable  of  being 
repaired ;  because  no  prudent  uninsured  owner  could  have  thouglit 
of  salving  a  vessel  which  was  utterly  incapable  of  repair. 

I  desire  to  say  that  if  the  pursuer  intended  to  raise  the  point, 
upon  which  he  now  complains  that  the  Court  of  Session  hav(^ 
pronounced  no  finding,  it  was  his  duty  to  do  so,  by  making  a  dis- 
tinct and  articulate  statement  of  that  ground  of  action,  instead  of 
concealing  it  under  such  general  and  figurative  expressions  as  that 
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Henderson. 

Lord  Watson. 


the  vessel  became  a  wreck.  There  was  quite  suflScient  "disclosed, 
in  his  own  pleading,  and  still  more  in  the  pleadings  of  the 
defender,  with  regard  to  this  vessel  having  been  got  off  and  dealt 
with  as  a  floating  vessel  and  repaired  in  dock,  to  have  made  that 
duty  peculiarly  incumbent  upon  him  in  the  present  case.  My 
Lo»ds,  agreeing  as  I  do  with  the  views  which  your  Lordships 
take  not  only  of  the  law  but  also  of  the  right  construction  of  the 
pleadings  in  this  case,  I  concur  in  the  judgment  which  your 
Lordships  propose  to  pronounce. 

Interlocutor  appealed  from" affirmed ;  and  appeal 
dismissed  with  costs. 


Agents  for  appellant :  Lyne  &  Holman. 

Agents  for  respondent :  HoUams,  Son,  dt  Coward. 
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ERNEST  CHAKLES  ELLIOTT      .  . 

AND 

WILLIAM  TURQUAND  

ON  APPEAL  FROM  THE  SUPREME  COURT  AT  JAMAICA. 

BoLnkrwptcy  Act,  1869,  s.  39 — MutuaV Dealings — 'Set-off — Agent's  Authority  not 
revohed  till  Notice  of  act  of  hanhruptcy. 

The  object  of  sect.  39  of  the  Bankruptcy  Act,  1869,  is  that  where  there 
are  mutual  accounts  a  secret  act  of  bankruptcy  should  not  stop  the  currency 
of  those  accounts ;  the  existence  of  mutual  dealings  and  accounts  protects 
the  credits  and  debts  on  each  side  from  the  operation  of  the  act  of  bank- 
ruptcy until  notice  of  it.  The  exact  date  at  which  a  mutual  account  is 
to  stop  must  depend  on  the  circumstances  of  the  case  and  the  nature  of 
the  credits,  but  may  and  ought  to  be  taken  at  least  up  to  the  date  when  the 
person  claiming  the  benefit  of  sect.  39  has  notice  of  an  act  of  bankruptcy. 

Where  authority  had  been  given  previous  to  an  act  of  bankruptcy  by  the 
bankrupts  to  the  defendant  in  the  course  of  mutual  dealings  to  receive  the 
purchase-money  of  their  estate  and  to  ploco  it  to  account,  and  sach  autho- 
rity had  been  acted  upon  before  notice  of  an  act  of  bankruptcy  : 

Held,  that  such  authority  was  not  revoked  by  the  act  of  bankruptcy, 
that  the  payment  thereof  to  the  defendant  was  a  rightful  payment ;  that 
being  so  received  it  became  a  debt  and  an  item  in  the  account  between 
liim  and  the  bankrupts  before  notice  of  any  act  of  bankruptcy,  and  that 
the  defendant  was  entitled  to  set  oli'  against  it,  in  an  action  brought  by  the 
trustee  in  bankruptcy,  the  debt  due  from  the  bankrupts  to  him. 

Appeal  from  a  judgment  of  the  Supreme  Court,  Aug.  25, 
1880,  discharging  a  rule  nisi  for  setting  aside  a  judgment  entered 
for  the  respondent  in  an  action  brought  by  him  as  trustee  of 
Cottam,  Mortan  &  Co.,  against  the  appellant  to  recover  the 
sum  of  £560  and  interest  as  money  received  to  the  use  of  tlie 
respondent  and  for  entering  a  judgment  for  the  appeUant,  on  the 
ground  that  the  appellant  had  no  right  to  set  off  or  appropriate 
the  £560  against  a  larger  debt  due  by  the  bankrupts  to  him,  either 
under  the  39th,  94:th,  or  95fch  sections  of  the  Bankruptcy  Act, 

*  Present: — Sir  Barnes  rEAcocK,  Sir  Montague  E.  Smith,  Sis  Uoiu:ut 
P.  Collier,  Sir  Richard  Couch,  and  Sir  Arthur  IIoiuiouse. 


.    Defendant  ;      J.  c* 

1881 

.    Plaintiff.     ^^^"'^  ^> 
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J.  0.      1869,  because  the  authority  of  the  appellant  to  receive  the  £560 
1881       had  been  determined  by  the  bankruptcy. 
Elliott        The  facts  of  the   case   appear   in  the  judgment  of  their 

TuEQUAND.  Lordships. 

  The  proceedings  in  the  action  were  as  follows ; — 

The  action  was  brought  on  the  12th  of  December,  1879,  the 
declaration  claiming  the  £560  as  money  had  and  received  by  the 
appellant  as  trustee  as  aforesaid  to  the  use  of  the  plaintiff,  and 
also  as  upon  an  account  stated  by  the  appellant  in  respect  thereof. 
The  appellant  filed  four  pleas,  (1)  denial  of  respondent  being 
trustee  as  alleged ;  (2),  never  indebted ;  (3),  authority  from  Cottam, 
Mortan,  &  Co.,  before  the  alleged  bankruptcy,  to  appellant  to  re- 
ceive £560,  and  that  without  notice  of  any  act  of  bankruptcy  com- 
mitted by  them,  the  appellant  had  received  the  said  sum  as  their 
agent  and  not  for  the  respondent,  but  for  them,  and  in  due  course 
of  appropriation  placed  the  same  to  their  credit  in  account,  and 
that  after  such  credit  the  said  firm  were  still  indebted  to  him ; 
(4),  that  prior  to  the  alleged  bankruptcy  and  without  any  notice 
of  any  act  of  bankruptcy,  appellant  and  Cottam,  Mortan,  &  Co.  had 
mutual  debts,  credits,  and  dealings,  and  appellant  being  there- 
unto authorized,  received  for  their  use  the  said  sum  of  £560,  and 
without  notice  of  any  act  of  bankruptcy  placed  the  same  to  their 
credit  in  the  account  of  their  mutual  dealings  in  respect  of  which 
after  such  credit  the  firm  remained  indebted  to  the  appellant. 
The  respondent  joined  issue  on  these  pleas  and  filed  a  replication 
to  the  3rd  and  4th,  that  the  authority  to  receive  the  £560  had 
been  determined  before  its  receipt,  and  a  further  replication  to 
the  3rd  plea  that  the  agency  of  the  appellant  had  been  deter- 
mined before  money  placed  to  credit  in  account  of  Cottam, 
Mortan,  &  Co.  The  findings  and  verdict  of  the  jury,  are  stated 
in  the  judgment  of  their  Lordships. 

MacJceson,  Q.C.,  and  Pollard,  for  the  appellant,  contended  that 
the  judgment  entered  for  the  respondent  should  be  set  aside  and 
entered  for  the  appellant.  The  receipt  by  the  appellant  of  the 
money  and  his  appropriation  of  it  by  placing  it  to  the  credit  in 
general  account  of  Cottam,  Mortan,  &  Co.  in  the  account  of  their 
mutual  debts,  credits,  and  dealings,  was  a  dealing  with  them 
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protected  by  sub-sect.  2  or  sub-sect.  3  of  sect.  94,  or  sub-sect.  1  of  J.  0. 
sect.  95  of  the  Bankruptcy  Act  of  1869  (32  &  33  Vict.  c.  71).  If  the  i88l 
transaction  fell  within  any  one  of  the  sections  94,  95,  or  39  of  that  elliott 
Act  the  £560  never  became  the  property  of  the  respondent  and  he 
cannot  sue  for  it.  The  appellant's  authority  to  receive  the  money 
and  appropriate  the  same  in  account  existed  in  fact  and  in  law  at 
the  date  of  such  receipt  and  appropriation.  The  mere  commission 
of  an  act  of  bankruptcy  by  Cottam,  Mortan,  &  Co.  did  not  operate 
as  a  revocation  of  the  authority  given  to  the  appellant,  who  had 
received  and  placed  the  money  to  the  bankrupts'  credit  in  account 
without  notice  of  any  act  of  bankruptcy.  The  mutual  dealings 
between  the  appellant  and  the  bankrupts  were  of  such  a  nature  as 
to  entitle  him  to  avail  himself  of  sect.  39  of  the  Act  of  1869  as 
against  the  respondent.  Eeference  was  made  to  Ex  ^arte  JDuignan, 
In  re  Bissell  (1) ;  EawMns  v.  Whitten  (2);  Ex  parte  Fillers,  In 
re  Curtoys  (3) ;  Coles  v.  Bdbins  (4) ;  Bittleston  v.  Timmis  (5) ; 
Kynaston  v.  Crouch  (6)  ;  Naoroji  v.  Chartered  Bank  of  India  (7)  ; 
Pearson  Graham  (8) ;  Booth  v.  Hutchinson  (9) ;  Bose  v.  Hart  (10). 
[Sir  Barnes  Peacock  referred  to  French  v.  Fenn,  cited  in  Bose 
V.  Hart,  in  which  the  sale  as  well  as  the  receipt  of  the  money 
took  place  after  the  bankruptcy.]    Smith  v.  Hodgson  (11). 

Bighy,  Q,C.,  and  B.  T.  Beid,  for  the  respondent,  contended  that 
the  £560  was  the  money  of  the  respondent,  and  that  the  appel- 
lant received  it  to  his  use.  The  question  is,  did  this  case  come 
within  the  exceptions  allowed  in  the  Act  of  1869  to  the  rule 
whereby  things  vest  in  the  assignee  by  relation  from  the  act  of 
bankruptcy.  There  was  no  contract  under  which  the  appellant 
had  any  lien  as  against  the  bankrupts  on  the  proceeds  of  the 
estate  sold  in  respect  of  the  debt  against  which  he  seeks  to  set  it 
off.  The  credit  in  this  case  was  not  given  before  the  bankruptcy, 
and  the  bankruptcy  operated  as  a  revocation  of  the  appellant's 
authority.    The  frame  of  the  Act  is  this,  that  prima  facie  every 

(1)  Law  Rep.  6  Ch.  Ap.  605.  (7)  Law  Ecp.  3  C.  P.  444  ;  18  L.  T. 

(2)  10  B.  &  C.  217-221.  (N.S.)  358. 

(3)  17  Ch.  D.  G58.  (8)  6  Ad.  &  E.  890. 

(4)  3  Camp.  183.  (9)  Law  Rep.  15  Eq.  30. 

(5)  2  D.  &  L.  817.  (10)  2  Sm.  L.  C.  29(3. 
(())  14  M.  &  W.  260.  (11)  4  T.  R.  211. 
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J.  C.       act  of  the  bankrupt  is  invalid  after  the  act  of  bankruptcy.  The 
1881      sections  contain  all  the  exceptions  to  that  rule,  and  there  can  be 
Elliott    310  valid  disposition  after  an  act  of  bankruptcy  unless  such  act  is 
CuKQUAND    protected  by  one  of  these  sections.    Eeference  was  made  to 

  sect.  39 ;  Tamplin  v.  Diggins  (1) ;  Williams  on  Bankruptcy,  p.  275. 

The  authority  here  was  merely  that  the  appellant  might  get  in 
the  £560,  provided  the  bankrupts  did  not  otherwise  dispose  of  it, 
which  they  had  done  in  favour  of  the  respondent  by  the  bank- 
ruptcy. That  is  not  a  giving  of  credit  protected  by  sect.  39.  That 
section  relates  only  to  mutual  dealings  and  accounts  prior  to  the 
act  of  bankruptcy,  except  as  regards  such  credits  previously  given 
as  may  afterwards  terminate  in  debts.  In  order  that  the  transac- 
tion may  be  protected  under  sect.  39  it  must  also  come  within 
sects.  94  and  95.  Eeference  was  made  to  Coles  v.  Bobins  (2)  ; 
Bittleston  v.  Timmis  (3) ;  Astleg  v.  Gurney  (4)  ;  Young  v.  Banh 
oj  Bengal  (5) ;  Barker  v.  Smith  (6) ;  In  re  Waugh,  Ex  j^arte 
Bichin  (7) ;  Ex  ^arte  Billers,  In  re  Ourtoys  (8). 

Counsel  for  the  appellant  were  not  called  on  to  reply. 

The  judgment  of  their  Lordships  was  delivered  by 
^'SiE  Montague  E.  Smith: — 

This  appeal  arises  in  an  action  brought  by  the  respondent,  the 
trustee  in  bankruptcy  of  Messrs.  Cottam,  Mortan,  &  Co.,  West 
India  merchants,  to  recover  from  the  appellant,  who  was  their 
agent  in  Jamaica,  the  sum  of  £560  which  was  paid  to  him  by  a 
(person  of  the  name  of  MacCormack,  as  an  instalment  of  the  pur- 
chase-money of  the  Savoy  estate  in  Jamaica.  The  defence  to  the 
action  rests  on  a  claim  to  set  off  against  this  sum  of  £560  a  larger 
amount  due  to  the  appellant  (the  defendant)  from  the  bankrupts, 
and  the  question  in  the  appeal  arises  on  that  claim. 

The  facts  relating  to  the  general  course  of  dealing  between  the 
parties  are  shortly  stated  by  the  Chief  Justice  who  tried  the  action. 

(1)  2  Camp.  311.  (5)  1  Dea.  622  ;  1  Moore,  P.  0. 158, 

(2)  3  Camp,  183.  164. 

(3)  2  D.  &  L.  817 ;  1  C.  B.  389.  (6)  16  East,  382. 

(4)  Law  Eep.  4  C.  P.  714.  (7)  4  Ch.  D.  524. 

(8)  17  Ch.  D.  658. 
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His  statement  of  them  is  this :  For  several  years  previous  to  the  J.  C. 
bankruptcy  the  defendant  had  acted  as  the  agent  of  Cottam,  i88i 
Mortan,  &  Co.  in  respect  of  Savoy  and  Yarmouth  estates,  and  also  elliott 
of  their  shipping  and  general  business.  He  financed  the  estates, 
consigning  the  produce  to  the  firm  in  London,  and  drawing  on 
them  for  the  expenses  of  management  by  means  of  bills  which 
were  discounted  by  the  Colonial  Bank  in  this  island.  As  of  the 
9th  of  May,  1878,  the  defendant  was  in  credit  on  account  of  Savoy 
in  a  small  balance  of  £29  2s.  9d.  As  of  the  30th  of  June  of  the 
same  year  he  was  apparently  in  debt  on  account  of  Yarmouth  in 
the  sum  of  £73  3s.  Sd.,  but  this  included  three  bills  drawn  by  him 
on  and  accepted  by  the  firm  of  £200  each,  which  were  subse- 
quently protested  for  non-payment,  amounting  in  all  to  £600, 
and  for  which  he  is  liable  to  the  bank,  who  are  the  holders. 
There  is  also  a  balance  due  to  him,  exclusive  of  the  bills,  for  dis- 
bursements on  account  of  the  subsequent  working  of  the  estate 
(which  is  now  in  the  Incumbered  Estates  Court)  to  the  6th  of 
September,  amounting,  after  deducting  the  £73  3s.  3d,  and  a 
credit  of  £30  for  logwood,  to  about  £179.  Upon  the  general 
account  the  defendant  appears  to  be  a  creditor  to  the  extent  of 
£400,  of  which  he  states  that  he  has  had  to  take  up  one  bill  for 
£200,  and  that  on  another  for  the  like  amount  he  is  liable  to  the 
bank." 

It  appears  from  the  course  of  business  thus  described  that  the 
defendant  and  the  bankrupts  had  mutual  dealings  with  and  trusted 
each  other.  They  trusted  each  other  with  credits  which  were 
likely  to  terminate,  and  in  fact  did  terminate,  in  debts.  Accounts 
were  kept  and  rendered  in  the  manner  which  is  usual  between. 
West  India  merchants  having  estates  in  the  West  Indies,  and 
their  agents  who  manage  those  estates  for  them.  The  defendant 
advanced  moneys,  made  disbursements,  and  became  liable  on  bills 
for  the  bankrupts.  It  appears  that  the  bankrupts  at  the  time  of 
the  bankruptcy  were  indebted  to  the  defendant  upon  the  accounts 
both  general  and  special,  taking  them  together,  in  a  sum  far 
exceeding  the  £560.  Some  of  the  items  of  the  accounts  were 
actual  debts,  others  were  credits  clearly  of  a  nature  within  the 
39th  section  of  the  Bankruptcy  Act,  which  must  and  did  end  in 
debts ;  and  it  is  not  questioned  that  those  debts  were  incurred  by, 
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J.  0.  and  those  credits  given  to  the  bankrupts,  before  the  act  of  bank- 
1881  ruptcy. 

Elliott  The  facts  relating  to  the  particular  sum  in  dispute  may  be 
roKQUAND    shortly  stated.    The  defendant  was  entrusted  by  the  bankrupts 

  with  the  sale  of  the  Savoy  estate.    He  was  so  employed,  no 

doubt,  as  being  their  general  agent  in  the  island.  The  sale  ap- 
pears to  have  been  completed  on  the  1st  of  October,  1877,  by  a 
conveyance  of  that  date  from  Mr.  Lambert,  one  of  the  firm,  to 
Mr.  MacCormack.  On  the  back  of  the  deed  is  found  a  receipt 
for  the  purchase-money  expressed  in  the  deed,  viz.,  £1460.  The 
receipt  is  signed  by  Lambert.  From  an  expression  in  a  letter  of 
one  of  the  bankrupts  it  may  be  gathered  that  the  deed  was  ex- 
ecuted as  an  escrow.  Although  the  facts  are  not  clearly  stated 
in  the  evidence,  it  appears  that,  besides  the  estate,  stock  to  the 
value  of  £600  was  at  the  same  time  sold  by  the  defendant  on 
behalf  of  the  bankrupts  to  MacCormack.  An  arrangement  was 
made  that  £1000,  part  of  the  purchase-money  of  the  estate  and 
stock,  should  be  paid  at  once,  and  the  remainder  by  two  instal- 
ments of  £500  at  intervals  of  a  year.  The  first  of  these  instalments^ 
which,  with  interest  at  six  per  cent.,  was  paid  by  MacCormack  to 
the  defendant,  is  the  subject  of  this  action. 

On  the  17th  of  August,  1878,  the  bankrupts  in  England  filed  a 
petition  for  liquidation  by  arrangement  in  bankruptcy.  Their 
creditors  met,  and  the  Plaintiff  was  appointed  trustee ;  his  ap- 
pointment bearing  date  on  the  26th  of  September,  1878,  at  which 
time  his  title  to  the  property  of  the  bankrupts  actually  accrued. 
The  payment  of  the  £560  was  made  to  the  defendant  by  Mac- 
Cormack on  the  26th  of  August,  1878,  after  the  filing  of  the 
petition  for  liquidation,  which  was  undoubtedly  an  act  of  bank- 
ruptcy, but  before  the  26th  of  September,  when  the  trustee  was 
appointed,  and  the  estate  of  the  bankrupts  became  vested  in 
him. 

The  general  result  of  the  evidence  given  at  the  trial  appears  in 
the  facts  which  have  been  already  stated.  The  learned  Judge 
put  three  questions  to  the  jury.  The  first  was : — "  At  the  time 
of  the  act  of  bankruptcy  were  Cottam,  Mortan,  &  Co.  indebted 
to  the  defendant  upon  their  mutual  accounts  and  dealings  in  a 
larger  amount  than  £560  received  by  him  ?      The  jury  found 
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that  they  were.    There  is,  therefore,  as  already  stated,  no  ques-      j.  c. 
tion  that  the  bankrupts  at  the  time  of  the  act  of  bankruptcy  188I 
were  indebted  to  the  defendant  in  a  larger  amount  than  the  £560.  elijott 
The  second  question  was  : — Had  the  defendant  at  the  time  he  r^^^^^^^^^^ 

received  the  money  notice  of  an  act  of  bankruptcy  committed  by   

them  ?  "  The  answer  was,  "  He  had  not."  That  also  must  be 
taken  as  conclusively  found  by  the  jury.  The  third  question 
was : — At  the  time  he  received  the  money  was  the  defendant's 
authority  from  Cottam,  Mortan,  &  Co.  determined,"  and  the 
answer  is : — "  It  was."  This  question,  it  may  be  observed,  assumes 
that  there  was  an  authority  given  by  the  bankrupts  to  the  defen- 
dant to  receive  the  instalments  of  the  purchase-money  from  the 
purchaser ;  and  from  the  facts  that  have  been  already  stated,  and 
which  appear  at  more  length  in  the  evidence,  their  Lordships 
have  no  difficulty  whatever  in  coming  to  the  conclusion  that  the 
defendant  had  authority  from  the  bankrupts  to  receive  the  money 
and  to  place  it  to  the  mutual  account  existing  between  them. 

With  regard  to  the  finding  of  the  jury  that  the  authority  was 
determined,  it  is  plain  that  it  was  not  a  finding  of  any  fact  by 
them.  It  was  merely  the  affirmance  of  a  conclusion  of  law 
which  had  been  drawn  by  the  Chief  Justice,  and  which  he  directed 
them  to  find  as  if  it  were  a  question  of  fact.  The  direction  of  a 
Judge  upon  that  point,  and  the  finding  of  the  jury  in  conformity 
with  it,  afford  the  main  ground  upon  which  the  Court  held  that 
the  plaintiff  was  entitled  to  recover.  The  grounds  upon  which 
the  Court  so  decided  appear  to  be  that  the  authority  which  had 
been  given  by  the  bankrupts  to  the  defendant  to  receive  the 
money  was  revoked  and  determined  by  the  act  of  bankruptcy, 
that  the  title  of  the  trustee  had  relation  to  that  act,  and  that  the 
defendant,  therefore,  could  not  avail  himself  of  a  set-off.  Now  at 
the  time  the  defendant  received  the  £560  he  became  accountable 
to  the  bankrupts  for  it,  and  if  the  bankrupts  had  the  next  day 
brought  an  action  against  him  to  recover  it  he  might  undoubtedly 
have  set  off  the  larger  debt  which  they  owed  him.  The  question  is 
whether  he  may  not  now  do  so  against  the  trustee,  notwithstand- 
ing the  previous  act  of  bankruptcy,  it  being  found  as  a  fact  that 
at  the  time  he  received  the  money  he  had  no  notice  of  it.  Their 
Lordships  think  that  he  may  do  so,  and  that  the  case  falls  within 
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the  39th  section  of  the  Bankruptcy  Act — the  Act  of  1869.  The 
actual  title  of  the  trustee  to  the  property  of  the  bankrupt  did  not 
accrue  until  his  appointment  on  the  26th  of  September ;  and 
though  no  doubt  that  title  is  for  many  purposes  taken  back  by 
relation  to  the  act  of  bankruptcy,  the  same  statute  which  creates 
that  artificial  relation  provides  in  effect  that  in  certain  cases  the 
relation  shall  not  take  place.  Amongst  the  cases  for  which  it  so 
provides  is  the  class  of  cases  where  mutual  dealings,  mutual 
credits,  or  mutual  debts  exist ;  and  as  to  such  cases  the  effect 
of  relation  appears,  by  the  legislation  regarding  them,  to  be 
neutralised  and  destroyed.  Sect.  39  is  this  :  "  Where  there  have 
been  mutual  credits,  mutual  debts,  or  other  mutual  dealings 
between  the  bankrupt  and  any  other  person  proving  or  claiming 
to  prove  a  debt  under  his  bankruptcy,  an  account  shall  be  taken 
of  what  is  due  from  one  party  to  the  other  in  respect  of  such 
mutual  dealings,  and  the  sum  due  from  the  one  party  shall  be  set 
off  against  any  sum  due  from  the  other  party,  and  the  balance  of 
such  account,  and  no  more,  shall  be  claimed  or  paid  on  either 
side  respectively ;  but  a  person  shall  not  be  entitled  under  this 
section  to  claim  the  benefit  of  any  set-off  against  the  property  of 
a  bankrupt  in  any  case  where  he  had  at  the  time  of  giving  credit 
to  the  bankrupt,  notice  of  an  act  of  bankruptcy  committed  by 
such  bankrupt  and  available  against  him  for  adjudication." 

It  is  observable  that  no  time  is  mentioned  in  this  section  at 
which  the  account  is  to  be  taken.  It  has  been  argued  that  the 
account  is  to  be  taken  to  the  time  of  the  act  of  bankruptcy  and 
not  later,  except  as  regards  credits  previously  given  which  may 
afterwards  terminate  in  debts.  But  the  section  is  not  so  confined. 
The  object  was,  that  where  there  are  mutual  accounts  a  secret  act 
of  bankruptcy  should  not  stop  the  currency  of  those  accounts.  In 
some  of  the  former  statutes  the  words,  "  notwithstanding  a  previous 
act  of  bankruptcy  "  are  inserted.  Although  these  words  do  not 
occur  in  the  present  section,  their  Lordships  think  that  enough 
appears  in  the  section  from  which  an  implication,  equivalent  to 
them,  arises.  The  proviso  at  the  end  is,  but  a  person  shall  not 
be  entitled  under  this  section  to  claim  the  benefit  of  any  set-off 
against  the  property  of  a  bankrupt  in  any  case  where  he  had  at 
the  time  of  giving  credit  to  the  bankrupt  notice  of  an  act  of  bank- 
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ruptcy."  The  proviso  says  nothing  with  regard  to  credit  given  j.  c. 
by  the  bankrupt  to  such  person.  The  insertion  of  this  proviso  188I 
shews  that  the  substantive  part  of  the  section  cannot  be  read  as  elliott 
referring  only  to  mutual  dealings  and  accounts  prior  to  the  act  of 
bankruptcy,  because  if  it  had  been  intended  that  the  account  was 
to  stop  at  the  act  of  bankruptcy  the  proviso  would  be  meaningless 
and  an  unnecessary  addition  to  the  section.  By  fair  implication, 
therefore,  it  may  be  taken  that  the  Legislature  did  not  so  intend. 
The  existence  of  mutual  dealings  and  accounts  protects  the  credits 
and  debts  on  each  side  from  the  operation  of  the  act  of  bank- 
ruptcy, until  notice  of  it.  It  is  unnecessary  for  their  Lordships 
to  decide  what  is  the  precise  period  at  which  an  account  of  this 
kind,  viz.,  an  account  of  mutual  dealings  and  transactions,  is  to 
stop.  That  must  depend  on  the  circumstances  of  each  case  and 
the  nature  of  the  credits,  but  their  Lordships  think  that  at  least 
up  to  the  time  when  the  party  who  claims  the  benefit  of  the  39  th 
clause  has  notice  of  an  act  of  bankruptcy,  the  mutual  account 
may  and  ought  to  be  taken. 

It  is  unnecessary,  in  the  view  their  Lordships  take  of  this  case, 
to  decide  whether  the  authority  to  receive  the  purchase-money  of 
the  Savoy  estate  was  a  giving  of  credit  by  the  bankrupts  to  the 
defendant  within  the  meaning  of  the  39th  clause.  If  the  deed  of 
conveyance  had  been  entrusted  to  him  for  this  purpose  the  case 
would  be  very  like  some  of  the  instances  referred  to  in  Bose  v. 
Sart  (1).  Their  Lordships,  however,  do  not  find  sufficient  evir 
dence  of  the  deed  having  been  handed  over  to  him  for  that  pur- 
pose. But  authority  was  undoubtedly  given  to  the  defendant  in 
the  course  of  mutual  dealings  to  receive  the  purchase-money  and 
to  place  it  to  account ;  in  fact,  he  had  received  the  first  £1000, 
and  given  credit  for  it  in  an  account  sent  to  the  bankrupts  and 
acknowledged  by  them  before  the  bankruptcy.  When  under  the 
same  authority  he  afterwards  received  the  £560  in  question,  it 
was  no  longer  a  credit,  but  a  debt  due  from  him  to  the  bank- 
rupts, and,  as  a  debt,  it  would  properly  form  an  item  in  the 
mutual  account. 

The  judges  of  the  High  Court,  as  already  intimated,  based  their 
judgment  mainly  on  the  ground  that  the  authority  to  receive  the 
,  (1)  2  Sra.  L.  C.  296. 
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J.  C.      money  was  revoked  by  the  act  of  bankruptcy.    That  point  has 
1881      been  most  elaborately  argued  at  their  Lordships'  bar  by  the 
Elliott    learned  counsel  for  the  respondent,  but  their  Lordships  are 
CuRQUAND   unable  to  assent  to  the  view  taken  by  the  Court.  Authorities 

 .      which  appertain  to  protected  transactions  are  not  in  all  cases 

revoked  by  an  act  of  bankruptcy.  If  it  were  so,  the  protection 
given  by  the  Act  would  in  many  cases  be  of  no  avail.  Authori- 
ties given  in  the  course  of  mutual  dealings,  and  necessary  to  the 
continuance  of  those  dealings,  are,  by  implication,  excepted  from 
the  rule  that  authorities  are  revoked  by  an  act  of  bankruptcy. 
They  continue  and  remain  unrevoked  by  virtue  of  the  provision 
which  protects  such  dealings,  in  the  same  way  as  powers  necessary 
to  give  effect  to  protected  sales  continue  and  remain  unrevoked 
by  an  act  of  bankruptcy.  If  this  were  not  so,  in  some  cases  of 
mutual  credits  the  protection  professed  to  be  given  would  be  illu- 
sory. In  the  case  in  the  Common  Pleas  referred  to  in  the  argu- 
ment, Naoroji  v.  The  Chartered  Bank  of  India  (1),  which  was 
argued  and  treated  as  if  the  estate  was  administered  in  bank- 
ruptcy, though  the  action  was  brought  in  the  name  of  the  trader 
himself,  under  a  deed  of  inspectorship,  the  bills  had  been  delivered 
by  the  trader,  before  the  execution  of  that  deed,  to  the  Chartered 
Bank  of  India  to  collect.  The  amount  of  the  bills  was  received 
by  the  bank  after  the  deed.  It  was  held  that  this  delivery  and 
the  authority  to  collect  constituted  a  credit  within  the  rule  in 
Bose  V.  Hart  (2),  and  it  was  supported  as  a  credit  within  the 
mutual  credit  clause  of  the  then  Bankruptcy  Act.  It  was  as- 
sumed in  that  case  that  the  authority  was  a  revocable  one.  If 
the  view  taken  by  the  Court  below  is  right,  this  authority  would 
have  been  revoked  before  the  bank  received  the  amount  of  the 
bills,  and  the  judgment  which  held  the  transaction  to  be  within 
the  mutual  credit  clause  would  be  incorrect.  Their  Lordships, 
however,  see  no  reason  to  doubt  the  soundness  of  that  decision. 

The  subject  of  the  revocation  of  general  powers  by  an  act  of 
bankruptcy  with  reference  to  protected  sales  came  before  the 
Lords  Justices  in  the  case  of  Ex  parte  Snowball  (3).  Lord  Justice 
Mellish,  in  giving  the  judgment  of  the  Court  in  that  case,  said  : 

(1)  Law  Rep.  3  C.  P.  444.  (2)  2  Sm.  L.  C.  296. 

(8)  Law  Eep.  7  Ch.  Ap.  534. 
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"  We  are  of  opinion  that  though,  no  doubt,  as  a  general  rule,  a  J.  C. 
power  of  attorney  must  be  treated  as  revoked  by  an  act  of  bank-  I881 
ruptcy  committed  by  the  giver  of  the  power  as  against  the  trustee  Elliott 
under  a  subsequent  bankruptcy,  still  if  after  the  act  of  bank- 
ruptcy, but  before  the  adjudication,  property  is  conveyed  under 
the  power  to  a  bona  fide  purchaser  who  has  no  notice  of  the  act 
of  bankruptcy,  the  purchaser  may  hold  the  property  as  against 
the  trustee.  It  is  obvious  that  a  power  of  attorney  is  not  revoked 
for  all  purposes  by  an  act  of  bankruptcy  committed  by  the  giver 
of  the  power,  because,  if  no  adjudication  follows,  a  sale  under  the 
power  is  binding  on  the  giver  himself;  and  whenever  a  sale  would 
be  binding  on  a  bankrupt  if  no  adjudication  follows,  it  is  binding 
on  the  trustee  under  a  subsequent  adjudication  if  the  purchaser 
had  no  notice  of  an  act  of  bankruptcy  having  been  committed  by 
the  seller  at  the  time  of  the  sale."  Their  Lordships  think  that 
this  principle  applies  to  the  authority  in  this  case,  a  payment 
having  been  made  in  pursuance  of  it,  which  became  a  debt  in  a 
mutual  account  within  the  scope  of  the  39th  section ;  the  reasons 
which  induced  the  Court  to  hold  that  the  power  was  not  revoked 
in  the  case  referred  to  apply  with  equal  force  to  the  case  of  such 
a  debt. 

Their  Lordships  do  not  decide  this  case  upon  the  ground  that 
there  was  a  credit  before  the  act  of  bankruptcy  which  matured 
into  a  debt  after  it,  but  upon  the  grounds  that  the  authority  given 
by  the  bankrupts  to  the  defendant  to  receive  the  money  was  unre- 
voked at  the  time  he  received  it ;  that  it  was  therefore  a  rightful 
payment  to  him  ;  that  being  so  received,  it  became  a  debt  and  an 
item  in  the  account  between  him  and  the  bankrupts  before  notice 
of  any  act  of  bankruptcy ;  and  that  he  is  entitled  to  set  off  against 
it,  in  the  action  brought  by  the  assignees,  the  debt  due  from  the 
bankrupts  to  him. 

Their  Lordships  think  it  unnecessary  to  give  any  opinion  upon 
the  point  whether  the  transaction  is  a  disposition  of  property  pro- 
tected by  the  95th  section  of  the  Act,  sub-sect.  1.  If  the  transac- 
tion had  been  an  isolated  one,  they  might  have  had  to  consider  that 
point ;  but  the  sum  in  dispute  being  an  item  in  a  mutual  account 
between  the  parties,  they  think  the  case  falls  within  the  39th 
section. 
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J.  C.         Leave  having  been  given  by  the  learned  judge  to  the  defendant 
1881      to  move  to  enter  the  verdict,  their  Lordships  are  of  opinion  that 
Elliott    the  verdict  and  judgment  should  be  entered  for  the  defendant. 

They  could  not  advise  this  order,  in  the  face  of  the  verdict  of  the 
jury  upon  the  third  question,  if  it  had  really  been  a  finding  of 
fact ;  but  it  being  a  mere  conclusion  of  law,  which  they  were  di- 
rected to  find  by  the  judge,  their  Lordships  do  not  think  that  it 
stands  in  the  way  of  their  advising  the  verdict  to  be  entered 
according  to  what  they  consider  to  be  the  right  conclusion  of  law 
from  undisputed  facts. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
reverse  the  judgment  of  the  High  Court  discharging  the  rule,  and 
in  lieu^thereof  to  order  that  the  rule  be  made  absolute  to  enter  the 
verdict  and  judgment  for  the  defendant,  with  costs.  The  respon- 
dent must  pay  the  costs  of  this  appeal. 

Solicitors  for  appellant :  Freshfields  &  Williams, 
Solicitors  for  respondent :  Bruces,  Jackson,  &  Attlee, 
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In  the  Matter  of  the  Scheme  of  the  CHAEITY  COM- 
MTSSIONEES  for  the  Administration  of  the  SUTTON 
COLDFIELD  GEAMMAR  SCHOOL 

AND 

In  the  Matter  of  the  Scheme  for  apportioning  and  ap- 
plying for  Educational  Purposes  Part  of  the  Endowment 
OF  THE  WAEDEN  AND  SOCIETY  OF  SUTTON  COLD- 
FIELD 

AND 

In  THE  Matter  of  the  ENDOWED  SCHOOLS  ACT,  1869, 
1873,  AND  1874. 

Endowed  Schools  Act,  1869,  s.  39 — Petition  hy  Inhabitants  of  Locality — Vested 

Interests^  s.  11. 

In  an  appeal  under  sect.  39  of  the  Endowed  Schools  Act,  1869,  by  the 
corporation  of  Sutton  Coldfield  against  two  schemes  of  the  Charity  Commis- 
sioners, by  which  it  was  proposed  to  withdraw  from  that  part  of  the  funds 
of  the  corporation  which  were  applicable  for  educational  purposes  a  sum 
equal  to  £15,000,  to  be  applied  as  part  of  the  foundation  of  Sutton  Coldfield 
Grammar  School  :— 

Heldj  that  the  scheme  could  not  be  regarded  as  wanting  in  the  finality 
required  by  the  Act,  because  it  was  expressed  to  be  Avithout  prejudice  to  a 
future  scheme  to  be  framed  in  accordance  with  the  Acts  of  Parliament, 
words  to  that  effect  being  surplusage. 

JJeld  further,  that  sect.  11  of  the  Act  of  1869  protects  vested  interests 
only,  that  is  the  privileges  or  educational  advantages  to  which  the  class  of 
persons  thereby  or  by  later  Acts  designated  have  a  legal  title,  and  cannot 
be  invoked  to  protect  benefits  which  have  been  enjoyed  by  the  permission  or 
bounty  of  another. 

In  a  similar  appeal  by  the  inhabitants  of  the  locality,  held,  that  such 
inhabitants  had  no  locus  standi  to  present  it. 
M  re  Shaftoe's  Charity  (1)  approved. 

This  was  an  appeal  against  two  schemes  framed  by  the  respon- 
dents, the  Charity  Comissioners  for  England  and  Wales,  and 
submitted  by  them  to  the  Committee  of  Council  on  Education, 
and  approved  by  the  said  Committee. 

*  Present: — Sm  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Ivobert  P. 
Collier,  Thk  Master  of  the  Rolls,  Sir  Pichard  Couch,  and  Sir  Arthur 

IIOBHOUSE. 


J.  C* 
1881 
Nov.  15. 


(1)  3  App.  Cas.  872. 
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In  re 

Sutton 
coldfield 
Geammar 

School. 


The  nature  of  the  schemes  so  far  as  is  material,  and  the  grounds 
upon  which  the  appeal  was  made,  appear  in  the  judgment  of 
their  Lordships. 

Miller,  Q.O.,  and  W,  Barber,  for  the  appellants,  admitted  that 
as  regards  the  inhabitants  of  Sutton  Coldfield  they  had  no  locus 
standi  after  the  ruling  of  their  Lordships  in  In  re  Shaftoes 
Charity  (1).  As  regards  the  warden  and  society  of  the  town,  it 
was  contended  that  by  the  second  scheme  the  endowments  of  the 
corporation  would  be  without  just  cause  in  great  part  diverted 
from  their  proper  objects,  and  applied  to  unnecessary  purposes. 
Due  regard  had  not  been  had  to  the  educational  interests  of  that 
class  of  the  inhabitants  which  now  has  elementary  education  and 
other  advantages  supplied  to  them  by  the  corporation ;  nor  of 
that  class  of  the  inhabitants  which  now  has  the  higher  education 
supplied  to  them  at  the  grammar  school.  Eeference  was  made 
to  sects.  11  and  24  of  the  Act  of  1869  ;  particularly  to  sub- 
sects.  2  and  4  of  sect.  24,  and  to  the  Act  of  1873,  sect.  6 ;  also 
to  sect.  39  sub-sect.  4  of  the  Act  of  1869.  See  also  the  Act  of 
1875,  sect.  5.  The  scheme,  moreover,  was  wanting  in  finality: 
see  the  4th  section  thereof. 

Horace  Bavey,  Q.C.,  and  Bomer,  Q.C.,  for  the  Charity  Commis- 
sioners, were  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 
The  Master  op  the  Eolls  (Sir  G,  Jessel)  : — 

This  is  an  appeal  of  the  warden  and  society  of  the  royal  town 
of  Sutton  Coldfield  against  two  schemes  of  the  Charity  Commis- 
sioners, by  which  it  is  proposed  to  withdraw  from  that  part  of  the 
funds  of  the  corporation  which  were  applicable  to  educational 
purposes  a  sum  equal  to  £15,000,  to  be  applied  as  part  of  the 
foundation  of  the  Sutton  Coldfield  Grammar  School.  There  was 
a  second  appeal  by  the  inhabitants  of  the  locality;  but  that 
appeal,  in  conformity  with  a  previous  decision  of  their  Lordships, 
could  not  be  entertained,  and  may  therefore  be  left  out  of  con- 
sideration on  the  ground  of  the  petitioners  having  no  locus  standi 
to  present  such  an  appeal. 

AYith  regard  to  the  corporation,  it  is  entitled  to  appeal  as  being 
(1)  3  App.  Cas.  872. 
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the  body  whose  corporate  funds  are  to  be  withdrawn ;  and  the 
appeal  is  presented,  as  their  Lordships  understand,  in  pursuance 
of  the  provisions  of  the  39th  section  of  the  Endowed  Schools  Act 
1869.  They  appeal,  indeed,  from  two  schemes,  one  being  for  the 
administration  of  Sutton  Coldfield  Grammar  School,  and  the 
other  for  apportioning  and  applying  for  educational  purposes  part 
of  the  endowment  of  which  the  corporation  are  trustees.  But 
they  have  no  ground  of  appeal  from  the  former  of  these  schemes, 
and  are  only  bringing  it  into  this  discussion  by  way  of  shewing 
the  impropriety  of  the  application  made  by  the  latter  scheme. 

The  grounds  of  appeal  which  have  been  argued  here  are  two. 
The  first  ground  was  that  the  scheme  in  question  was  not  a  final 
scheme  as  required  by  the  Act,  and  therefore  was  not  within  the 
scope  or  terms  of  the  Act. 

Now  that  depends  on  the  wording  of  the  scheme.  The  objec- 
tion cannot  be  quite  understood  without  looking  at  what  the 
scheme  is.  The  scheme  says : — "  This  part  of  this  endowment 
applicable  for  educational  purposes  under  this  scheme  shall, 
without  prejudice  to  the  application  of  any  further  part  of  this 
endowment  for  educational  purposes  under  any  future  scheme,  be 
such  an  amount,"  and  so  on ;  and  the  fourth  section  of  the 
scheme  is  this : — "  The  Charity  Commissioners  may  from  time  to 
time,  in  the  exercise  of  their  ordinary  jurisdiction,  frame  schemes 
for  the  alteration  of  any  portions  of  this  scheme ;  provided  that 
such  schemes  be  not  inconsistent  mth  anything  contained  in  the 
Endowed  Schools  Acts,  1869,  1873,  and  1874."  The  result  of 
these  declarations  is  this,  that  the  scheme  is  without  prejudice  to 
a  future  scheme  to  be  framed  in  accordance  with  the  Acts  of 
Parliament.  Speaking  not  otherwise  than  respectfully  of  the 
Charity  Commissioners,  it  appears  to  their  Lordships  that  those 
words  are  surplusage.  The  Acts  of  Parliament  enable  the  com- 
missioners to  make  schemes  from  time  to  time.  Nothing  that 
could  be  done  by  the  scheme  could  affect  the  statutory  right  to 
make  future  schemes.  The  words  complained  of  cannot  give  the 
commissioners  any  power  which  the  statute  does  not  confer  upon 
them,  nor  can  the  omission  of  those  words  take  away  any  power. 
The  present  scheme  cannot  either  now  or  hereafter  prejudice  any 
future  scheme.  That  being  so,  of  course  the  whole  of  the  argu- 
ment that  it  is  not  final  as  re^^ards  this  scheme  falls  to  the  crround. 
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There  is  nothing  said  in  the  scheme  as  to  the  application  of  any- 
future  sum,  but  merely  that  a  future  scheme  may  be  made.  In 
other  words,  it  appears  to  their  Lordships  that  it  merely  expresses 
that  which  the  Act  of  Parliament  has  already  enacted :  that  a 
future  scheme  may  be  made. 

It  appears  to  their  Lordships,  therefore,  that  there  is  no  want  of 
finality  in  the  scheme,  and  no  valid  objection  to  be  raised  to  it  on 
this  ground. 

.  The  other  objection  was  this : — It  was  said,  that  having  regard 
to  the  provisions  of  the  11th  section  of  the  Act  of  1869,  as  amended 
by  the  6th  section  of  the  Act  of  1873,  the  scheme  was  open  to 
objection  for  not  preserving,  or  rather  for  abolishing  or  modifying, 
the  privileges  or  educational  advantages  to  which  persons  of  a 
particular  class  of  life  were  entitled.  Now  the  way  the  argument 
was  put  was  this : — It  was  said,  There  are  twelve  elementary 
schools,  as  they  may  be  called  for  the  sake  of  distinction  from  the 
grammar  school,  and  that  if  this  scheme  is  carried  out,  and  so 
large  a  sum  as  £15,000  is  taken  away  from  the  funds  of  the 
Corporation,  there  will  not  be  sufficient  income  left  to  maintain 
these  twelve  schools  in  their  present  state  of  eflSciency,  and  also 
to  provide  for  the  other  charities  which  the  Corporation  is  liable 
to  provide  for,  and  for  the  other  expenditure  which  it  is  under  an 
obligation  to  make.  The  result,  therefore,  would  be,  that  it  would 
be  necessary  to  make  a  school  rate  and  to  establish  a  school  board 
while  you  are  applying  the  funds  to  the  support  of  a  grammar 
school  intended  for  the  children  of  persons  in  a  higher  class  of  life 
than  the  poor  persons  whose  children  attend  these  elementary 
schools.  Well,  if  that  were  so,  and  if  it  turned  out  that  these 
persons  were  entitled  to  claim  the  benefit  of  the  11th  section  of 
the  Act  of  1869,  modified  in  the  way  which  has  been  mentioned, 
and  that  their  existing  educational  advantages  were  wholly  taken 
away  or  neglected  in  the  new  arrangements,  of  course  the  objection 
would  prevail.  But  the  first  point  to  be  considered  is,  what  in- 
terests are  protected  by  the  Act.  When  you^  come  to  look  at  the 
11th  section  it  is  plain  that  only  what  may  be  shortly  termed 
vested  interests  are  protected.  It  is :  Any  privileges  or  educa- 
tional advantages  to  which  a  particular  class  of  persons  "—or  (as 
extended  by  the  later  Act)  persons  in  a  particular  class  of  life — 
"are  entitled,"  that  is,  have  a  legal  title.    A  person  is  not 
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entitled  simply  because  he  has  enjoyed,  by  the  permission  or  the  J.C. 

bounty  of  another,  some  benefit  either  for  a  longer  or  shorter  1881 

period  ;  and  therefore  the  question  is,  whether  the  persons  in  this  in  re 

particular  class  of  life  are  entitled  to  these  educational  advantages,  coldmeld 

Now,  when  we  investigate  the  title,  we  shall  find  that  the  original  Grammar 

&CHOOL. 

charter  gave  no  title  at  all  to  these  particular  persons,  or  persons   

in  this  particular  class  of  life.  The  title  really  depends  on  a 
scheme  which  was  sanctioned  by  the  Court  of  Chancery  in  the 
year  1825  ;  and  that  title  is  limited  to  three  schools,  two  elemen- 
tary schools  strictly  so  called,  for  children  of  poor  people,  who  are 
to  be  educated  and  clothed,  and  a  preparatory  school  for  the  like 
instruction.  It  is  quite  plain  that  the  persons  of  the  particular 
class  of  life  there  mentioned  are  poor  people  entitled  to  the  benefit 
of  these  elementary  schools ;  but  the  next  thing  to  be  considered 
is  the  extent  of  the  title.  When  we  look  at  the  amount  which 
was  to  be  applied  under  that  scheme,  we  shall  find  that  it  was  the 
then  surplus  of  the  income  of  the  corporation,  over  and  above 
certain  sums  which  they  were  then  liable  to  expend,  which  was 
distributed ;  and  the  amount  allotted  for  the  elementary  schools 
was  £215  to  be  spent  in  education  proper,  and  £429  in  clothing, 
making  a  total  annual  income  of  £644.  It  appears  by  the 
accounts  which  were  furnished,  that  the  average  expenditure  on 
these  elementary  schools  has  been  £2365 ;  that  is,  on  an  average 
of  three  years.  Therefore  they  had  expended  £1721  more  than 
the  £644  to  which  a  title  is  shewn.  It  was  conceded  in  argument 
that  you  could  not  take  the  annual  income  of  £15,000  as  being 
more  than  £500  a  year.  The  result  therefore  is,  that  not  only  has 
there  been  left  by  the  Commissioners  all  that  these  people  are 
entitled  to,  but  more  than  double  what  they  are  entitled  to ;  and 
consequently  the  scheme  is  not  obnoxious,  in  the  opinion  of  their 
Lordships,  to  any  objection  on  the  ground  that  the  provisions  of 
the  11th  section  have  not  been  carried  out. 

For  these  reasons  it  appears  to  their  Lordships  that  the  objec- 
tions fail ;  and  that  the  appeal  ought  to  be  dismissed  without 
costs,  the  Commissioners  not  asking  for  costs. 

Solicitors  for  petitioners  :  Iliffe,  Russell,  lliffe,  &  CardalL 
Solicitors  for  respondents:  Farrer,  Ouvyij,  cf'  Co. 
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J.  a*     THE  CITIZENS  INSUEANCE  COMPANY  OF  ]  ^ 

^  4    *    »  >  Defendant  ; 

1881        CANADA  j 

My7,S,9;  and 

Nov^6.  PAESONS  Plaintiff. 

AND 

THE  QUEEN  INSUEANCE  COMPANY  .    .    Defendant  ; 

AND 

WILLIAM  PAESONS  Plaintiff. 

[ON  appeal  FROM  THE  SUPREME  COURT  OF  CANADA.] 

British  North  America  Act^  1867,  ss.  91,  92 — Distribution  of  Legislative  Power 
— ^'^  Property  and  civil  rights^^ — '■^Regulation  of  trade  and  commerce^'' — 
♦  Validity  of  (^Ontario)  Act  39  Vict.  c.  24 — Construction — Statutory  Condi- 

tions of  Policies  of  Insurance — Interim  Notes. 

Sects.  91  and  92  of  the  British  North  America  Act,  1867,  must,  in 
regard  to  the  classes  of  subjects  generally  described  in  sect.  91,  be  read 
together,  and  the  language  of  one  interpreted  and,  where  necessary,  modified 
by  that  of  the  other,  so  as  to  reconcile  the  respective  powers  they  contain 
and  give  effect  to  all  of  them.  Each  question  should  be  decided  as  best  it 
can,  without  entering  more  largely  than  is  necessary  upon  an  interpretation 
of  the  statute. 

Held,  that ; — 

In  No.  13  of  sect.  92,  the  words  "  property  and  civil  rights  in  the  pro- 
vince "  include  rights  arising  from  contract  (which  are  not  in  express  terms 
included  under  sect.  91)  and  are  not  limited  to  such  rights  only  as  flow 
from  the  law,  e.g.,  the  status  of  persons. 

In  No.  2.  of  sect.  91,  the  words  "  regulation  of  trade  and  commerce " 
include  political  arrangements  in  regard  to  trade  requiring  the  sanction  of 
parliament,  regulation  of  trade  in  matters  of  inter-provincial  concern,  and,  it 
may  be,  general  regulation  of  trade  affecting  the  whole  dominion ;  but  do 
not  include  the  regulation  of  the  contracts  of  a  particular  business  or  trade 
such  as  the  business  of  fire  insurance  in  a  single  province,  and  therefore  do 
not  conflict  with  the  power  of  property  and  civil  rights  conferred  by  sect.  92, 
No.  13. 

Consequently  ;— 

(Ontario)  Act  39  Vict.  c.  24,  which  deals  with  policies  of  insurance  entered 
into  or  in  force  in  the  Province  of  Ontario  for  insuring  property  situate 


*  Present : — Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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therein  against  fire,  and  prescribes  certain  conditions  which  are  to  form  part 
of  such  contracts,  is  a  valid  Act ;  applicable  to  the  contracts  of  all  such 
insurers  in  Ontario,  including  corporations  and  companies,  whatever  may- 
be their  origin,  whether  incorporated  by  British  authority  or  by  foreign  or 
colonial  authority. 

Held,  further,  that  the  said  Ontario  Act  is  not  inconsistent  with  Dominion 
Act  38  Vict.  c.  20,  which  requires  all  insurance  companies  whether  incor- 
porated by  foreign  dominion  or  provincial  authority  to  obtain  a  license,  to  be 
granted  only  upon  compliance  with  the  conditions  prescribed  by  the  Act. 

Held,  further,  that  according  to  the  true  construction  of  the  Ontario  Act, 
whatever  may  be  the  conditions  sought  to  be  imposed  by  insurance  com- 
panies, no  such  conditions  shall  avail  against  the  statutory  conditions,  and 
the  latter  shall  alone  be  deemed  to  be  part  of  the  policy  and  resorted  to  by 
the  insurers,  notwithstanding  any  conditions  of  their  own,  unless  the  latter 
•are  indicated  as  variations  in  the  manner  prescribed  by  the  Act.  The 
penalty  for  not  observing  that  manner  is  that  the  policy  becomes  subject  to 
the  statutory  conditions,  whether  printed  or  not.  Where  a  company  has 
printed  its  own  conditions  and  failed  to  print  the  statutory  ones  it  is  not 
the  case  that  the  policy  must  be  deemed  to  be  without  any  conditions  at  all. 

An  interim  note  being  merely  an  agreement  for  interim  insurance  prelimi- 
nary to  the  grant  of  a  policy  is  not  a  policy  within  the  meaning  of  that 
term  in  the  Ontario  Act.  "  Subject  to  all  the  usual  terms  and  conditions  of 
this  company  "  in  such  note  means  that  such  conditions  ought  to  be  read 
into  the  interim  contract  to  the  extent  to  which  they  may  lawfully  be  made 
a  part  of  the  policy  when  issued  by  following  the  directions  of  the  statute, 
subject  always  to  the  statutable  condition  that  they  should  be  held  to  be  just 
and  reasonable  by  the  Court  or  judge. 

Appeals  from  two  judgments  of  the  Supreme  Court  (June  21, 
1880). 

In  the  first  case  the  action  was  brought  on  the  18th  of  March, 
1878,  for  the  sum  secured  by  a  certain  policy  of  insurance. 

The  defence  was  non-disclosure  by  the  respondent  of  a  previous 
insurance  which  was  alleged  to  be  (a)  a  breach  of  the  conditions 
indorsed  on  the  policy ;  (b),  in  the  alternative,  a  breach  of  the 
-statutory  conditions  prescribed  by  Ontario  Act  39  Vict.  c.  24. 

The  respondent  replied  that  the  policy  was  not  subject  to  the 
conditions  indorsed  upon  it  because  they  were  not  printed  as 
variations  from  the  statutory  conditions  in  the  manner  prescribed 
by  the  statute ;  nor  to  the  statutory  conditions,'^because  they  did 
not  appear  on  the  policy. 

The  judge  ruled  in  favour  of  the  respondent's  contention,  and  a 
verdict  was  entered  for  him  for  $2575,  but  the  judge  reserved  all 
•questions  of  law  for  tlie  Court. 
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On  the  23rd  of  May,  1878,  the  company  obtained  a  rule  nisi  in 
the  Court  of  Queen's  Bench  for  the  province  of  Ontario  to  enter 
a  nonsuit  purs'uant  to  leave  reserved,  or  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence. 

On  the  29th  of  June,  1878,  the  rule  nisi  was  discharged,  the 
Court  holding  that  insurance  companies  incorporated  by  the 
dominion  parliament  are,  as  regards  insurances  effected  by  them 
in  the  province  of  Ontario,  bound  by  the  provincial  statute 
89  Yict.  c.  24,  and  subject  to  all  the  consequences  of  non-compli- 
ance with  its  provisions ;  and,  further,  that  a  policy  of  insurance 
issued  after  the  passing  [of  the  Act,  but  not  in  compliance  with 
its  provisions,  was  to  be  deemed  as  against  the  assured  as  a  policy 
without  any  conditions. 

On  appeal  by  the  company,  the  Court  of  Appeal  for  the  pro- 
vince, on  the  10th  of  March,  1879,  affirmed  the  judgment  of  the 
Court  of  Queen's  Bench.  A  further  appeal  was  dismissed  by  a 
majority  of  the  judges  of  the  Supreme  Court  of  Canada,  on  the 
28th  of  June,  1880. 

In  the  second  case,  the  action  was  brought  on  the  same  date 
(18th  of  March,  1878),  on  an  interim  receipt  to  recover  the 
amount  of  the  insurance  thereby  effected. 

The  defence  was,  non-disclosure  by  the  respondent  of  previous 
insurances  ;  that  more  than  lOlbs.  of  gunpowder  had  been  depo- 
sited in  the  insured  premises  after  the  issuing  of  the  receipt  and 
contrary  to  the  terms  thereof;  that  no  notice  of  loss  in  writing 
had  been  given;  that  more  than  251bs.  of  gunpowder  were  on  the 
premises  at  the  time  of  the  fire. 

The  respondent  joined  issue  on  the  pleas  of  the  appellant.  It 
was  not  denied  that  the  usual  terms  and  conditions  indorsed  on 
the  appellant's  policies  had  not  been  complied  with,  but  it  was 
contended  by  the  respondent  that  the  Ontario  statute  rendered 
void  those  terms  and  conditions  as  not  having  been  indorsed  in 
the  form  required  by  the  statute  as  variations  in  the  statutory 
conditions ;  and  it  was  further  contended  by  the  respondent  that 
the  statutory  conditions  did  not  apply  in  that  they  were  not 
indorsed  on  the  interim  note,  as  required  by  the  said  statute, 
and  the  judge  was  prepared  so  to  rule  upon  the  authority  of  two 
cases  previously  decided  by  the  Courts  of  Ontario,  but  he  said 
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that  as  the  only  one  of  the  statutory  conditions  upon  which 
reliance  could  be  placed  by  the  appellant  was  the  condition  that 
the  sum  insured  should  not  be  recovered  if  more  than  25  lbs.  of 
gunpowder  were  on  the  premises  at  the  time  of  the  fire,  he  should 
leave  the  question  to  the  jury  whether  there  were  25  lbs.  of  gun- 
powder on  the  premises  at  the  time  of  the  fire  or  not. 

The  jury  found  that  there  were  not  25  lbs.  of  gunpowder  on  the 
premises  at  the  time  of  the  fire,  and  a  verdict  was  therefore 
entered  for  the  respondent  for  the  sum  of  $2070,  but  the  judge 
reserved  leave  for  the  appellant  to  enter  a  nonsuit  if  the  said 
usual  terms  and  conditions  were  binding  on  the  respondent. 

On  the  23rd  of  May,  1878,  the  appellant  obtained  a  rule  nisi 
in  the  Court  of  Queen's  Bench  of  the  province  of  Ontario  to 
enter  a  nonsuit  pursuant  to  the  leave  reserved  at  the  trial, 
and  to  set  aside  the  verdict  at  the  trial  for  misdirection  -  of  the 
Judge,  (1)  there  being  further  insurances  on  the  property  insured ; 

(2)  a  greater  quantity  of  gunpowder  contained  in  the  premises 
containing  the  insured  goods  than  permitted  by  and  contrary  to 
the  terms  of  the  Appellant's  contract  with  the  Kespondent ;  and 

(3)  the  proofs  of  loss  required  by  the  contract  not  having  been 
furnished  in  due  time ;  which  misdirection  consisted  in  telling 
the  jury  there  was  no  question  for  them  except  the  quantity  of 
gunpowder  on  the  premises. 

The  Court  of  Queen's  Bench  discharged  the  rule  and  held — 
(1.)  That  the  Act  imposing  the  statutory  conditions  applied  to 
tlie  case  of  an  interim  receipt,  as  well  as  to  actual  policies,  and 
that  the  requirements  of  the  statute  not  having  been  complied 
with,  the  contract  contained  in  the  interim  receipt  was  subject 
{a)  either  to  the  statutory  conditions,  (5)  or  to  no  conditions  ex- 
cept such  as  might  be  implied  by  law. 

(2.)  That  there  was  no  evidence  of  prior  insurances  not  properly 
disclosed. 

(3.)  That  the  respondent  was  entitled  to  retain  the  verdict. 

The  Court  of  Appeal  of  Ontario,  on  the  22nd  of  March,  1879, 
dismissed  an  appeal  from  the  said  judgment,  and  a  majority  of 
the  Judges  of  the  Supreme  Court  of  Canada  dismissed  a  further 
appeal  which  was  instituted  against  the  judgment  of  the  22Qd  of 
March, 
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The  Solicitor-General  (Sir  F,  Hersehell,  Q.C.),  and  Benjamin, 
Q.C.  (Jeune  with  them),  for  the  appellant  in  the  first  case,  con- 
tended that  according  to  the  conditions  appearing  on  the  policy, 
and  assented  to  by  the  respondent,  he  was  not  entitled  to  be  paid 
the  compensation  which  he  claimed  thereunder.  As  regards 
Ontario  Statute,  39  Vict.  c.  24,  it  was]  contended,  first,  that  it  was 
void  as  being  ultra  vires  the  provincial  legislature ;  second,  that  if 
valid  and  applicable  so  as  to  disentitle  the  company  to  rely  on 
the  conditions  which  appeared  on  the  policy,  still  the  omissions 
complained  of  with  regard  to  previous  insurance  were  not  merely 
a  breach  of  the  said  conditions,  but  also  of  the  conditions  imposed 
by  the  statute  and  imported  thereby  into  the  policy,  whether 
printed  thereon  or  not. 

As  regards  the  validity  of  the  Act,  it  was  contended  that  accord- 
ing to  the  true  construction  of  the  British  N^orth  America  Act, 
1867,  such  an  enactment  was  within  the  exclusive  competence 
of  the  dominion  parliament,  and  beyond  that  of  the  Ontaria 
Legislature.  Keference  was  made  especially  to  sect.  91,  JSTo.  2, 
and  sect.  92,  No.  13.  In  the  former  "  regulation  of  trade  and 
commerce  "  means  within  the  whole  dominion.  They  are  the 
most  general  words  which  can  be  used,  and  include  every  kind  of 
business  which  can  possibly  be  carried  on.  Eeference  was  made 
to  the  Civil  Code  of  Lower  Canada,  art.  2470.  [Sir  A.  Hobhouse 
referred  to  sect.  92,  Ko.  10,  as  shewing  that  at  all  events  some 
subjects  of  trade  and  commerce  can  be  regulated  by  the  provincial 
parliament.]  But  in  this  case  the  Ontario  statute  purports  to 
regulate  the  whole  conduct  of  insurance  business  within  the  pro- 
vince, notwithstanding  that  in  the  one  case  the  company  was 
incorporated  by  the  dominion,  and  in  the  other  by  the  imperial 
parliament,  in  the  one  case  the  proposal  to  insure  was  made  in 
Ontario,  and  accepted  in  Montreal,  in  the  other,  the  contract  on 
the  interim  note  was  complete  in  Ontario.  Further  the  Dominion 
Act,  38  Vict.  c.  20,  has  imposed  certain  conditions  upon  companies 
of  this  kind  upon  the  performance  of  which  the  right  to  carry  on 
business  results,  which  cannot  afterwards  be  hampered  or  re- 
stricted, however  locally,  by  a  provincial  legislature.  The  scheme 
of  the  British  North  America  Act  is  that  the  dominion  parliament 
has  all  legislative  power  except  that  which  is  exclusively  given  to 
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the  provincial  legislatures.  The  true  mode  of  construction  is  to 
see  if  the  subject  is  exclusively  given  to  the  provincial  parliament, 
if  not  it  belongs  to  the  dominion  parliament.  The  true  meaning 
of  sect.  92,  No.  13,  is  that  the  provincial  parliament  has  the  ex- 
clusive right  to  create  within  the  province  rights  of  property  and 
such  civil  rights  as  flow  from  the  operation  of  law  ;  which  it  can 
exercise  without  infringing  the  dominion  ^control  over  contracts 
and  the  rights  resulting  therefrom.  The  circumstances  under 
which  the  Imperial  Act  was  passed  and  its  object  should  be 
taken  into  consideration  in  construing  it.  Sects.  3,  4,  5,  and  6 
are  important.  Two  provinces  of  Ontario  and  Quebec  were 
created,  because  the  latter  is  a  French  colony  governed  by 
French  civil  law.  Eights  of  property  and  civil  rights  are  there 
governed  differently  from  the  other  provinces.  Sect.  94  omits 
Quebec  from  the  uniformity  of  legislative  concurrent  power ;  com- 
pare sects  93  and  95.  That  throws  light  on  the  meaning  of  the 
expression  in  sect.  92,  No.  13 ;  which  is  to  be  construed  in  its 
narrower  sense,  and  not  so  as  to  affect  or  cut  down  the  exclu- 
sive control  over  trade,  commerce,  and  contracts  given  to  the 
dominion  parliament.  Contract,  moreover,  is  not  included  in  that 
chapter  of  the  Civil  Code  which  deals  with  civil  rights.  Though  a 
single  contract  of  indemnity  may  not  be  trade  and  commerce,  yet 
if  an  insurance  company  is  formed  whose  business  it  is  to  make 
such  contracts,  its  transactions  fall  within  the  description  of  trade 
and  commerce,  that  is  of  carrying  on  business  for  a  profit,  which 
is  all  that  is  meant  by  trade.  One  of  the  companies  in  these 
cases  is  sued  as  a  company  under  the  Dominion  Act,  see  39  Yict. 
c.  55,  and  27  &  28  Yict.  c.  98.  The  dominion  power,  therefore,  to 
incorporate  a  company  is  admitted,  but  it  is  contended  upon  the 
other  side  that  the  power  to  prescribe  its  mode  of  carrying  on 
business  must  be  split  between  the  two  legislatures  in  a  way 
which  is  irreconcilable  with  the  word  "  exclusive,"  as  used  in  the 
Imperial  Act. 

With  regard  to  the  second  case  the  terms  of  the  special  contract 
under  the  interim  receipt  must  be  attended  to,  into  which  con- 
ditions similar  to  those  appearing  on  the  policy  were  imported  by 
reference  and  assented  to  by  the  respondent,  and  were  therefore 
binding  for  similar  reasons. 
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Sir  John  Holker,  Q.C.,  and  A,  L,  Smith,  for  the  respondent, 
contended  that  the  provincial  legislature  had  power  to  enact  the 
statute  39  Yict.  c.  24,  and  that  its  requirements  had  not  been 
complied  with.  With  regard  to  the  validity  of  the  Act,  the  real 
question  is  whether  insurance  is  trade  and  commerce  within  the 
meaning  of  sect.  91,  No.  2  of  the  Act  of  1867.  If  the  other  side 
can  establish  their  definition  of  trade  as  that  of  carrying  on  busi- 
ness for  a  profit  there  is  nothing  more  to  be  said.  But  they  gave 
no  authority  for  that  definition,  which  rests  only  upon  imagination. 
Agriculture,  schoolraastering,  the  business  of  a  solicitor,  are  all 
businesses  carried  on  for  profit,  yet  these  are  not  trades.  The 
insurer  contracts  for  a  consideration,  but  he  neither  buys  nor  sells. 
He  is  not  connected  with  trade  or  commerce  in  any  way.  He  does 
not  sell  indemnities.  To  buy  and  sell  merchandise  is  the  notion 
of  a  trader  which  pervades  the  Bankruptcy  Acts.  Keference  was 
made  to  In  re  Griffith,  Carr  v.  Griffith  (1) ;  Lawless  v.  Sullivan  (2). 
Insurance  is  not  a  trade.  The  regulation  of  trade  and  commerce 
has  been  well  defined  by  Mr.  Justice  Henry  in  this  case  as 
including  the  operations  of  manufacturers,  the  hiring  of  their 
operatives,  the  providing  and  erection  of  machinery,  procuring 
the  raw  materials  used  by  them,  with  the  necessary  contracts  and 
agreements  and  expenditure  of  labour  employed,  and  the  interests 
of  all  parties  engaged,  from  the  owner  of  the  soil  through  all  the 
train  of  persons  engaged,  in  producing  and  supplying  timber,  iron, 
or  other  materials,  for  manufacturing  purposes.  A  fire  insurance 
company  may  operate  in  respect  of  agricultural  buildings,  but 
that  affects  in  a  very  remote  way  the  trade  and  commerce  of  the 
country.  Sect.  91,  No.  2,  should  be  construed  as  applying  to  all 
regulations  of  trade  and  commerce  which  do  not  affect  civil 
rights.  But  the  local  legislatures  are  empowered  to  deal  with  all 
questions  of  a  local  character,  and  the  mode  in  which  persons 
carry  on  their  business  within  the  limits  of  the  province  is  a  ques- 
tion of  a  local  character.  If  a  railway  began  and  ended  within  a 
particular  province,  there  is  no  reason  why  provincial  legislation 
should  not  regulate  it.  The  provinces  are  virtually  separate 
countries  federated  into  one,  as  in  the  case  of  the  United  States 
Each  member  of  the  confederation  is  a  separate  state,  and  has 
(1)  Law  Eep.  12  Ch.  D.  655.  (2)  6  App.  Cas.  382. 
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the  right  to  make  its  own  laws,  subject  to  those  which  apply  to 
the  whole  confederation.  If  the  provincial  legislature  can  in- 
corporate companies  for  provincial  objects,  regulate  provincial 
agriculture,  deal  with  public-houses  in  the  province,  there  would 
seem  to  be  no  reason  why  it  should  not  prescribe  the  mode  of 
carrying  on  the  business  of  fire  insurance  within  the  province.  The 
expression  "  civil  rights  "  in  sect.  92,  No.  13,  cannot  be  restricted  as 
contended  for  on  the  other  side.  It  is  not  so  restricted  in  the 
Civil  Code  of  ^  Lower  Canada,  in  which  under  that  head  a  number 
of  provisions  relating  to  contract  are  to  be  found.  See  also  the 
expression  as  used  in  14  Geo.  3,  c.  83.  As  to  the  power  of  the 
dominion  parliament  indirectly  by  its  regulations  of  trade  to  affect 
such  rights  as  it  is  contended  are  assigned  to  provincial  legislative 
competence,. see  Gushing  v.  Du^puy  (1);  L' Union  St  Jacques  de 
Montreal  v.  Belisle  (2). 

The  Ontario  Act  being  valid  and  operative  it  follows  that  both 
the  policy  and  the  interim  note  could  be  treated  by  the  respondent 
as  free  from  conditions,  and  that  the  respondent  having  in  each  case 
proved  the  contract  and  loss,  is  entitled  to  recover.  The  interim 
receipt  was  a  policy  within  the  meaning  of  the  local  Act.  In 
neither  case  had  the  requirements  of  that  Act  been  complied  with. 
The  statutory  conditions  were  not  printed,  nor  were  the  variations 
therein  made  as  required.  If  the  policy  was  not  freed  from  con- 
ditions altogether,  the  respondent  was  only  bound  by  the  condi- 
tions thereon,  which  related  to  the  case  of  a  subsequent  insurance, 
and  not  to  an  insurance  existing  at  the  time  of  making  the  policy. 
As  to  the  interim  note,  that  must  be  treated  as  subject  only  to  the 
statutory  conditions,  none  of  which  had  been  infringed  ;  otherwise 
it  was  not  proved  that  any  of  the  usual  terms  or  conditions  of  the 
company,  even  if  imported  by  reference  into  the  contract,  had 
been  infringed  by  the  respondent. 

The  Solicitor-General  replied. 
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The  judgment  of  their  Lordships  was  delivered  by 
SiE  Montague  Smitpi  : — 

The  questions  in  these  appeals  arise  in  two  actions  brought  by 
(1)  5  App.  Cas.  409,  110-415.  (2)  Law  Eep.  G  P.  C.  31. 
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the  same  plaintiff  (the  respondent)  upon  contracts  of  insurance 
against  fire  of  buildings  situate  in  the  province  of  Ontario,  in  the 
dominion  of  Canada. 

The  most  important  question  in  both  appeals  is  one  of  those, 
already  numerous,  which  have  arisen  upon  the  provisions  of  the 
British  North  America  Act,  1867,  relating  to  the  distribution  of 
legislative  powers  between  the  parliament  of  Canada  and  the 
legislatures  of  the  provinces,  and,  owing  to  the  very  general  lan- 
guage in  which  some  of  these  powers  are  described,  the  question 
is  one  of  considerable  difiSculty.  Their  Lordships  propose  to  deal 
with  it  before  approaching  the  facts  on  which  the  particular 
questions  in  the  actions  depend.  It  will  only  be  necessary  to 
premise  that  '*  The  Citizens  Insurance  Company  of  Canada,"  the 
defendant  in  the  first  action,  was  originally  incorporated  by  an 
Act  of  the  late  province  of  Canada,  19  &  20  Vict.  c.  124,  by  the 
name  of  "  The  Canada  Marine  Insurance  Company."  By  another 
Act  of  the  late  province,  27  &  28  Vict.  c.  98,  further  powers, 
including  the  power  of  effecting  contracts  of  insurance  against 
fire,  were  conferred  on  the  company,  and  its  name  changed  to 
"  The  Citizens  Insurance  and  Investment  Company and,  finally, 
by  an  Act  of  the  dominion  parliament,  its  name  was  again  changed 
to  the  present  title,  and  it  was  enacted  that,  by  its  new  name,  it 
should  enjoy  all  the  franchises,  privileges,  and  rights,  and  be 
subject  to  all  the  liabilities  of  the  company  under  its  former 
name. 

The  Queen  Insurance  Company  is  an  English  fire  and  life 
insurance  company  incorporated  under  the  provisions  of  the  Joint 
Stock  Companies  Act  of  the  imperial  parliament,  7  &  8  Yict. 
c.  110.  It  has  its  principal  office  in  England,  and  carries  on 
business  in  Canada. 

The  defendant  company  in  each  of  the  actions  is  the  Appellant. 

The  statute  impeached  by  the  appellants,  as  being  an  excess 
of  legislative  power,  is  an  Act  of  the  legislature  of  the  province 
of  Ontario  (39  Yict.  c.  24),  intituled  "  An  Act  to  secure  uniform 
Conditions  in  Policies  of  Fire  Insurance." 

The  preamble  of  the  Act  is  as  follows  :— 

"  Whereas  under  the  provisions  of  an  Act  passed  in  the 
38th  year  of  the  reign  of  Her  Majesty,  intituled  *An  Act  to- 
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amend  the  Laws  relating  to  Fire  Insurances,'  the  Lieutenant- 
Governor  issued  a  commission  to  certain  commissioners  therein 
named,  requiring  them  to  consider  and  report  what  conditions  are 
just  and  reasonable  conditions  to  be  inserted  in  fire  insurance 
policies  on  real  or  personal  property  in  this  province:  And 
whereas  a  majority  of  the  said  commissioners  have,  in  pursuance 
of  the  requirements  of  the  said  Act,  settled  and  approved  of  the 
conditions  set  forth  in  the  schedule  to  this  Act ;  and  it  is  advis- 
able that^the  same  should  be  expressly  adopted  by  the  legislature 
as  the  statutory  conditions  to  be  contained  in  policies  of  fire 
insurance  entered  into  or  in  force  in  this  province : 

It  enacts  as  follows : — 

1.  "  The  conditions  set  forth  in  the  schedule  to  this  Act  shall, 
as  against  the  insurers,  be  deemed  to  be  part  of  every  policy  of 
fire  insurance  hereafter  entered  into,  or  renewed,  or  otherwise  in 
force  in  Ontario,  with  respect  to  any  property  therein,  and  shall 
be  printed  on  every  such  policy  with  the  heading  'Statutory 
Conditions,'  and  if  a  company  (or  other  insurer)  desire  to  vary  the 
said  conditions,  or  to  omit  any  of  them  or  to  add  new  conditions, 
there  shall  be  added  in  conspicuous  type,  and  in  ink  of  different 
colour,  words  to  the  following  effect : — 

Variations  in  Conditions, 

" '  This  policy  is  issued  on  the  above  statutory  conditions,  with 
the  following  variations  and  additions  : — 

"  *  These  variations  (or  as  the  case  may  he)  are,  by  virtue  of  the 
Ontario  statute  in  that  behalf,  in  force  so  far  as,  by  the  Court  or 
judge  before  whom  a  question  is  tried  relating  thereto,  they 
shall  be  held  to  be  just  and  reasonable  to  be  exacted  by  the 
company.' 

"  2.  Unless  the  same  is  distinctly  indicated  and  set  forth  in  the 
manner  or  to  the  effect  aforesaid,  no  such  variation,  addition,  or 
omission  shall  be  legal  and  binding  on  the  insured  ;  and  no  ques- 
tion shall  be  considered  as  to  whether  any  such  variation,  addition, 
or  omission  is,  under  the  circumstances,  just  and  reasonable,  and 
on  the  contrary  the  policy  shall,  as  against  the  insurers,  be  subject 
to  the  statutory  conditions  only,  unless  the  variations,  additions^ 
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or  omissions  are  distinctly  indicated  and  set  forth  in  the  manner 
or  to  the  effect  aforesaid. 

"  3.  A  decision  of  a  Court  or  judge  under  this  Act  shall  be 
subject  to  review  or  appeal  to  the  same  extent  as  a  decision  by 
such  Court  or  judge  in  other  cases." 

The  schedule  contains  twenty-one  conditions  under  the  head 
"  Statutory  Conditions."  The  following  of  them  are  material  to 
the  particular  questions  to  be  decided  in  the  appeals : — 

"  After  application  for  insurance,  it  shall  be  deemed  that  any 
policy  sent  to  the  assured  is  intended  to  be  in  accordance 
with  the  terms  of  the  application,  unless  the  company  shall,  in 
writing,  point  out  the  particulars  wherein  the  policy  differs  from 
the  application," 

"  8.  The  company  is  not  liable  for  loss  if  there  is  any  prior 
insurance  in  any  other  company,  unless  the  company's  assent 
thereto  appears  therein,  or  is  indorsed  thereon,  nor  if  any  sub- 
sequent insurance  is  effected  in  any  other  company,  unless  and 
until  the  company  assent  thereto  by  writing,  signed  by  a  duly 
authorized  agent." 

"  In  the  event  of  any  other  insurance  on  the  property  therein 
described  having  been  assented  to  as  aforesaid,  then  this  company 
shall,  if  such  other  insurance  remain  in  force,  on  the  happening  of 
any  loss  or  damage,  only  be  liable  for  the  payment  of  a  rateable 
proportion  of  such  loss  or  damage  without  reference  to  the  dates 
of  the  different  policies." 

"  10.  The  company  is  not  liable  for  the  losses  following,  that  is 
to  say,  among  others : — 

*^  (g)  The  company  is  not  liable  for  loss  or  damage  occurring 
while  petroleum,"  and  various  other  enumerated  substances,  "  or 
more  than  twenty-five  pounds'  weight  of  gunpowder,  are  stored  or 
kept  in  the  building  insured,  or  containing  the  property  insured, 
unless  permission  is  given  in  writing  by  the  company." 

The  distribution  of  legislative  powers  is  provided  for  by  sects. 
91  to  95  of  "the  British  North  America  Act,  1867  the  most 
important  of  these  being  sect.  91,  headed  "  Powers  of  the  Parlia- 
ment," and  sect.  92,  headed  "Exclusive  Powers  of  Provincial 
Legislatures." 
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Sect.  91  is  as  follows  : — 

"  It  shall  be  lawful  for  the  Queen,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House  of  Commons,  to  make  laws  for 
the  peace,  order,  and  good  government  of  Canada,  in  relation  to 
all  matters  not  coming  within  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  legislatures  of  the  provinces ;  and  for 
greater  certainty,  but  not  so  as  to  restrict  the  terms  of  this 
section,  it  is  hereby  declared  that  (notwithstanding  anything  in 
this  Act)  the  exclusive  legislative  authority  of  the  Parliament  of 
Canada  extends  to  all  matters  coming  within  the  classes  of 
subjects  next  hereinafter  enumerated,  that  is  to  say, — " 

Then  follows  an  enumeration  of  twenty-nine  classes  of  subjects. 
The  section  concludes  as  follows : — 

**  And  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section  shall  not  be  deemed  to  come  within 
the  class  of  matters  of  a  local  or  private  nature  comprised  in  the 
enumeration  of  the  classes  of  subjects  by  this  Act  assigned  ex- 
clusively to  the  legislatures  of  the  provinces." 

Sect.  92  is  as  follows : — 

"  In  each  province  the  legislature  may  exclusively  make  laws 
in  relation  to  matters  coming  within  the  classes  of  subjects  next 
hereinafter  enumerated,  that  is  to  say, —  " 

Then  follows  an  enumeration  of  sixteen  classes  of  subjects. 

The  scheme  of  this  legislation,  as  expressed  in  the  first  branch 
of  sect.  91,  is  to  give  to  the  dominion  parliament  authority  to  make 
laws  for  the  good  government  of  Canada  in  all  matters  not 
coming  within  the  classes  of  subjects  assigned  exclusively  to  the 
provincial  legislature.  If  the  91st  section  had  stopped  here,  and 
if  the  classes  of  subjects  enumerated  in  sect.  92  had  been  alto- 
gether distinct  and  different  from  those  in  sect.  91,  no  conflict  of 
legislative  authority  could  have  arisen.  The  provincial  legislatures 
would  have  had  exclusive  legislative  power  over  the  sixteen 
classes  of  subjects  assigned  to  them,  and  the  dominion  parliament 
exclusive  power  over  all  other  matters  relating  to  the  good 
government  of  Canada.  But  it  must  have  been  foreseen  that  this 
sharp  and  definite  distinction  had  not  been  and  could  not  be 
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attained,  and  that  some  of  the  classes  of  subjects  assigned  to  the 
provincial  legislatures  unavoidably  ran  into  and  were  embraced 
by  some  of  the  enumerated  classes  of  subjects  in  sect.  91 ;  hence 
an  endeavour  appears  to  have  been  made  to  provide  for  cases  of 
apparent  conflict ;  and  it  would  seem  that  with  this  object  it  was 
declared  in  the  second  branch  of  the  9 1st  section,  "  for  greater 
certainty,  but  not  so  as  to  restrict  the  generality  of  the  foregoing 
terms  of  this  section  "  that  (notwithstanding  anything  in  the  Act) 
the  exclusive  legislative  authority  of  the  parliament  of  Canada 
should  extend  to  all  matters  coming  within  the  classes  of  subjects 
enumerated  in  that  section.  With  the  same  object,  apparently, 
the  paragraph  at  the  end  of  sect.  91  was  introduced,  though  it 
may  be  observed  that  this  paragragh  applies  in  its  grammatical 
construction  only  to  No.  16  of  sect.  92. 

Notwithstanding  this  endeavour  to  give  pre-eminence  to  the 
dominion  parliament  in  cases  of  a  conflict  of  powers,  it  is  obvious 
that  in  some  cases  where  this  apparent  conflict  exists,  the  legis- 
lature could  not  have  intended  that  the  powers  exclusively 
assigned  to  the  provincial  legislature  should  be  absorbed  in  those 
given  to  the  dominion  parliament.  Take  as  one  instance  the 
subject  "  marriage  and  divorce,"  contained  in  the  enumeration  of 
subjects  in  sect.  91 ;  it  is  evident  that  solemnization  of  marriage 
would  come  within  this  general  description;  yet  " solemnization 
of  marriage  in  the  province  "  is  enumerated  among  the  classes  of 
subjects  in  sect.  92,  and  no  one  can  doubt,  notwithstanding  the 
general  language  of  sect.  91,  that  this  subject  is  still  within  the 
exclusive  authority  of  the  legislatures  of  the  provinces.  So  the 
raising  of  money  by  any  mode  or  system  of  taxation  "  is  enume- 
rated among  the  classes  of  subjects  in  sect.  91 ;  but,  though  the 
description  is  sufficiently  large  and  general  to  include  "direct 
taxation  within  the  province,  in  order  to  the  raising  of  a  revenue 
for  provincial  purposes,"  assigned  to  the  provincial  legislatures  by 
sect.  92,  it  obviously  could  not  have  been  intended  that,  in  this 
instance  also,  the  general  power  should  override  the  particular 
one.  With  regard  to  certain  classes  of  subjects,  therefore,  gene- 
rally described  in  sect.  91,  legislative  power  may  reside  as  to  some 
matters  falling  within  the  general  description  of  these  subjects  in 
the  legislatures  of  the  provinces.    In  these  cases  it  is  the  duty  of 
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the  Courts,  however  difficult  it  may  be,  to  ascertain  in  what 
degree,  and  to  what  extent,  authority  to  deal  with  matters  falling 
within  these  classes  of  subjects  exists  in  each  legislature,  and  to 
define  in  the  particular  case  before  them  the  limits  of  their  respec- 
tive powers.  It  could  not  have  been  the  intention  that  a  conflict 
should  exist;  and,  in  order  to  prevent  such  a  result,  the  two 
sections  must  be  read  together,  and  the  language  of  one  inter- 
preted, and,  where  necessary,  modified,  by  that  of  the  other.  In 
this  way  it  may,  in  most  cases,  be  found  possible  to  arrive  at  a 
reasonable  and  practical  construction  of  the  language  of  the  sec- 
tions, so  as  to  reconcile  the  respective  powers  they  contain,  and 
give  effect  to  all  of  them.  In  performing  this  difficult  duty,  it 
will  be  a  wise  course  for  those  on  whom  it  is  thrown,  to  decide 
each  case  which  arises  as  best  they  can,  without  entering  more 
largely  upon  an  interpretation  of  the  statute  than  is  necessary  for 
the  decision  of  the  particular  question  in  hand. 

The  first  question  to  be  decided  is,  whether  the  Act  impeached 
in  the  present  appeals  falls  within  any  of  the  classes  of  subjects 
enumerated  in  sect.  92,  and  assigned  exclusively  to  the  legislatures 
of  the  provinces ;  for  if  it  does  not,  it  can  be  of  no  validity,  and 
no  other  question  would  then  arise.  It  is  only  when  an  Act  of 
the  provincial  legislature  prima  facie  falls  within  one  of  these 
classes  of  subjects  that  the  further  questions  arise,  viz.,  whether, 
notwithstanding  this  is  so,  the  subject  of  the  Act  does  not  also  fall 
within  one  of  the  enumerated  classes  of  subjects  in  sect.  91,  and 
whether  the  power  of  the  provincial  legislature  is  or  is  not  thereby 
overborne. 

The  main  contention  on  the  part  of  the  respondent  was  that  the 
Ontario  Act  in  question  had  relation  to  matters  coming  within  the 
class  of  subjects  described  in  JSTo.  13  of  sect.  92,  viz.,  Property 
and  civil  rights  in  the  province."  The  Act  deals  with  policies  of 
insurance  entered  into  or  in  force  in  the  province  of  Ontario  for 
insuring  property  situate  therein  against  fire,  and  prescribes 
certain  conditions  which  are  to  form  part  of  such  contracts.  These 
contracts,  and  the  rights  arising  from  them,  it  was  argued,  came 
legitimately  within  the  class  of  subject,  "Property  and  civil 
rights."  The  appellants,  on  the  other  hand,  contended  that  civil 
rights  meant  only  such  rights  as  flowed  from  the  law,  and  gave  as 
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an  instance  the  status  of  persons.  Their  Lordships  cannot  think 
that  the  latter  construction  is  the  correct  one.  They  find  no 
sufficient  reason  in  the  language  itself,  nor  in  the  other  parts  of 
the  Act,  for  giving  so  narrow  an  interpretation  to  the  words  "  civil 
rights."  The  words  are  sufficiently  large  to  embrace,  in  their 
fair  and  ordinary  meaning,  rights  arising  from  contract,  and  such 
rights  are  not  included  in  express  terms  in  any  of  the  enumerated 
classes  of  subjects  in  sect.  91. 

It  becomes  obvious,  as  soon  as  an  attempt  is  made  to  construe 
the  general  terms  in  which  the  classes  of  subjects  in  sects.  91  and 
92  are  described,  that  both  sections  and  the  other  parts  of  the  Act 
must  be  looked  at  to  ascertain  whether  language  of  a  general 
nature  must  not  by  necessary  implication  or  reasonable  intendment 
be  modified  and  limited.  In  Rooking  at  sect.  91,  it  will  be  found 
not  only  that  there  is  no  class  including,  generally,  contracts  and 
the  rights  arising  from  them,  but  that  one  class  of  contracts  is 
mentioned  and  enumerated,  viz.,  "  18,  bills  of  exchange  and  pro- 
missory notes,"  which  it  would  have  been  unnecessary  to  specify 
if  authority  over  all  contracts  and  the  rights  arising  from  them 
had  belonged  to  the  dominion  parliament. 

The  provision  found  in  sect.  94  of  the  British  North  America 
Act,  which  is  one  of  the  sections  relating  to  the  distribution  of 
legislative  powers,  was  referred  to  by  the  learned  counsel  on  both 
sides  as  throwing  light  upon  the  sense  in  which  the  words  pro- 
perty and  civil  rights  "  are  used.  By  that  section  the  parliament 
of  Canada  is  empowered  to  make  provision  for  the  uniformity  of 
any  laws  relative  to  "  property  and  civil  rights  "  in  Ontario,  Nova 
Scotia,  and  New  Brunswick,  and  to  the  procedure  of  the  Courts  in 
these  three  provinces,  if  the  provincial  legislatures  choose  to  adopt 
the  provision  so  made.  The  province  of  Quebec  is  omitted  from 
this  section  for  the  obvious  reason  that  the  law  which  governs 
property  and  civil  rights  in  Quebec  is  in  the  main  the  French 
law  as  it  existed  at  the  time  of  the  cession  of  Canada,  and  not 
the  English  law  which  prevails  in  the  other  provinces.  The 
words  '-property  and  civil  rights"  are, obviously,  used  in  the  same 
sense  in  this  section  as  in  No.  13  of  sect.  92,  and  there  seems  no 
reason  for  presuming  that  contracts  and  the  rights  arising  from 
them  were  not  intended  to  be  included  in  this  provision  for 
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uniformity.  If,  however,  the  narrow  construction  of  the  words 
"  civil  rights,"  contended  for  by  the  appellants  were  to  prevail, 
the  dominion  parliament  could,  under  its  general  power,  legislate 
in  regard  to  contracts  in  all  and  each  of  the  provinces  and  as  a 
consequence  of  this  the  province  of  Quebec,  though  now  governed 
by  its  own  Civil  Code,  founded  on  the  French  law,  as  regards  con- 
tracts and  their  incidents,  would  be  subject  to  have  its  law  on  that 
subject  altered  by  the  dominion  legislature,  and  brought  into 
uniformity  with  the  English  law  prevailing  in  the  other  three 
provinces,  notwithstanding  that  Quebec  has  been  carefully  left 
out  of  the  uniformity  section  of  the  Act. 

It  is  to  be  observed  that  the  same  words,  "  civil  rights,"  are 
employed  in  the  Act  of  14  Geo.  3,  c.  83,  which  made  provision  for 
the  Government  of  the  province  of  Quebec.  Sect.  8  of  that  Act 
enacted  that  His  Majesty's  Canadian  subjects  within  the  province 
of  Quebec  should  enjoy  their  property,  usages,  and  other  civil 
rights,  as  they  had  before  done,  and  that  in  all  matters  of  con- 
troversy relative  to  property  and  civil  rights  resort  should  be 
had  to  the  laws  of  Canada,  and  be  determined  agreeably  to  the 
said  laws.  In  this  statute  the  words  "  property "  and  "  civil 
rights "  are  plainly  used  in  their  largest  sense ;  and  there  is  no 
reason  for  holding  that  in  the  statute  under  discussion  they  are 
used  in  a  different  and  narrower  one. 

The  next  question  for  consideration  is  whether,  assuming  the 
Ontario  Act  to  relate  to  the  subject  of  property  and  civil 
rights,  its  enactments  and  provisions  come  within  any  of  the 
classes  of  subjects  enumerated  in  sect.  91.  The  only  one  which 
the  Appellants  suggested  as  expressly  including  the  subject 
of  the  Ontario  Act  is  No.  2,  "  the  regulation  of  trade  and 
commerce." 

A  question  was  raised  which  led  to  much  discussion  in  the 
Courts  below  and  this  bar,  viz.,  whether  the  business  of  insuring 
buildings  against  fire  was  a  trade.  This  business,  when  carried 
on  for  the  sake  of  profit,  may,  no  doubt,  in  some  sense  of  the 
word,  be  called  a  trade.  But  contracts  of  indemnity  made  by 
insurers  can  scarcely  be  considered  trading  contracts,  nor  were 
insurers  who  made  them  held  to  be  "  traders  "  under  the  English 
bankruptcy  laws ;  they  have  been  made  subject  to  those  laws  by 
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special  description.  Whether  the  business  of  fire  insurance  pro- 
perly falls  within  the  description  of  a  "trade"  must,  in  their 
Lordships'  view,  depend  upon  the  sense  in  which  that  word  is 
used  in  the  particular  statute  to  be  construed ;  but  in  the  present 
case  their  Lordships  do  not  find  it  necessary  to  rest  their  decision 
on  the  narrow  ground  that  the  business  of  insurance,  is  not  a 
trade. 

The  words  "regulation  of  trade  and  commerce,"  in  their  un- 
limited sense  are  sufficiently  wide,  if  uncontrolled  by  the  context 
and  other  parts  of  the  Act,  to  include  every  regulation  of  trade 
ranging  from  political  arrangements  in  regard  to  trade  with 
foreign  governments,  requiring  the  sanction  of  parliament,  down 
to  minute  rules  for  regulating  particular  trades.  But  a  considera- 
tion of  the  Act  shews  that  the  words  were  not  used  in  this 
unlimited  sense.  In  the  first  place  the  collocation  of  No.  2  with 
classes  of  subjects  of  national  and  general  concern  affords  an 
indication  that  regulations  relating  to  general  trade  and  commerce 
were  in  the  mind  of  the  legislature,  when  conferring  this  power 
on  the  dominion  parliament.  If  the  words  had  been  intended  to 
have  the  full  scope  of  which  in  their  literal  meaning  they  are 
susceptible,  the  specific  mention  of  several  of  the  other  classes  of 
subjects  enumerated  in  sect.  91  would  have  been  unnecessary ;  as, 
15,  banking;  17,  weights  and  measures;  18,  bills  of  exchange 
and  promissory  notes;  19, interest;  and  even  21,  bankruptcy  and 
insolvency. 

"  Eegulation  of  trade  and  commerce  "  may  have  been  used  in 
«ome  such  sense  as  the  words  "  regulations  of  trade  "  in  the  Act  of 
Union  between  England  and  Scotland  (6  Anne,  c.  11),  and  as 
these  words  have  been  used  in  Acts  of  State  relating  to  trade  and 
commerce.  Article  Y.  of  the  Act  of  Union  enacted  that  all  the 
subjects  of  the  United  Kingdom  should  have  "  full  freedom  and 
intercourse  of  trade  and  navigation  "  to  and  from  all  places  in  the 
United  Kingdom  and  the  Colonies ;  and  Article  YI.  enacted  that 
all  parts  of  the  United  Kingdom  from  and  after  the  Union  should 
be  under  the  same  "  prohibitions,  restrictions,  and  regulations  of 
trade."  Parliament  has  at  various  times  since  the  Union  passed 
laws  affecting  and  regulating  specific  trades  in  one  part  of  the 
United  Kingdom  only,  without  its  being  supposed  that  it  thereby 
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infringed  the  Articles  of  Union.  Thus  the  Acts  for  regulating 
the  sale  of  intoxicating  liquors  notoriously  vary  in  the  two  king- 
<ioms.  So  with  regard  to  Acts  relating  to  bankruptcy,  and  various 
other  matters. 

Construing  therefore  the  words  "  regulation  of  trade  and  com- 
merce "  by  the  various  aids  to  their  interpretation  above  suggested, 
they  would  include  political  arrangements  in  regard  to  trade 
requiring  the  sanction  of  parliament,  regulation  of  trade  in 
matters  of  inter-provincial  concern,  and  it  may  be  that  they 
would  include  general  regulation  of  trade  affecting  the  whole 
<lominion.  Their  Lordships  abstain  on  the  present  occasion  from 
any  attempt  to  define  the  limits  of  the  authority  of  the  dominion 
parliament  in  this  direction.  It  is  enough  for  the  decision  of  the 
present  case  to  say  that,  in  their  view,  its  authority  to  legislate  for 
the  regulation  of  trade  and  commerce  does  not  comprehend  the 
power  to  regulate  by  legislation  the  contracts  of  a  particular 
business  or  trade,  such  as  the  business  of  fire  insurance  in  a  single 
province,  and  therefore  that  its  legislative  authority  does  not  in 
the  present  case  conflict  or  compete  with  the  power  over  property 
and  civil  rights  assigned  to  the  legislature  of  Ontario  by  No.  13 
of  sect.  92. 

Having  taken  this  view  of  the  present  case,  it  becomes  unneces- 
fary  to  consider  the  question  how  far  the  general  power  to  make 
regulations  of  trade  and  commerce,  when  competently  exercised  by 
the  dominion  parliament,  might  legally  modify  or  affect  property 
and  civil  rights  in  tlie  provinces,  or  the  legislative  power  of  the 
provincial  legislatures  in  relation  to  those  subjects ;  questions  of 
this  kind,  it  may  be  observed,  arose  and  were  treated  of  by  this 
Board  in  the  cases  of  L  Union  St.  Jacfiues  de  Montreal  v.  Belisle  (1)  ; 
Cashing  v.  Bupuy  (2). 

It  was  contended,  in  the  case  of  the  Citizens  Insurance  Company 
of  Canada,  that  the  company  having  been  originally  incorporated 
by  the  parliament  of  the  late  province  of  Canada,  and  having  had 
its  incorporation  and  corporate  rights  confirmed  by  the  domiaion 
parliament,  could  not  be  affected  by  an  Act  of  the  Ontario  legis- 
lature. But  the  latter  Act  does  not  assume  to  interfere  with  the 
constitution  or  status  of  corporations.  It  deals  with  all  insurers 
(1)  Law  Hep.  G  P.  C.  31.  (2)  5  App.  Cas.  403. 
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alike,  including  corporations  and  companies,  whatever  may  be  their 
origin,  whether  incorporated  by  British  authority,  as  in  the  case 
of  the  Queen  Insurance  Company,  or  by  foreign  or  colonial  autho- 
rity, and  without  touching  their  status,  requires  that  if  they 
choose  to  make  contracts  of  insurance  in  Ontario,  relating  to 
property  in  that  province,  such  contracts  shall  be  subject  to 
certain  conditions. 

It  was  further  urged  that  the  Ontario  Act  was  repugnant  to 
the  Act  of  the  late  province  of  Canada,  which  empowered  the 
company  to  make  contracts  for  assurance  against  fire  "  upon  such 
conditions  as  might  be  bargained  for  and  agreed  upon  between 
the  company  and  the  assured."  But  this  is,  in  substance,  no 
more  than  an  expanded  description  of  the  business  the  company 
was  empowered  to  transact,  viz.,  to  make  contracts  of  assurance 
against  fire,  and  can  scarcely  be  regarded  as  inconsistent  with  the 
specific  legislation  regarding  such  contracts  contained  in  the  Act 
in  question. 

It  was  further  argued  on  the  part  of  the  appellants  that  the 
Ontario  Act  was  inconsistent  with  the  Act  of  the  dominion  par- 
liament, 38  Yict.  c.  20,  which  requires  fire  insurance  companies  to 
obtain  licences  from  the  minister  of  finance  as  a  condition  to 
their  carrying  on  the  business  of  insurance  in  the  dominion,  and 
that  it  was  beyond  the  competency  of  the  provincial  legislature 
to  subject  companies  who  had  obtained  such  licences,  as  the  appel- 
lant companies  had  done,  to  the  conditions  imposed  by  the  Ontario 
Act.  But  the  legislation  does  not  really  conflict  or  present  any 
inconsistency.  The  statute  of  the  dominion  parliament  enacts  a 
general  law  applicable  to  the  whole  dominion,  requiring  all  insu- 
rance companies,  whether  incorporated  by  foreign,  dominion,  or 
provincial  authority  to  obtain  a  licence  from  the  minister  of 
finance,  to  be  granted  only  upon  compliance  with  the  conditions 
prescribed  by  the  Act.  Assuming  this  Act  to  be  within  the  com- 
petency of  the  dominion  parliament  as  a  general  law  applicable  to 
foreign  and  domestic  corporations,  it  in  no  way  interferes  with 
the  authority  of  the  legislature  of  the  province  of  Ontario  to 
legislate  in  relation  to  the  contracts  which  corporations  may  enter 
into  in  that  province.  The  Dominion  Act  contains  the  following 
provision,  which  clearly  recognises  the  right  of  the  provincial 
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legislature  to  incorporate  insurance  companies  for  carrying  on 
business  within  the  province  itself: — 

"Bat  nothing  herein  contained  shall  prevent  any  insurance 
company  incorporated  by  or  under  any  Act  of  the  legislature  of 
the  late  province  of  Canada  or  of  any  province  of  the  dominion 
of  Canada  from  carrying  on  any  business  of  insurance  within  the 
limits  of  the  late  province  of  Canada,  or  of  such  province  only 
according  to  the  powers  granted  to  such  insurance  company  within 
such  limits  as  aforesaid,  without  such  licence  as  hereinafter 
mentioned." 

This  recognition  is  directly  opposed  to  the  construction  sought 
to  be  placed  by  the  appellant's  counsel  on  the  words  provincial 
objects,"  in  No.  11  of  sect.  92,— "the  incorporation  of  companies 
with  provincial  objects,"  by  which  he  sought  to  limit  these  words 
to  public"  provincial  objects,  so  as  to  exclude  insurance  and 
commercial  companies. 

Eitchie,  C.J.,  refers  to  an  equally  explicit  recognition  of  the 
power  of  the  provinces  to  incorporate  insurance  companies  con- 
tained in  an  earlier  Act  of  the  dominion  parliament  (31  Yict. 
c.  48),  which  was  passed  shortly  after  the  establishment  of  the 
dominion. 

The  learned  Chief  Justice  also  refers  to  a  remarkable  section 
contained  in  the  Act  of  the  dominion  parliament  consolidating 
certain  Acts  respecting  insurance,  40  Yict.  c.  42.  Section  28  of 
that  Act  is  as  follows  : — 

"  This  Act  shall  not  apply  to  any  company  within  the  exclusive 
legislative  control  of  any  one  of  the  provinces  of  Canada,  unless 
such  company  so  desires  ;  and  it  shall  be  lawful  for  any  such  com- 
pany to  avail  itself  of  the  provisions  of  this  Act,  and  if  it  do  so 
avail  itself,  such  company  shall  then  have  the  power  of  transacting 
its  business  of  insurance  throughout  Canada.'' 

This  provision  contains  a  distinct  declaration  by  the  dominion 
parliament  that  each  of  tlie  provinces  had  exclusive  legislative 
control  over  the  insurance  companies  incorporated  by  it,  and 
therefore  is  an  acknowledgment  that  such  control  was  not  deemed 
to  be  an  infringement  of  the  power  of  the  dominion  parliament  as 
to    the  regulation  of  trade  and  commerce." 
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The  declarations  of  the  dominion  parliament  are  not,  of  course, 
conclusive  upon  the  construction  of  the  British  North  America 
Act ;  but  when  the  proper  construction  of  the  language  used  in 
that  Act  to  define  the  distribution  of  legislative  powers  is  doubtful, 
the  interpretation  put  upon  it  by  the  dominion  parliament  in  its 
actual  legislation  may  properly  be  considered. 

The  opinions  of  the  majority  of  the  Judges  in  Canada,  as 
summed  up  by  Ritchie,  C.J.,  are  in  favour  of  the  validity  of  the 
Ontario  Act.  In  the  present  actions,  the  Court  of  Queeu's  Bench 
and  the  Court  of  Appeal  of  Ontario  unanimously  supported  its 
legality ;  and  the  Supreme  Court  of  Canada,  by  a  majority  of 
three  Judges  to  two,  have  affirmed  the  judgments  of  the  provincial 
Courts.  The  opinions  of  the  learned  Judges  of  the  Supreme 
Court  are  stated  with  great  fullness  and  ability,  and  clearly  indicate 
the  opposite  views  which  may  be  taken  of  the  Act,  and  the  diffi- 
culties which  surround  any  construction  that  may  be  given  to  it. 

Taschereau,  J.,  in  the  course  of  his  vigorous  judgment,  seeks 
to  place  the  plaintiff  in  the  action  against  the  Citizens  Company 
in  a  dilemma.  He  thinks  that  the  assertion  of  the  right  of  the 
province  to  legislate  with  regard  to  the  contracts  of  insurance 
companies  amounts  to  a  denial  of  the  right  of  the  dominion  par- 
liament to  do  so,  and  that  this  is,  in  effect,  to  deny  the  right  of 
that  parliament  to  incorporate  the  Citizens  Company,  so  that  the 
plaintiff  was  suing  a  non-existent  defendant.  Their  Lordships 
cannot  think  that  this  dilemma  is  established.  The  learned  Judge 
assumes  that  the  power  of  the  dominion  parliament  to  incorporate 
companies  to  carry  on  business  in  the  dominion  is  derived  from 
•one  of  the  enumerated  classes  of  subjects,  viz.,  the  regulation  of 
•trade  and  commerce,"  and  then  argues  that  if  the  authority  to 
^incorporate  companies  is  given  by  this  clause,  the  exclusive  power 
of  regulating  them  must  also  be  given  by  it,  so  that  the  denial  of 
one  power  involves  the  denial  of  the  other.  But,  in  the  first 
place,  it  is  not  necessary  to  rest  the  authority  of  the  dominion 
parliament  to  incorporate  companies  on  this  specific  and  enume- 
rated power.  The  authority  would  belong  to  it  by  its  general 
power  over  all  matters  not  coming  within  the  classes  of  subjects 
assigned  exclusively  to  the  legislatures  of  the  provinces,  and  the 
only  subject  on  this  head  assigned  to  the  provincial  legislature 


VOL.  YII.] 


AND  PKIYY  COUNCIL. 


117 


being  "  the  incorporation  of  companies  with  provincial  objects,"  it 
follows  that  the  incorporation  of  companies  for  objects  other  than 
provincial  falls  within  the  general  powers  of  the  parliament  of 
Canada.  But  it  by  no  means  follows  (unless  indeed  the  view  of 
the  learned  judge  is  right  as  to  the  scope  of  the  words  "  the  regu- 
lation of  trade  and  commerce")  that  because  the  dominion  par- 
liament has  alone  the  right  to  create  a  corporation  to  carry  on 
business  throughout  the  dominion  that  it  alone  has  the  right  to 
regulate  its  contracts  in  each  of  the  provinces.  Suppose  the 
dominion  parliament  were  to  incorporate  a  company,  with  power, 
among  other  things,  to  purchase  and  hold  lands  throughout 
Canada  in  mortmain,  it  could  scarcely  be  contended  if  such  a 
company  were  to  carry  on  business  in  a  province  where  a  law 
against  holding  land  in  mortmain  prevailed  (each  province  having 
exclusive  legislative  power  over  "property  and  civil  rights  in 
the  province")  that  it  could  hold  land  in  that  province  in  contra- 
vention of  the  provincial  legislation ;  and,  if  a  company  were 
incorporated  for  the  sole  purpose  of  purchasing  and  holding  land 
in  the  dominion,  it  might  happen  that  it  could  do  no  business  in 
any  part  of  it,  by  reason  of  all  the  provinces  having  passed 
Mortmain  Acts,  though  the  corporation  would  still  exist  and 
preserve  its  status  as  a  corporate  body. 

On  the  best  consideration  they  have  been  able  to  give  to  the 
arguments  addressed  to  them  and  to  the  judgments  of  the  learned 
judges  in  Canada,  their  Lordships  have  come  to  the  conclusion 
that  the  Act  in  question  is  valid. 

Their  Lordships  have  now  to  consider  separately  the  two  appeals. 

The  Citizens  Insurance  Comjpany  of  Canada  v.  Parsons. 

This  company,  whose  incorporation  has  been  already  described, 
has  its  head  office  in  Montreal,  and  carries  on  business  in  Ontario 
and  the  other  provinces  of  Canada. 

The  respondent  insured  with  the  company,  through  its  local 
agent  in  the  town  of  Orangeville,  Ontario,  a  building  situate  in 
that  town,  occupied  as  a  hardware  store,  for  one  year  in  ^^2,500, 
and,  on  the  4th  of  May,  1877,  a  policy  of  the  company  containing 
this  insurance  was  issued  by  the  agent  at  Orangeville  to  him. 
This  policy  was  made  subject  to  the  usual  conditions  of  the 
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company,  which  were  indorsed  on  it. 
material : — 


The  following  is  alone 


"  The  assured  must  give  notice  to  this  company  of  any  other 
insurance  effected  on  the  same  property,  and  have  the  same  in- 
dorsed on  this  policy,  or  otherwise  acknowledged  by  the  com- 
pany in  writing,  and  failure  to  give  such  notice  shall  void  this 
policy.  ... 

"  And  this  policy  is  made  and  accepted  under  the  conditions 
above  mentioned,  which  are  to  be  used  and  resorted  to  in  order  to 
explain  the  rights  and  obligations  of  the  parties  hereto  in  all  cases 
not  herein  otherwise  specially  provided  for.'* 

The  conditions  contained  in  the  Ontario  Act  were  not  printed 
in  the  policy,  nor  was  any  reference  made  to  them  in  it. 

On  the  3rd  of  August,  1877,  the  insured  building  was  destroyed 
by  fire.    The  respondent  thereupon  brought  the  present  action. 

At  the  time  the  insurance  was  made  and  the  policy  issued  by 
the  Citizens  Company,  another  insurance  had  been  effected  on 
the  same  building  with  the  Western  Assurance  Company,  of  which 
no  notice  was  given  by  the  respondent  to  the  Citizens  Company, 
nor  was  it  indorsed  on  or  indicated  in  the  policy,  nor  did  the 
acknowledgment  or  assent  of  the  Citizens  Company  thereto  in 
writing  in  any  way  appear.  These  omissions  constituted  a  breach 
not  only  of  the  conditions  indorsed  on  the  policy,  but  also  of  the 
condition  in  relation  to  prior  insurances  contained  in  the  Ontario 
Act  already  set  out,  and,  consequently,  if  either  of  these  conditions 
forms  a  part  of  the  contract  between  the  parties,  the  respondent's 
action  against  the  company  must  fail.  It  is  admitted  that  this  is 
so,  but  it  is  contended,  on  the  part  of  the  respondent,  that  neither 
the  agreed  nor  the  statutory  conditions  are  binding  upon  him, 
and  that  the  contract  of  insurance  is  subject  to  no  conditions 
whatever.    The  Courts  of  Canada  have  sustained  this  contention. 

The  question  turns  on  the  construction  of  the  Ontario  Act.  It 
is  not  disputed  by  the  company  that  the  conditions  indorsed  on 
the  policy,  which  form  the  actual  contract  between  the  parties, 
are,  by  force  of  the  statute,  displaced,  inasmuch  as  they  are  not 
shewn  to  be  variations  from  the  statutory  conditions  in  compliance 
with  the  provisions  of  the  Act.    The  question  to  be  decided  is 
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whether  the  effect  of  this  non-compliance  is  to  make  the  contract 
subject  to  the  statutory  conditions,  or  to  reduce  it  to  a  bare  con- 
tract of  insurance  without  any  conditions. 

Sect.  1  enacts  that  "  the  conditions  set  forth  in  the  schedule  to 
the  Act  shall,  as  against  the  insurers,  be  deemed  to  be  part  of 
every  policy."  Notwithstanding  this  express  enactment,  it  is 
contended  that  they  are  not  to  be  so  deemed,  unless  they  are 
printed  on  the  policy.  The  section,  no  doubt,  goes  on  to  enact, 
but  not  in  the  form  of  a  proviso  or  condition,  that  the  conditions 
"  shall  be  printed  on  every  such  policy  with  the  heading  '  Statu- 
tory Conditions'";  but  it  does  not  enact  that,  if  there  be  an 
©mission  so  to  print  them,  they  shall  not  be  deemed  to  be  a  part 
of  the  contract.  Printing  the  statutory  conditions  is  made  a 
necessary  part  of  the  mode  prescribed  by  the  Act  of  shewing 
variations  from  them,  and  is  unquestionably  essential  to  the 
validity  of  any  such  variations,  for  the  section  further  enacts  that 
if  insurers  desire  to  vary  the  statutory  conditions,  or  to  omit  any 
of  them,  or  to  add  new  conditions,  "there  shall  be  added,  in 
conspicuous  type,  and  in  ink  of  different  colour,  words  to  the 
following  effect : — 

"  Variations  in  Conditions, 

"  This  policy  is  issued  on  the  above  statutory  conditions,  with 
the  following  variations  and  additions." 

Sect.  2  provides  what  may  be  called  a  penalty  for  the  non- 
observance  of  these  last-mentioned  provisions.  It  enacts  that, 
unless  distinctly  indicated  in  the  manner  prescribed,  "  no  such 
variation,  addition,  or  omission  shall  be  legal  and  binding  on  the 
insured,"  and,  "  on  the  contrary," — here  follows  the  consequence 
and  penalty, — "  the  policy  shall,  as  against  the  insurers,  be  sub- 
ject to  the  statutory  conditions  only."  The  effect  of  these  enact- 
ments in  the  present  case,  is  that  the  conditions  written  on  the 
policy  are  not  binding  on  the  insurer,  either  by  virtue  of  the 
actual  contract,  or  as  variations  from  the  statutory  conditions, 
because  they  are  not  indicated  to  be  so  in  the  manner  prescribed 
by  the  statute.  Printing  the  statutory  conditions  is  a  necessary 
part  of  the  manner  prescribed  for  indicating  these  variations,  and 
the  penalty  provided  by  the  Act  for  not  observing  that  manner 
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is  that  the  poUet/  becomes  subject  to  the  statutory  conditions.  No 
provision  is  made  for  the  omission  to  print  the  statutory  con- 
ditions  as  a  separate  default ;  and  their  Lordships  think,  looking^ 
at  the  object  and  scope  of  the  two  section?,  that,  in  the  absence  of 
an  express  enactment  to  that  effect,  it  cannot  be  implied  that  the 
intention  of  the  legislature  was  that,  in  a  case  where  the  company 
has  printed  its  own  conditions,  but  has  failed  to  print  the  statu- 
tory ones,  the  policy  is  to  be  deemed  to  be  without  any  conditions. 
Indeed,  such  an  implication  would  seem  to  be  opposed  to  the 
principle  of  the  Act,  which  is  that,  except  in  the  case  of  variations 
properly  indicated,  the  statutory  conditions  shall  be  deemed  to  be 
part  of  every  policy. 

It  was  further  contended,  and  the  contention  seems  to  have 
been  supported  by  some  of  the  Judges,  that  if  the  statutory  con- 
ditions, in  cases  like  the  present,  are  to  be  deemed  to  be  a  part  of 
the  policy,  they  form  a  part  of  the  contract  only  as  against  the 
insurers,  and  are  not  binding  on  the  assured.  Their  Lordships 
cannot  agree  with  this  construction  of  the  Act.  The  1st  section 
of  the  Act,  which  declares  that  the  statutory  conditions  shall  be 
deemed  to  be  part  of  every  policy  of  fire  insurance,  also  contains- 
the  words  "  as  against  the  insurers,"  and  it  is  evident  that  these 
words  must  have  the  same  meaning  in  both  sections.  If  the  con- 
struction put  on  them  by  the  respondent  be  correct,  it  would 
follow  that  in  a  case  where  an  insurance  company  implicitly 
followed  the  direction  of  the  statute,  and  printed  the  statutory 
conditions  on  its  policies  without  more,  the  conditions  would  still 
be  a  part  of  the  contract  only  as  against  the  company,  and  the 
assured  would  not  be  bound  by  them.  Such  a  construction  leads 
to  manifest  absurdity,  and  to  consequences  which  the  legislature 
could  not  have  intended.  The  preamble  of  the  Act  shews  that 
the  conditions  were  passed  by  the  legislature  as  being  "just  and 
reasonable."  On  looking  at  the  twenty-one  conditions  contained 
in  the  schedule,  it  will  be  found,  as  might  naturally  be  expected,, 
that  they  are  all,  with  a  trifling  exception,  protective  of  the  in« 
surers,  though  probably  less  stringent  than  those  usually  imposed 
by  the  companies  themselves.  They  impose  obligations,  not  on 
the  insurers,  but  the  assured.  To  construe  the  statute,  therefore^ 
as  enacting  that  these  conditions  are  binding  only  on  the  insurers 
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for  whose  protection  they  are  introduced  into  the  contract,  and 
not  on  the  assured  by  whom  they  are  to  be  performed,  would  be 
to  affirm  that  the  legislature  has  used  words  signifying,  in  effect, 
that  the  conditions  which  it  has  declared  shall  be  a  part  of  the 
contract  shall  not  be  binding  at  all.  But  effect  may  be  given  to 
the  words  in  question  without  resorting  to  such  a  construction  of 
them. 

Strong  reasons  would  be  required  to  shew  that  the  words  "  as 
against  the  insurers  "  are  used  in  the  2nd  section  in  a  different 
sense  from  that  in  which  they  are  used  in  the  1st,  but  none  can 
be  suggested.  The  2nd  section  provides  as  an  alternative,  that 
unless  the  variations  are  shewn  in  the  prescribed  manner,  the 
policy  shall,  as  against  the  insurers,  be  subject  to  the  statutory 
conditions  only,  that  is  to  say,  the  variations  as  against  the  com- 
pany shall  not,  and  the  statutory  conditions  shall,  avail.  If  the 
respondent's  construction  were  to  prevail,  though  the  conse- 
quences under  this  section  might  not  be  so  manifestly  absurd  as 
in  the  case  already  adverted  to  of  a  company  having  simply 
printed  the  statutory  conditions  without  more,  it  would  still  lead 
to  much  injustice ;  for  if  a  company  in  making  variations,  though 
in  all  other  respects  complying  with  the  statute,  should  not  use 
what  might  be  thought  conspicuous  type  or  ink  of  the  right 
colour,  not  only  would  the  variations  it  had  attempted  to  make  be 
of  no  effect,  but  it  could  not  invoke  the  statutory  conditions,  and 
the  insured  would  be  free  from  any  conditions  whatever. 

It  may  possibly  have  been  intended  to  give  to  the  assured  an 
option,  if  he  thought  the  company's  conditions  more  favourable  to 
him  than  the  statutory  ones,  to  stand  upon  the  actual  conditions ; 
but  it  could  not  have  been  intended,  nor  does  the  language  of  tlie 
Act  need  such  a  construction,  that  he  should  be  set  free  from  both 
sets  of  conditions.  The  meaning  of  the  legislation,  though  no 
doubt  unhappily  expressed,  appears  to  be,  that  whatever  may  be 
the  conditions  sought  to  be  imposed  by  insurance  companies,  no 
such  conditions  shall  avail  against  the  statutory  conditions,  and 
that  the  latter  shall  alone  be  deemed  to  be  part  of  the  policy, 
and  resorted  to  by  the  insurers,  notwithstanding  any  conditions  of 
their  own,  unless  the  latter  are  indicated  as  variations  in  the 
prescribed  manner. 
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Their  Lordships  being  of  opinion  that  the  policy  in  this  case 
became  subject  to  the  statutory  conditions,  and  there  having  been 
a  breach  of  those  conditions,  the  plaintiff's  action  against  the 
Citizens  Insurance  Company  fails.  They  will  therefore  humbly 
advise  Her  Majesty  to  order  that  the  judgments  appealed  from  be 
reversed,  and  that  the  rule  obtained  by  the  company  to  set  aside 
the  verdict  and  enter  a  nonsuit  be  made  absolute. 

The  Queen  Insurance  Company  v.  Parsons. 

This  English  corporation  carries  on  business  at  Orangeville 
through  an  agent.  On  the  3rd  of  August,  1877,  the  respondent 
applied  to  this  agent  to  effect  with  the  company  an  insurance  for 
$2000  on  a  general  stock  of  hardware  and  other  goods  contained 
in  the  building  in  Orangeville,  which  was  the  subject  of  insurance 
in  the  other  action,  and  a  premium  of  $40  was  agreed  on. 

An  interim  receipt  was  thereupon  given  to  the  respondent  by 
the  agent,  which  is  in  the  following  terms : — 

"  Interim  Eeceipt. 

Fire  Department.    Interim  Protection  Note. 
"  Queen  Fire  and  Life  Insurance  Company. 
"  Chief  OflSce,  Queen  Insurance  Buildings,  Liverpool. 
Canada  Head  Office,  191,  St.  James  Street,  Montreal. 
"  No.  33.  Orangeville  Agency,  3rd  August,  1877. 

"  Mr.  William  Parsons  having  this  day  proposed  to  effect  an 
insurance  against  fire,  subject  to  all  the  usual  terms  and  con- 
ditions of  this  company,  for  $2000,  on  the  following  property  in 
the  town  of  Orangeville,  for  twelve  months,  namely,  on  general 
stock  of  hardware,  paints,  oils,  varnishes,  window  glass,  stoves, 
tinware,  castings,  hollow  ware,^  plated  and  fancy  goods,  lamps, 
lamp  glasses,  and  general  house  furnishing  goods. 

"  And  having  also  paid  the  sum  of  $40  as  the  premium  on  the 
same,  it  is  hereby  held  assured  under  these  conditions  until  the 
policy  is  delivered  or  notice  given  that  the  proposal  is  declined 
by  the  company,  when  this  interim  note  will  be  thereby  cancelled 
and  of  no  effect. 

"  (Signed)      A.  M.  Kirkland, 

"  Agent  to  the  company. 
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"  N.B. — The  deposit  will  be  returned,  less  the  proportion  for 
the  period,  on  application  to  the  agent  signing  this  note,  in  the 
event  of  the  proposal  being  declined  by  the  company.  If  accepted, 
a  policy  will  be  prepared  and  delivered  within  thirty  days.  If 
the  holder  does  not  receive  a  policy  during  the  specified  period, 
he  should  apply  to  the  head  office  in  Montreal." 

A  fire  happened  on  the  same  day,  before  a  policy  had  been 
delivered  to  the  respondent. 

The  action  was  brought  upon  the  interim  receipt.  The  decla- 
ration which  was  framed  upon  it,  as  originally  drawn,  set  out  the 
conditions  of  the  company  as  those  to  which  the  insurance  was 
declared  by  the  interim  note  to  be  subject.  It  is  agreed  that  the 
declaration  was  afterwards  amended  by  striking  out  these  con- 
ditions, though  the  amendment  does  not  appear  on  the  record. 

Having  regard  to  the  arguments  addressed  to  their  Lordships, 
it  is  only  material  to  refer  to  one  of  the  company's  usual  con- 
ditions, the  4th,  which  provides,  among  other  things,  that  the 
company  will  not  be  liable  for  any  loss  or  damage  when  more 
than  10  lbs.  weight  of  gunpowder  is  deposited  or  kept  on  the  pre- 
mises, unless  the  same  is  especially  allowed  in  the  body  of  the 
policy,  and  suitable  extra  premium  paid.  This  quantity  of  gun- 
powder is  smaller  than  that  mentioned  in  the  statutory  condition 
above  set  out,  10  (^),  which  provides  that  the  company  is  not 
liable  for  loss  or  damage  occurring  while,  among  other  things, 
more  than  25  lbs.  weight  of  gunpowder  are  stored  or  kept  in  the 
building  containing  the  property  insured. 

It  is  admitted  that  at  the  time  of  the  fire  gunpowder  exceeding 
10  lbs.  in  weight  was  kept  in  the  building  destroyed  by  the  fire, 
and  the  jury  have  found  that  the  quantity  so  kept  was  less  than 
25  lbs. 

It  is  contended  on  the  part  of  the  respondent  that  the  contract 
must,  by  force  of  the  Ontario  Act  in  question,  be  treated  as  being 
without  any  conditions;  or,  if  subject  to  any,  to  the  statutory 
conditions  only. 

The  judgment  of  their  Lordships  in  the  other  action  has  disposed 
of  the  first  of  these  contentions.  The  second  raises  the  question, 
whether  the  company's  own  conditions  or  the  statutory  conditions 


J.  C. 

1881 

Citizens 
Insueance 
Company 
OF  Canada 

V, 

Parsons. 
Queen 

iNSrKANCE 

Company 

V. 

Parsons. 


124 


HOUSE  OF  LOEDS 


[VOL.  VIL 


J.  C. 

1881 

Citizens 
Insurance 

Company 
OF  Canada 

V. 

Parsons. 

Queen 
Insurance 
Company 

V. 

Parsons. 


are  to  be  regarded  as  forming  part  of  the  contract,  and  its  answer 
depends  upon  a  consideration  of  the  further  question,  whether  the 
interim  note  is  a  policy  of  insurance  within  the  meaning  of  that 
term  in  the  Ontario  Act. 

This  note  is  not  a  policy  of  insurance  in  the  common  under- 
standing of  that  word,  and  was  certainly  not  understood  to  b 3  so 
by  the  parties  to  it.  It  is  expressly  a  contract  with  a  view  to  a 
policy,  making  interim  provision  until  a  policy  is  prepared  and 
delivered.  It  contains  a  proposal  for  insurance,  which,  if  accepted 
by  the  company,  would  result  in  a  policy  to  be  based  on  the  terms 
of  the  proposal,  and  issued  by  the  company  to  the  respondent ;  the 
company  having  an  option  to  decline  the  proposal,  in  which  case 
no  policy  would  be  delivered.  The  proposal  thus  offered  for 
acceptance  is  "  to  effect  an  insurance  subject  to  all  the  usual  terms 
and  conditions  of  this  company,'*  and  pending  the  acceptance  or 
refusal  of  the  company,  and  until  the  policy  is  delivered  or  notice 
given  that  the  insurance  is  declined,  the  property  is  "  held  assured 
under  these  conditions."  No  doubt  this  last  stipulation  forms  a  con- 
tract of  insurance  during  this  interval ;  but  the  whole  agreement 
is  preliminary  only,  and,  in  substance,  the  note  contains  a  proposal 
for  a  policy  to  be  carried  into  effect,  if  accepted,  by  the  delivery 
of  a  policy  ;  as  subsidiary  thereto,  and  for  the  convenience  of  the 
person  proposing  to  insure,  immediate  protection  is  granted  to 
him.  The  practice  of  issuing  interim  notes  must  have  been  well 
known,  and  apt  words  might  have  been  found  by  the  legislature  to 
describe  them  if  they  had  been  intended  to  be  included  in  the  Act. 
It  may  have  been  thought  that  it  would  be  a  clog  upon  the 
business  of  insurance,  and  would  place  difiiculties  in  the  way  of 
obtaining  these  interim  protection  notes,  if  companies  were  obliged 
to  prepare  them  with  all  the  fulness  and  formalities  which  the 
Act  requires  in  the  case  of  policies. 

Their  Lordships,  therefore,  are  disposed  to  come  to  the  conclu- 
sion that  the  interim  note  in  question  is  not  a  policy  of  insurance 
within  the  meaning  of  the  Act.  If  in  any  case  it  should  appear 
that  an  interim  note  or  any  like  instrument  was  intended  by  the 
parties  to  be  tlie  complete  and  final  contract  of  insurance,  and  that 
this  shape  was  given  to  the  instrument  for  the  purpose  of  evading 
the  Act,  the  present  decision  would  not  be  opposed  to  the  instru- 
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ment  being  treated  as  a  policy  of  insurance ;  the  ground  of  their 
present  decision  being  that  the  interim  note  in  this  case  is  what  it 
professes  to  be,  preh'minary  only  to  the  issuing  of  another  instru- 
ment, viz.,  a  policy,  which  the  parties  bona  fide  intended  should 
be  issued. 

These  interim  protection  notes,  given  by  fire  insurance  com- 
panies, bear  an  analogy  to  the  "  slips,"  commonly  used  in  cases  of 
marine  insurance,  preliminary  to  the  issuing  of  policies.  The  slip 
contains  the  heads  of  the  contract,  and  is  in  itself  a  contract  of 
insurance,  though  by  the  statute  law  of  England,  passed  for  revenue 
purposes,  it  could  not,  until  the  recent  Act  of  30  Vict.  c.  23,  be 
looked  at  by  a  Court  of  law  for  any  purpose.  Since  that  Act,  it 
may,  for  some  purposes,  be  given  in  evidence.  In  a  case  (1)  in  the 
Court  of  Queen's  Bench  in  England,  in  which  the  nature  and  effect 
of  these  slips  came  under  discussion,  Mr.  Justice  Blackburn  says, 
"As  the  slip  is  clearly  a  contract  for  marine  insurance,  and  as 
clearly  is  not  a  policy,  it  is,  by  virtue  of  these  enactments,  not 
valid,  that  is,  not  enforceable  at  law  or  in  equity ;  but  it  may  be 
given  in  evidence  wherever  it  is,  though  not  valid,  material." 

What  then  are  the  conditions  of  the  contract  which  is  the 
subject  of  this  action  ?  The  interim  note  contains  a  proposal  by 
the  respondent  to  effect  an  insurance  on  the  company's  "usual 
terms  and  conditions,"  and  the  interim  insurance  is  made  subject 
to  these  conditions.  If  the  contract  of  the  parties  had  come  to  be 
executed,  the  company  would  perform  it  by  issuing  a  policy, 
subject  to  its  own  conditions,  if  it  could  legally  do  so.  Indeed, 
if  the  assured  so  required,  it  would  be  obligatory  on  the  company 
to  perform  it  in  this  manner.  In  the  view  their  Lordships  take 
of  the  Act  in  question,  the  company  might,  conformably  with 
its  enactments,  issue  a  policy  with  its  own  conditions,  provided 
that  care  was  taken  to  print  the  statutory  conditions,  and  shew 
the  variations  from  and  the  additions  to  them  which  its  own 
conditions  present,  in  the  manner  prescribed.  They  think  that 
it  ought  to  be  presumed  that  the  company  would  thus  per- 
form the  contract  when  it  came  to  issue  a  policy ;  and  this  being 
so,  that  its  own  conditions  ought  to  be  read  into  the  interim 
contract  to  the  extent  to  which  they  might  lawfully  be  made  a 
(1)  lonidcs  V.  Pacific  Insurance  Company ^  Law  Kep.  G  Q.  B.  G85. 
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part  of  the  policy  when  issued,  by  following  the  directions  of  the 
statute,  subject  always  to  the  statutable  condition  that  they  should 
be  held  to  be  just  and  reasonable  by  the  Court  or  judge. 

For  these  reasons,  their  Lordships  think  that  the  judgment  of 
the  Court  of  Queen's  Bench  discharging  the  Appellant's  rule  for 
setting  aside  the  verdict  for  the  Plaintiflf,  and  the  judgments 
affirming  it,  ought  to  be  reversed,  but  their  Lordships  do  not  see 
their  way  to  decide  the  question  which  now  arises,  and  was  not 
determined  by  the  judge  who  tried  the  action,  or  by  any  of  the 
Courts  in  Canada,  whether  the  company's  condition  with  respect 
to  the  quantity  of  gunpowder  kept  in  the  building  containing  the 
property  insured  is  just  and  reasonable.  They  think  the  rule  nisi 
should  be  kept  open,  and  the  action  remitted  to  the  Court  of 
Queen's  Bench  in  order  to  the  trial  of  this  question,  with  a  direction 
that  the  rule  be  disposed  of  according  to  the  decision  that  may  be 
come  to  upon  it,  and  they  will  humbly  advise  her  Majesty  to  this 
effect. 

The  Appellants,  though  successful  on  other  points,  having  failed 
on  the  important  question  of  the  validity  of  the  Ontario  statute, 
on  which  special  leave  to  appeal  from  the  judgment  of  the  Supreme 
Court  was  granted  by  this  Board,  their  Lordships  think  it  right  to 
make  no  order  as  to  the  costs  of  these  appeals. 


Solicitors  for  appellants :  Bompas,  Bischoff,  &  Bodson. 
Solicitors  for  respondent :  Johnston  &  Harrison. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  ISLAND  OF 

MAURITIUS. 

Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  101),  ss.  55,  58 — Registration  of 
British  Ship — Sale  hy  Licitation — Transfer, 

The  transfer  of  a  Britisli  ship  is  governed  by  the  express  provisions  of  the 
Merchant  Shipping  Acts,  which,  make  a  clear  distinction  between  tiie  legal 
estate  and  mere  beneficial  interests  therein : — • 

Held,  that  a  sale  by  licitation  of  a  Britisli  ship  (or  of  a  share  therein) 
without  a  conveyance  by  bill  of  sale  did  not  create  such,  an  interest  in  tbe 
purchasers  as  rendered  it  compulsory  on  the  Registrar,  under  the  Merchant 
Shipping  Act,  1854,  to  register  them  as  owners,  and  that  the  Registrar  was 
right  in  refusing  so  to  do,  and  to  erase  from  his  books  the  inscriptions 
contained  in  the  register  against  the  ship  in  the  names  of  the  mortgagees. 

Held,  also,  that  a  purchaser  under  a  judicial  sale  of  a  beneficial  interest 
in  a  British  ship  is  not  entitled  to  be  registered  as  owner  of  it.  There 
is  no  provision  in  the  Merchant  Shipping  Acts  which  authorizes  the  regis- 
trar to  erase  entries  of  mortgages.  In  case  of  their  having  been  duly 
discharged,  an  entry  to  that  effect  may  be  made  under  sect.  G8  of  the  Act  of 
1854. 

Appeal  from  an  order  of  the  Supreme  Court  (April  17,  1879), 
whereby  it  was  ordered  that  the  appellant  should  register  the 
respondents  as  owners  of  a  certain  British  barque  called  the 
Barentin,  and  expunge  from  his  books  certain  entries  which 
appeared  on  the  register  against  the  said  ship. 

The  facts  of  the  case  appear  in  the  judgment  of  their  Lordships. 

The  Attorney 'General  {Sir  Henry  James,  Q.C.),  aud^.  L.  Smith, 
for  the  appellant. 

The  respondents  did  not  appear. 

*  Present : — Sm  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Koueut  P. 
Collier,  Sir  Richard  Couch^  and  Sir  Arthur  Hobhouse. 


Appellant ; 


Respondents. 
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Sir  Barnes  Peacock  : — 

This  is  an  appeal  from  a  rule  made  by  the  Supreme  Court  of 
Mauritius,  whereby  it  was  ordered  that  the  Collector  of  Customs 
at  Port  Louis  in  Mauritius  do  register  in  his  books  the  British 
barque  Barentin  under  the  name  of  Messrs.  Capeyron  &  Delange, 
of  Port  Louip,  and  whereby  it  was  further  ordered  that  the  said 
Collector  of  Customs  do  erase  from  his  books  the  inscriptions 
which  appear  therein  against  the  said  ship,  the  creditors  having 
accepted  to  exercise  their  rights  upon  the  sale  price  deposited 
with  the  Master  of  the  Court.  That  rule  was  obtained  upon  the 
application  of  Messrs.  Capeyron  &  Delange,  the  respondents,  who 
claimed  as  purchasers  of  the  barque  at  a  sale  by  licitation. 

The  appellant  was  the  Collector  of  Customs  at  Port  Louis,  and 
in  that  capacity  was  registrar  of  British  ships  at  that  port.  The 
barque  was  a  British  ship,  and  was  registered  at  Port  Louis  in 
the  name  of  Aime  Docinthe,  a  British  subject,  as  the  sole  pro- 
prietor thereof,  and  in  the  names  of  Henry  Capeyron,  Emile 
Coiffe,  and  John  Ferguson,  as  joint  mortgagees,  for  $8000,  with 
interest  at  9  per  cent. 

The  sale  by  licitation  was  ordered  by  the  Supreme  Court  in  a 
suit  in  which  Marie  Leonie  Lilia  Francois,  as  one  of  the  heiresses 
of  the  late  Jean  Eliacin  Franpois,  deceased,  was  plaintiff,  and 
Aime  Docinthe,  the  registered  owner  of  the  barque,  and  the 
guardian  and  sub-guardian  respectively  of  certain  minors,  heirs 
of  the  said  Jean  Eliacin  Franpois,  were  defendants. 

In  the  order  for  the  sale  made  in  that  suit  it  was  directed  to 
take  place  before  the  Master  of  the  Court  according  to  law,  and  in 
the  conditions  under  which  the  sale  was  directed  by  the  Court  to 
take  place,  the  sale  was  described  as  a  judicial  sale  as  regards  the 
heirs  Frarpois,  and  by  licitation  as  regards  Aimd  Docinthe,  of  the 
barque  Barentin,  therein  described  as  belonging  for  one-half  to 
the  estate  and  succession  of  the  late  Jean  Eliacin  Franpois,  and 
the  other  half  to  Aime  Docinthe.  Neither  the  judgment  of  the 
Supreme  Court  by  which  the  sale  was  ordered  nor  the  grounds 
upon  which  it  was  based  are  before  their  Lordships.  The  regis- 
trar was  ordered  to  legister  the  barque  under  the  names  of  the 
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respondents  upon  the  production  of  the  memorandum  of  condi-      j.  c. 
tions  under  which  the  sale  by  licitation  took  place  before  the  i882 
Master,  together  with  the  award  of  that  officer,  and  upon  the  chasteau- 
making  and  signing  by  the  respondents  of  the  declaration  and  ^^^^ 
statements  required  by  sect.  58  of  the  Merchant  Shipping  Act,  Capeyeox. 
1854,  and  by  form  marked  H  in  the  schedule  thereto. 

It  would  be  unnecessary,  even  if  their  Lordships  had  the  means 
for  so  doing,  to  inquire  into  the  validity  of  the  order  for  sale ; 
that  order  was  binding  upon  the  parties  to  the  suit,  and  the  sub- 
stantial question  to  be  determined  in  this  appeal  is,  whether  the 
registrar  of  British  ships  was  bound  to  register  as  owners  of  the 
barque  the  purchasers  under  the  award  of  the  Master  made  upon 
the  sale  by  licitation.  Their  Lordships  have  had  the  benefit  of 
the  arguments  of  the  learned  Attorney-General  and  Mr.  Smith 
on  behalf  of  the  appellant,  but  the  respondents  did  not  appear. 
Their  Lordships  have  carefully  considered  the  case,  and  have 
arrived  at  the  conclusion  that  the  registrar  was  right  in  refusing 
to  register  the  respondents  as  owners  of  the  barque,  and  to  erase 
from  his  books  the  inscriptions  contained  in  the  register  against 
the  barque  in  the  names  of  the  mortgagees. 

The  determination  of  the  question,  so  far  as  it  relates  to  the 
obligation  on  the  part  of  the  registrar  to  register  the  respondents 
as  owners,  depends  principally  upon  the  proper  construction  of 
the  55th  and  58  th  sections  of  the  Merchant  Shipping  Act,  1854. 

The  55th  section  enacts  that  a  registered  ship  or  any  share 
therein,  when  disposed  of  to  persons  qualified  to  be  owners  of 
British  ships,  shall  be  transferred  by  bill  of  sale,  and  such  bill  of 
sale  shall  contain  such  description  of  the  ship  as  is  contained  in 
the  certificate  of  the  surveyor,  or  such  other  description  as  may 
be  sufficient  to  identify  it  to  the  satisfaction  of  the  registrar,  and 
shall  be  according  to  the  form  marked  E  in  the  schedule  to  the 
Act,  or  as  near  thereto  as  circumstances  permit,  and  shall  be 
executed  by  the  transferor  in  the  presence  of,  and  be  attested  by, 
one  or  more  witnesses.  By  sect.  57  it  is  enacted  that  every  bill 
of  sale  for  the  transfer  of  any  registered  ship,  or  of  any  share 
therein,  when  duly  executed,  shall  be  produced  to  the  registrar  of 
the  port  at  which  the  ship  is  registered,  together  with  the  declara- 
tion required  by  sect.  5G  to  be  made  by  a  transferee,  and  that  the 
Vol.  VII.  3  K 
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registrar  shall  thereupon  enter  in  the  register  book  the  name  of 
the  transferee  as  owner  of  the  ship  or  share  comprised  in  such 
bill  of  sale.  By  the  58th  section  it  is  enacted  that  if  the  pro- 
perty in  any  ship,  or  in  any  share  therein,  becomes  transmitted  in 
consequence  of  the  death  or  bankruptcy  or  insolvency  of  any 
registered  owner,  or  in  consequence  of  the  marriage  of  any  female 
registered  owner,  or  hy  any  lawful  means  other  than  ly  a  transfer 
according  to  the  provisions  of  the  Act,  such  transmission  shall  be 
authenticated  by  a  declaration  of  the  person  to  whom  such  pro- 
perty has  been  transmitted,  made  in  the  form  marked  H  in  the 
schedule  to  the  Act,  and  containing  the  statements  thereinbefore 
required  to  be  contained  in  the  declaration  of  a  transferee,  or  as 
near  thereto  as  circumstances  permit,  and  in  addition  a  statement 
describing  the  manner  in  which  and  the  party  to  whom  such  pro- 
perty has  been  transmitted. 

The  form  marked  H  contains  forms  applicable  to  the  cases  of 
bankruptcy,  insolvency,  death,  and  marriage  respectively,  but  no 
form  applicable  to  any  other  means  of  transmission.  In  each  of 
these  cases,  the  marriage,  the  bankruptcy  or  insolvency,  or  the 
death  of  the  registered  owner  has  to  be  declared,  and  by  sect.  59 
the  declaration  has  to  be  accompanied  with  the  proof  required  by 
that  section  of  the  transmission  by  such  means  of  the  property  in 
the  ship  or  in  the  share  thereof  from  the  registered  owner  to  the 
person  entitled  by  such  transmission ;  and  then  by  sect.  60  it  is 
enacted  that  the  registrar,  upon  the  receipt  of  such  declaration  so 
accompanied  as  aforesaid,  shall  enter  the  name  or  names  of  the 
person  or  persons  entitled  under  such  transmission  in  the  register 
book  as  the  owner  or  owners  of  the  ship  or  share  therein  in  respect 
of  which  such  transmission  has  taken  place,  and  such  persons,  if 
more  than  one,  shall,  however  numerous,  be  considered  as  one 
person  only  as  regards  the  rule  therein-before  contained  relating 
to  the  number  of  persons  entitled  to  be  registered  as  owners.  The 
latter  portion  of  the  section  refers  to  the  enactment  in  sect.  37 
that,  subject  to  the  provisions  with  respect  to  joint  owners  or 
owners  by  transmission,  not  more  than  thirty-two  individuals  shall 
be  entitled  to  be  registered  at  the  same  time  as  owners  of  any  one 
ship. 

So  strictly  were  the  provisions  of  the  earlier  statutes  relating 
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to  the  transfer  of  British  ships  interpreted,  that  it  was  held  by 
Lord  Eldon  that  the  doctrine  of  implied  trust  in  a  Court  of  Equity 
could  not  be  extended  to  the  case  of  a  British  registered  ship 
where  the  title  accrued  hy  an  act  of  the  imrties  other  than  a 
transfer  made  in  accordance  with  the  provisions  of  the  Merchant 
Shipping  Acts.  See  Ex  jparte  Yallojp  (1)  and  Curtis  v.  Perry  (2). 
His  Lordship,  however,  drew  a  clear  distinction  between  such  a 
case  and  a  trust  implied  by  law  not  arising  out  of  an  act  in  which 
the  parties  claiming  the  beneficial  interest  had  joined. 

In  the  case  of  Curtis  v.  Perry  (3)  his  Lordship  said,  "  I  desire 
it  to  be  distinctly  understood  that  I  give  no  opinion  upon  the 
effect  of  those  two  Acts  of  Parliament  in  cases  of  trusts  implied 
by  law  and  not  arising  out  of  an  act  in  which  the  contracting 
parties  join."  And  again,  in  Ex  parte  Yallop  (4),  "  The  case  of 
Curtis  V.  Perry  (2),  though  it  does  not  rule  this  case,  furnishes  a 
strong  intimation  of  my  opinion  that  the  distinction  between 
trusts  by  operation  of  law  unconnected  ivitli  acts  of  the  ^persons 
claiming  inter estSy  and  trusts,  in  a  sense  perhaps  by  operation  of 
law,  hut  arising  out  of  the  acts  of  the  parties,  not  regulated  hy  the  Act 
of  Parliament,  is  founded  on  principle." 

The  decision  in  Ex  parte  Yallop  (1)  was  followed  in  the  case 
of  the  Liverpool  Borough  Panic  v.  Turner  decided  by  Lord 
Hatherley,  then  Yice-Chancellor  Wood,  in  1  Johnson  and  Hem- 
ming's  Keports,  p.  159,  upheld  on  appeal  by  Lord  Campbell  in 
1  Maritime  Law  Cases,  p.  21.  In  that  case  the  Yice-Chancelior 
pointed  out  a  distinction  between  the  Merchant  Shipping  Act, 
1854,  and  the  former  statutes,  viz.,  that  in  the  former  statutes  the 
Legislature  declared  that  an  unregistered  contract  should  have  no 
effect  at  law  or  in  equity,  and  that  those  words  were  left  out  in 
the  Act  of  1854,  and  this  after  they  had  been  the  subject  of  ex- 
press decisions  (p.  171).  But,  notwithstanding  that  distinction,  it 
was  held  that  an  unregistered  contract  to  assign  an  interest  in  a 
ship,  when  required  as  a  security  for  past  and  future  advances,  was 
inoperative  even  in  equity.  In  his  judgment  in  that  case  Yice- 
Chancellor  Wood  referred  to  sect.  58  with  reference  to  tlie  con- 
tention that  the  Legislature,  in  the  Act  of  J  1854,  intended  to 
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J.  C.  depart  from  its  general  policy  of  requiring  all  transfers  to  be 
1882  effected  by  the  specified  methods ;  he  said,  The  phrase  which 
Chasteau-  strikes  me  as  the  strongest  in  favour  of  such  a  contention  is  that 
NEUP  which  is  found  in  the  58th  section,  which  speaks  of  the  transmis- 
Cafeyron.  sion  of  the  property  in  a  ship  by  death,  bankruptcy,  marriage,  '  or 
by  any  lawful  means  other  than  by  a  transfer  according  to  the 
provisions  of  this  Act.'  That  is  certainly  a  very  strong  expression, 
but  the  phrase  must  be  looked  at  in  connection  with  the  context, 
and  then  you  see  that  there  cannot  be  any  reference  to  equitable 
interests  created  by  way  of  contract,  because  the  transmission  is 
directed  to  be  authenticated  by  a  declaration  in  the  form  marked 
H  in  the  schedule  which  contains  forms  of  statement  that  the 
owner  is  a  natural-born  subject,  and  also  certain  forms  applicable 
to  the  transmission  by  death,  marriage,  bankruptcy,  and  in- 
solvency "  (p.  174).  Then,  after  referring  to  sects.  59  and  60,  his 
Honour  proceeded :  It  is  clear  that  these  provisions  cannot 
possibly  apply  to  a  contract  for  the  sale  of  a  ship,  and,  whatever 
may  have  been  pointed  at  by  the  words  *  transmission  by  any  lawful 
means  other  than  by  a  transfer  according  to  the  provisions  of  this 
Act,'  it  could  not  have  been  intended  that  any  person  should  be 
at  liberty  to  go  to  the  registrar  with  a  contract  for  sale  in  his 
possession,  and  insist  upon  having  it  registered." 

The  above  decisions  are  referred  to  not  for  the  purpose  of 
shewing  that  a  beneficial  interest  cannot  now  be  created  by  impli- 
cation or  by  a  contract  neither  registered  nor  made  according  to 
the  provisions  of  the  Merchant  Shipping  Act,  1854,  but  for  the 
dicta  of  and  the  principles  laid  down  by  the  learned  judges  in 
construing  the  earlier  statutes.  The  law  has  been  altered  by  the 
25  &  26  Yict.  c.  3,  s.  63,  passed  since  those  cases  were  decided. 
By  that  section  it  is  enacted  that  the  expression  "  beneficial  in- 
terest" whenever  used  in  the  second  part  of  the  principal  Act 
(i.e.  the  Act  of  1854)  includes  interests  arising  under  contract  and 
other  equitable  interests,  and  the  intention  of  the  said  Act  is  that 
without  prejudice  to  the  provisions  contained  therein  for  pre- 
venting notice  of  trusts  from  being  entered  in  the  register  book 
or  received  by  the  registrar,  and  without  prejudice  to  the  powers 
of  disposition  and  of  giving  receipts  conferred  by  the  said  Act  on 
registered  owners  and  mortgagees,  and  without  prejudice  to  the 
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provisions  contained  in  the  said  Act  relating^  to  the  exclusion  of      J.  C. 
unqualified  persons  from  the  ownership  of  British  ships,  equities  1882 
may  be  enforced  against  owners  and  mortgagees  of  ships  in  respect  ohasteau- 
of  their  interests  therein  in  the  same  manner  as  equities  may  be  ^^^^ 
enforced  against  them  in  respect  of  any  other  personal  property.  Capeyron. 

It  may  be  assumed  for  the  purpose  of  argument  that  as  regards 
ordinary  moveables  the  award  of  the  master  to  a  purchaser  on  a 
sale  by  licitation  vests  the  property  in  him  without  any  deed  or 
other  conveyance,  and  that  according  to  the  law  of  Mauritius 
there  is  no  distinction  between  legal  and  equitable  estates.  But 
the  transfer  of  a  British  ship  is  not  governed  by  the  rules  appli- 
cable to  moveables  in  general,  but  by  the  express  provisions  of  the 
Merchant  Shipping  Acts  which  make  a  clear  distinction  between 
the  legal  estate  and  mere  beneficial  interests  in  a  British  ship. 

It  must  be  borne  in  mind  that  by  sect.  43  of  the  Merchant 
Shipping  Act,  1854,  it  is  enacted  that  no  notice  of  a  trust,  express, 
implied,  or  constructive,  shall  be  entered  in  the  register  book  or 
receivable  by  the  registrar.  It  may  be  admitted  that  the  sale  by 
licitation  without  a  conveyance  by  bill  of  sale  created  a  beneficial 
interest  in  the  purchasers  ;  but  the  question  is  not  whether  the 
sale  by  licitation  created  a  trust  for  or  a  beneficial  interest  in  the 
purchasers,  but  whether  it  created  such  an  interest  in  them  as 
rendered  it  compulsory  upon  the  registrar  to  register  them  as 
owners.  That  still  depends  upon  the  proper  construction  of  the 
58th  section  of  the  Act  of  1854. 

Their  Lordships  are  of  opinion  that  the  words  "or  by  any 
lawful  means  other  than  by  a  transfer  according  to  the  provisions 
of  this  Act "  in  that  section  must  be  restricted  and  construed  as 
comprehending  only  transmissions  of  the  same  nature  as  those  pre- 
viously enumerated  in  the  section.  If  this  were  not  so  they  would 
include  any  assignment  by  a  registered  owner  not  made  according 
to  the  provisions  of  sect.  55  of  the  Act  of  1851,  and  would  in 
effect  nullify  the  provisions  of  that  section. 

It  must  be  observed  that  there  is  a  clear  distinction  made  in 
sects,  55  and  58  between  a  *'  transfer "  and  a  "  transmission," 
the  same  distinction  is  also  made  in  sects.  73  and  74  and  the 
Form  L  in  the  schedule  as  regards  the  transfer  and  transmission 
of  mortgages. 
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J.  C.  In  their  Lordships'  opinion,  a  transmission,  in  order  to  be  of 
1882      the  same  nature  as  a  transmission  by  bankruptcy,  insolvency, 

Chasteal-  death,  or  marriage,  must  be  a  transmission  by  operation  of  law, 
unconnected  with  any  direct  act  of  the  party  to  whom  the  pro- 

Caplyron.  perty  is  transmitted,  and  that  a  transmission  to  a  purchaser  at  a 
sale  by  licitation  is  not  such  a  transmission,  inasmuch  as  it  is 
connected  with  [and  is  the  direct  consequence  of  an  act  of  the 
person  who  applies  for  the  order,  and  another  act  of  the  person 
who  purchases,  and  to  whom  the  property  is  transmitted.  This 
view  of  the  case  is  supported  by  sect.  103,  clause  3,  when  read  in 
conjunction  with  sect.  55,  for  if  a  transfer  by  a  judicial  sale  to  a 
purchaser  not  qualified  to  be  the  owner  of  a  British  ship  were  a 
transmission,  there  would  be  no  reason  for  placing  him  in 
a  different  position  from  a  purchaser  under  s.  55.  In  the  present 
case  the  purchasing  and  paying  the  purchase-money  for  the  ship 
by  the  purchasers  was  the  act  upon  which  the  Master's  award  was 
based,  and,  admitting  that  the  adjudication  and  award  of  the 
Master  passed  a  beneficial  interest  to  the  purchasers  without  any 
further  conveyance,  the  interest  was  not  such  as  to  entitle  them 
to  be  registered  as  owners. 

Further,  it  may  be  remarked  that,  so  long  as  Docinthe  was 
registered  as  sole  owner,  the  interest  of  the  heirs  Franpois  could 
not  have  been  such  as  would  have  entitled  a  purchaser  of  it  under 
a  judicial  sale  to  be  registered  as  the  owner  of  it. 

In  the  case  of  The  Sisters,  heard  before  the  High  Court  of 
Admiralty  in  1804  (vide  Eobinson's  Admiralty  Keports,  vol.  5, 
p.  159),  Lord  Stowell  observed,  "  According  to  the  ideas  which  I 
have  always  entertained  on  this  question,  a  bill  of  sale  is  the 
proper  title  to  which  the  maritime  Courts  of  all  countries  would 
look.  It  is  the  universal  instrument  of  transfer  of  ships  in  the 
usage  of  all  maritime  countries,  and  in  no  degree  a  peculiar  title 
deed  or  conveyance  known  only  to  the  law  of  England.  It  is 
what  the  maritime  law  expects,  what  the  Court  of  Admiralty 
would,  in  its  ordinary  practice,  always  require,  and  what  the  legis- 
lature of  this  country  has  now  made  absolutely  necessary,  with 
regard  to  British  subjects,  by  the  regulations  of  the  statute  law." 
This,  no  doubt,  was  before  the  introduction  of  the  transmission 
section,  but  the  remark  is  applicable  to  all  cases  in  which  ships 
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are  transferred  by  purchase  and  sale,  by  whomsoever  the  sale  is  j.  c. 
effected.  1882 

It  may  be  stated,  in  corroboration  of  the  yiew  of  the  case  taken  chasteau- 
by  their  Lordships,  that  upon  a  sale  of  a  ship  in  execution  of  ^^"^ 
a  judgment  the  sheriff  passes  the  property  by  bill  of  sale,  and  Capeykon. 
their  Lordships  understand  that,  although  upon  the  sale  of  a  ship 
by  order  of  the  High  Court  of  Admiralty  in  a  judgment  in  rem, 
the  vessel  becomes  the  property  of  the  purchaser,  it  is  the  practice 
for  the  purchaser  to  procure  a  bill  of  sale  from  the  marshal  or 
commissioner,  in  order  to  entitle  him  to  be  registered  in  accord- 
ance with  the  Merchant  Shipping  Act,  1854. 

The  above  view  of  their  Lordships  renders  it  almost  unneces- 
sary to  say  a  word  as  to  the  order  to  erase  the  names  of  the  mort- 
gagees from  the  register,  except  that  it  is  clearly  invalid ;  but 
it  may  be  pointed  out  that  the  mortgagees  were  no  parties  to 
the  proceedings  for  sale  by  licitation ;  that  that  proceeding  was 
not  a  judgment  in  rem ;  that  the  mortgagees  were  not  called 
upon  by  the  rule  nisi  to  shew  cause  against  it ;  and  that  the  only 
consent  on  the  part  of  the  mortgagees  to  forego  their  rights 
against  the  ship,  and  to  exercise  their  rights  upon  the  sale  price, 
was  upon  the  hearing  of  the  rule  nisi.  Such  a  consent  was  not  an 
act  w'hich  would  have  justified  the  registrar  in  making  an  entry 
on  the  register  under  sect.  68  of  the  Act  of  1854,  that  the  mort- 
gage had  been  discharged ;  still  less  did  it  render  it  obligatory 
upon  him,  or  even  authorise  him  to  erase  the  mortgages  from  the 
register.  Such  a  proceeding,  even  if  the  mortgages  had  been  dis- 
charged in  the  manner  pointed  out  by  the  Act,  would  have  been 
wholly  unwarranted.  There  is  no  provision  in  the  Acts  which 
authorises  the  registrar  to  erase  entries  of  mortgages  upon  their 
being  discharged,  and  it  would  be  in  violation  of  the  principle  of 
the  Eegistration  Acts  to  erase  any  entries  which  appear  on  the 
face  of  the  register. 

For  the  above  reasons  their  Lordships  will  humbly  advise  Her 
Majesty  to  rescind  the  order  above-mentioned,  and  to  order  that 
the  rule  to  shew  cause  of  the  13th  of  March,  1879  be  discharged 
with  costs. 

The  respondents  must  pay  the  costs  of  this  appeal. 
Solicitor  for  appellant :  Solicitor  to  the  Treasury, 


136 


HOUSE  OF  LOEDS 


[VOL.  Yll. 


[PEIYY  COUNCIL.] 

J.  c*     THE  EEV.  KOBEKT  DOBIE  Appellant  ; 

4 

1881  AND 

THE  "BOAKD  FOR  THE  MANAGEMENT) 

Juhi  13, 14,  lo. 

OF  THE  TEMPORALITIES  FUND  OF 


18-2 
Jan.  21. 


THE    PRESBYTERIAN    CHURCH    OF  j-  Respondents. 

CANADA  IN  CONNECTION  WITH  THE  C HURCH 

OF  SCOTLAND,"  and  Others  ....  J 

ON  APPEAL  FROM  THE  COUET  OF  QUEEN'S  BENCH  FOE  LOWEE 
CANADA  IN  THE  PEOVINCE  OP  QUEBEC. 

British  North  America  Act,  1867,  ss.  91,  92, 12^— Canada  Act,  22  Vict.c.  66— 
Invalidity  of  Quebec  Act,  38  Vict.  c.  64 — Bight  to  sue— Powers  of  Synod. 

The  powers  conferred  by  the  British  North  America  Act,  1867,  s.  129, 
upon  the  provincial  Legislatures  of  Ontario  and  Quebec,  to  repeal  and  alter 
the  statutes  of  the  old  Parliament  of  Canada,  are  precisely  co-extensive  with 
the  powers  of  direct  legislation  with  which  those  bodies  are  invested  by  the 
other  clauses  of  the  Act  of  1867. 

Held,  that  22  Vict.  c.  66  (of  the  Parliament  of  Canada),  which  created  a 
corporation,  having  its  corporate  existence  ^and  rights  in  the  provinces  of 
Ontario  and  Quebec,  could  not  be  repealed  or  modified  by  the  Legislature  of 
either  province  or  by  the  conjoint  operation  of  both,  but  only  by  the  Parlia- 
ment of  the  Dominion. 

Held,  further,  that  the  Quebec  Act,  38  Yict.  c.  64,  which  assumed  to  repeal 
and  amend  the  said  22  Vict.  c.  66,  and  (1)  to  destroy  a  corporation  created 
by  the  Canadian  Parliament  and  substitute  a  new  one ;  (2)  to  alter  mate- 
rially the  class  of  persons  interested  in  the  corporate  funds,  and  not  merely  to 
impose  conditions  upon  the  transaction  of  business  by  the  corporation  within 
the  province,  was  invalid. 

Canada  Insurance  Company  v.  Parsons  (ante,  p.  96),  approved  and  dis- 
tinguished. 

In  a  suit  for  a  declaration  of  the  invalidity  of  the  Quebec  Act  and  relief: 
held,  that  the  plaintiff  as  a  contributor  to  the  fund  affected  by  22  Vict.  c.  66, 
was  entitled  to  sue,  and  that  his  suit  was  not  barred  by  reason  of  the  Quebec 
Act  having  been  passed  in  conformity  with  the  resolution  of  a  synod  of  the 
Church  to  which  he  belonged. 

Appeal  on  special  leave  from  a  judgment  of  the  Court  of 

Queen's  Bench  (June  19,  1880)  affirming  a  judgment  of  the 

Superior  Court  of  the  District  of  Montreal  (Dec.  29,  1879). 

*  Present: — Lord  Blackburn,  Lord  Watson,  Sir  Barnes  Peacock,  Sir 
Montague  E.  Smith,  Sir  Egbert  P.  Collier,  Sir  Kichabd  Couch,  and  Sir 
Arthur  Hobhouse. 
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BOAED. 


The  subject-matter  of  the  appeal  was  a  certain  fund  eventually  J.  c. 

known  as  the  "  Temporalities  Fund."    The  Acts  of  Parliament  1881-2 

which  relate  to  the  creation  of  the  fund  are  14  Geo.  3,  c.  83,  dobie 
31  Geo.  3,  c.  31,  7  &  8  Geo.  4,  c.  62,  3  &  4  Vict.  c.  78,  and  ^-^^^.^ 

16  Vict.  C.  21.  KALITIES 

In  pursuance  of  authority  given  by  16  Vict.  c.  21,  the  province 
of  Canada  passed  the  Act  18  Vict.  c.  82,  in  consequence  of  which 
the  Presbyterian  Church  of  Canada  in  connection  with  the  Church 
of  Scotland  (the  appellant  being  one  of  its  members)  in  accor- 
dance with  a  resolution  of  its  Synod,  dated  the  11th  of  January, 
1855,  arranged  with  the  Government  for  the  creation  of  a 
fund  (called  the  Temporalities  Fund)  of  £127,448  5s. ;  and  an  Act 
of  incorporation  for  the  management  thereof  was  obtained,  being 
22  Vict.  c.  66,  of  the  province  of  Canada,  in  accordance  with 
which  a  Board  was  elected  and  administered  the  fund  thereunder. 

In  the  year  1874  it  was  determined  to  unite  the  said  Church 
with  three  other  Churches.  Subsequently  Ontario  Act  (38  Vict, 
c.  75)  and  Quebec  Act  (38  Vict.  c.  62)  were  passed  to  give  effect 
to  such  union ;  and  contemporaneously  therewith  Quebec  Act, 
38  Vict.  c.  64,  was  passed  to  amend  Canadian  Act,  22  Vict.  c.  66, 
with  a  view  to  the  union  of  the  four  Churches  and  to  provide  for 
the  administration  of  the  Temporalities  Fund. 

On  the  14th  of  June,  1875,  a  Synod  of  the  said  Church  resolved 
by  a  large  majority  (the  appellant  and  nine  others  dissenting) 
that  the  union  be  effected,  and  various  resolutions  were  adopted 
with  that  view.  The  appellant  and  the  nine  other  dissentients 
protested  that  they  and  their  adherents  remained  and  still  con- 
stituted the  said  Church. 

On  the  30th  of  December,  1878,  the  appellant  commenced  the 
proceedings  in  this  suit  which,  together  with  the  circumstances 
out  of  which  they  arose,  are  set  out  in  the  judgment  of  their 
Lordships. 

The  questions  decided  in  this  appeal  are  (1)  as  to  the  invalidity 
of  Quebec  Act  38  Vict.  c.  64 ;  (2)  as  to  the  plaintiff's  right  to 
sue ;  (3)  as  to  the  effect  of  the  resolutions,  from  which  he  dis- 
sented. 


Eorace  Bavey,  Q.C.,  and  McMaster,  of  the  Canadian  Bar 
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J.  C.  (Fultarton  with  them),  for  the  appellant,  contended  that  the 

1881-2  Quebec  Statutes  (38  Vict.  cc.  62  and  64)  and  the  Ontario  statute 

-Q^^  (38  Vict.  c.  75)  were  in  respect  of  the  provisions  material  to  the 

^  case  ultra  vires  and  illegal.    Keference  was  made  to  the  British 

The  Tempo-  ° 

irALiTiEs    North  America  Act,  1867,  s.  129,  ss.  91  and  92,  sub-ss.  7,  13,  16, 

 I'     11.    See  also     Union  St,  Jacques  de  Montreal  v.  Belisle  (1); 

Dow  V.  Blach  (2) ;  Gushing  v.  Dujputf  (3).  With  regard  to  the 
meaning  of  property  and  civil  rights  in  sect.  92,  sub-sect.  13,  see 
Todd's  Parliamentary  Government  in  British  Colonies,  p.  396. 
As  to  the  state  of  the  Canadian  constitution  before  1867,  see 
3  &  4  Vict.  c.  35,  s.  42,  and  3  &  4  Vict.  c.  78,  s.  3. 

It  was  also  contended  on  behalf  of  the  appellant  that  the 
Canadian  Act,  22  Vict.  c.  66,  was  still  in  force,  and  valid  and  bind- 
ing on  the  respondent  corporation  and  the  fund  in  suit.  By  virtue 
thereof  the  respondents  individually  and  the  respondent  corpora- 
tion have  acted  ultra  vires  and  illegally  in  assuming  to  administer 
the  fund  under  the  provisions  of  the  provincial  Acts.  The  Board 
is  at  present  illegally  constituted.  The  Presbyterian  Church  of 
Canada  in  connection  with  the  Church  of  Scotland  is  the  body 
beneficially  interested  in  the  fund  in  suit.  The  Presbyterian 
Church  in  Canada  is  not  identical  therewith.  This  latter  body  is 
composed  of  a  considerable  party  in  the  former  body,  who 
practically  seceded  therefrom  and  formed  a  union  with  three 
other  Churches,  becoming  a  new  corporation  by  virtue  of  the 
said  provincial  Acts  which  purported  to  transfer  to  it  the  funds  of 
all  four  Churches.  The  appellant  and  nine  others  were  opposed 
to  that  union,  and  claim  that  they  are  now  the  Presbyterian 
Church  of  Canada  in  connection  with  the  Church  of  Scotland,  a 
corporation  created  by  the  Canadian  statute,  and  exclusively 
entitled  to  the  Temporalities  Fund.  Neither  the  provincial  Acts, 
nor  a  resolution  of  a  Synod  of  each  of  the  four  churches  declaring 
that  the  United  Church  was  identical  with  itself  and  possessed  of 
the  same  authority,  rights,  privileges,  and  benefits,  were  operative 
to  establish  any  identity  between  the  United  Church  and  the 
corporation  created  by  22  Vict.  c.  66. 

The  appellant's  locus  standi  is  as  a  minister  of  the  Synod  of  the 

(1)  Law  Eep.  6  P.  C.  31.  (2)  Law  Rep.  6  P.  C.  272. 

(3)  5  App.  Gas.  415. 
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Presbyterian  Church  of  Canada  in  connection  with  the  Church  of      J.  C. 
Scotland,  and  as  one  of  those  entitled  in  1853  and  ever  since  to  I88I-2 
share  in  the  proceeds  of  the  Clergy  Keserve  Fund,  and  as  one  of  dobie 
the  founders  of  the  Temporalities  Fund  under  the  minutes  of  the  rj^^^  tempo 
synod  of  January  11,  1855,  and  as  interested  in  that  fund  under  kalities 

22  Vict.  c.  66,  and  the  other  statutes  in  that  behalf.    He  claims   

that  the  Presbyterian  Church  in  Canada  is  not  entitled  to  the 
rights,  property,  and  status  of  the  Church  to  which  he  belongs,  and 
which  is  alone  entitled  to  the  rights  and  property  reserved  thereto 
by  22  Vict.  c.  66. 

Keference  was  made  to  Attorney-General  v.  Welsh  (1) ;  Attor- 
ney-General V.  Munro  (2) ;  Attorney-General  v.  Murdoch  (3) ;  Shore 
V.  Wilson  (4)  ;  Attorney-General  v.  Fear  son  (5). 


Benjamin,  Q.C.,  and  /.  L,  Morris  of  the  Canadian  Bar  (Jeune 
with  them),  for  the  respondents,  contended  that  the  provincial 
Acts  in  question  were  all  of  them  within  the  scope  of  provincial 
legislative  authority,  and  were  valid  and  binding  Acts.  It  is  not 
the  case  that  the  powers  of  the  dominion  and  provincial  Legisla- 
tures are  mutually  exclusive.  If  this  corporation,  deriving  its 
origin  from  the  Canadian  Parliament,  had  property  in  two  pro- 
vinces, the  provincial  Legislatures  might  annex  separate  incidents 
to  that  property.  The  Act  impugned  in  this  case  is  within 
sect.  92,  sub-sects.  7,  11,  13  of  the  Act  of  1867 ;  and,  moreover, 
the  subject  of  the  Quebec  Act  (38  Vict.  c.  64)  was  provincial,  the 
domicil  of  the  respondent  corporation  being  in  Montreal,  and  its 
funds  invested  in  the  province  of  Quebec.  If  either  provincial 
Legislature  was  singly  iacompetent  to  repeal  or  amend  a  Canadian 
Act,  yet  the  conjoint  operation  of  both  Legislatures  was  adequate 
for  that  purpose. 

It  was  further  contended  that  the  appellant  seceded  from  the 
Presbyterian  Church  of  Canada  in  connection  with  the  Church  of 
Scotland,  and  by  his  secession  ceased  to  be  a  minister  in  con- 
nection therewith,  and  ceased  to  have  any  claim,  or  to  be  entitled 
to  any  share  of  the  fund  in  suit.    The  history  and  constitution  of 


(1)  4  llarc,  572.  1  Dc  G.  M.  &  G.  86. 

(2)  2  Dc  G.  &  S.  122.  (4)  9  01.  &  F.  355. 

{'^)  7  Hare,  445,  and  on   appeal,        (5)  3  Mer.  400. 
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J.  C.      that  Churcli  are  such  that  its  Synod  had  full  power  to  effect  a 
1881-2     union  with  the  other  three  Churches  without  destroying  its 
DoBiE      identity.    la  1844  its  Synod  passed  an  Act  declaring  its  supreme 
HE  Tempo-        uncontrolled  jurisdiction,  discipline,  and  government  in  regard 
i^ALiTiEs    to  all  matters  ecclesiastical  and  spiritual.    The  appellant  assented 

  to  that  Act  by  a  formal  instrument  at  the  time  of  his  ordination. 

He  was  therefore  bound  by  the  resolutions  in  favour  of  union,  and 
being  bound  by  the  resolutions  he  was  estopped  from  objecting  to 
the  validity  of  the  statute  which  carried  them  into  effect.  There 
is  evidence  to  shew  that  the  Church  remained  the  same  both 
before  and  after  the  union,  and  that  the  Church  of  Scotland 
in  Scotland  recognised  and  approved  the  union.  If  the  Church 
had  a  right  to  effect  the  union,  the  property  followed,  and  the 
respondents  could  not  be  deprived  thereof  by  doing  a  lawful  thing 
in  a  lawful  way.  Moreover,  the  rights  of  persons  entitled  to 
beneficial  interests  in  respect  of  the  fund  in  question  were  un- 
affected by  the  union,  or  by  the  provincial  Acts.  The  claim  of 
the  appellant  was  merely  to  a  certain  payment  out  of  the  fund, 
and  there  was  no  allegation  or  evidence  of  a  demand  and  refusal 
in  respect  of  such  claim. 

Davetf,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  Watson: — 

The  first  question  raised  in  this  appeal  is,  whether  the  Legisla- 
ture of  the  province  of  Quebec  had  power,  in  the  year  1875,  to 
modify  or  repeal  the  enactments  of  a  statute  passed  by  the  Parlia- 
ment of  the  province  of  Canada  in  the  year  1858  (22  Vict.  c.  66), 
intituled  "  An  Act  to  incorporate  the  Board  for  the  management 
of  the  Temporalities  Fund  of  the  Presbyterian  Church  of  Canada 
in  connection  with  the  Church  of  Scotland." 

The  fund  subject  to  the  administration  of  the  Board  constituted 
by  the  Act  of  1858  consisted  of  a  capital  sum  of  £127,448.  5s. 
sterling,  which  was  paid  by  the  Government  of  Canada  under  the 
following  circumstances : — The  ministers  of  the  Presbyterian 
Church  of  Canada,  in  connection  with  the  Church  of  Scotland, 
were  entitled,  by  virtue  of  certain  Imperial  statutes,  to  an  endow- 
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ment  or  annual  subsidy  out  of  the  revenues  derived  from  colonial      J.  o. 
lands,  termed  clergy  reserves,  and  from  moneys  obtained  by  the  i882 
sale  of  portions  of  these  lands',  supplemented,  when  necessary, 
from  the  Exchequer  of  Great  Britain.    But  this  connection  be-  TEMrc 
tween  the  Presbyterian  Church  and  the  State  was  at  length  ralities 
dissolved.    In  1853  an  Act  was  passed  by  the  British  Parliament  — .' 
(16  Yict.  c.  21),  authorizing  the  Legislature  of  the  province  of 
Canada  to  dispose  of  the  clergy  reserves,  and  investments  arising 
from  sales  thereof,  but  reserving  to  the  clergy  the  annual 
stipends  then  enjoyed  by  them,  and  that  during  the  period  of 
their  natural  lives  or  incumbencies.    In  1855  the  Legislature  of 
Canada,  in  exercise  of  the  power  thus  conferred,  enacted  that  all 
union  between  Church  and  State  should  cease,  and  that  those 
ministers  who  were  admitted  to  office  after  the  9th  of  May,  1853, 
being  the  date  of  the  Act,  16  Vict.  c.  21,  should  receive  no  allow- 
ance from  the  Government.    It  was,  however,  provided  that  the 
rights  of  ministers  entitled  at  that  date  to  participate  in  the 
state  subsidy,  should  be  reserved  entire,  power  being  given  to  the 
Governor  General  in  Council  to  commute  the  annual  stipend 
payable  to  each  individual  so  entitled  to  the  capital  value  of  such 
stipend,  calculated  at  six  per  cent,  on  the  probable  life  of  the 
annuitant. 

All  the  ministers  interested  consented  to  accept  the  statutory 
terms  of  commutation,  and  agreed  to  bring  the  amounts  severally 
payable  to  them  into  one  common  fund,  to  be  settled  for  behoof 
of  the  Presbyterian  Church  of  Canada  in  connection  with  the 
Church  of  Scotland.  In  accordance  with  resolutions  unanimously 
adopted  by  the  Church  in  Synod  assembled  on  the  11  th  of 
January,  1855,  they  further  agreed  that  the  interest  of  the  fund 
should  be  devoted,  in  the  first  instance,  to  the  payment  of  an 
annual  stipend  of  £112.  10s.  to  each  commuter,  and  that  the 
claim  next  in  order  of  preference  should  be  tliat  of  ministers  then 
on  the  roll,  who  had  been  admitted  since  the  9th  of  May,  1853. 
The  arrangement  thus  effected  was  carried  out  by  eight  Commis- 
sioners duly  appointed  for  that  purpose,  of  whom  three  were 
ministers  and  five  were  laymen.  They  received  payment  of  the 
commutation  moneys  to  the  amount  already  stated ;  and  in  order 
to  provide  for  the  management  of  the  fund  thus  obtained,  the 
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J.  0.      Legislature  of  the  province  of  Canada,  upon  the  application  of  the 

1882      Commissioners,  passed  the  Act  22  Vict.  c.  66. 
DoBiE         -By       first  clause  of  the  Act  in  question  the  Commissioners 
HE  Tempo-  ^^^^f  ^^^^S  ^^^^  ^^^^  additional  members  and  their  successors, 
^LiTiEs    declared  to  be  a  body  politic  and  corporate,  by  the  name  of  the 

 *     "Board  for  the  management  of  the  Temporalities  Fund  of  the 

Presbyterian  Church  of  Canada  in  connection  with  the  Church  of 
Scotland  ;"  and  the  funds  held  by  them  as  Commissioners  were 
vested  in  the  board  "  in  trust  for  the  said  Church,"  subject  to  the 
condition  that  the  annual  interest  thereof  should  remain  charge- 
able with  the  stipends  and  allowances  payable  to  the  parties 
entitled  thereto,  in  terms  of  the  arrangement  under  which  the 
fund  was  contributed  by  the  commuters.  It  was  enacted  that  at 
the  first  meeting  of  Synod  held  after  the  passing  of  the  Act,  three 
Commissioners,  one  minister  and  two  laymen,  should  retire  from 
the  Board,  and  that  seven  new  members,  consisting  of  four 
ministers  and  three  laymen,  should  be  elected  by  the  Synod. 
The  Board  thus  reconstituted  was  composed  of  six  ministers  and 
six  laymen,  and  it  was  provided  that  at  each  annual  meeting  of 
the  Synod  held  thereafter  two  ministers  and  two  laymen  were  to 
retire  by  rotation,  and  that  four  new  members,  two  clerical  and 
two  lay,  should  be  elected  in  their  stead.  It  was  expressly 
enacted  that  all  members  of  the  Board  should  also  be  members  of 
the  Presbyterian  Church  of  Canada  in  connection  with  the 
Church  of  Scotland ;  and  provision  was  made  for  filling  up 
vacancies  occasioned  by  the  death  or  resignation  of  a  member,  by 
his  removal  from  the  province  of  Canada,  or  by  his  leaving  the 
communion  of  the  said  Church. 

In  the  year  1874  serious  proposals  had  been  made  for  an  incor- 
porative  union  between  the  Presbyterian  Church  of  Canada  in 
connection  with  the  Church  of  Scotland,  the  Canada  Presbyterian 
Church,  the  Church  of  the  Maritime  Provinces  in  connection  with 
the  Church  of  Scotland,  and  the  Presbyterian  Church  of  the 
Lower  Provinces.  The  old  Parliament  of  the  province  of  Canada 
had  by  this  time  been  abolished,  and  its  legislative  power  had 
been  distributed  between  the  two  provincial  Legislatures  of  Ontario 
and  Quebec,  and  the  new  Parliament  of  the  Dominion  of  Canada, 
under  the  provisions  of  the  "  British  North  America  Act,  1867." 
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With  the  view  of  facilitating  the  contemplated  union  of  the      J.  0. 
Churches,  an  Act  of  the  Legislature  of  Quebec  was  passed  in  Feb-  1882 
ruary,  1875  (38  Vict.  c.  62),  in  order  to  remove  any  obstruction  j^qbie 
which  might  arise  from  the  form  and  designation  of  the  several  r^^^^  Tempc 
trusts  or  acts  of  incorporation  by  which  the  property  of  the  ralities 

Churches  was  held  and  administered.   By  the  11th  section  of  that   

Act,  it  was  provided  that,  in  the  event  of  union  taking  place,  the 
members  then  constituting  the  board  for  the  management  of  the 
Temporalities  Fund,  under  the  Act  of  1858,  should  remain  in  office, 
and  pay  over  the  revenue  to  the  persons  previously  entitled  to  it ; 
that  any  revenue  not  required  for  that  purpose  should  pass  to  and 
be  subject  to  the  disposal  of  the  united  Church ;  and  that  any 
part  of  the  fund  remaining  after  satisfying  the  claim  of  the  last 
survivor  of  those  entitled  should  belong  to  the  Supreme  Court 
of  the  United  Church,  and  be  applied  to  the  aid  of  weak  congre- 
gations. It  was  by  the  same  clause  enacted  that  vacancies  occur- 
ing  in  the  Temporalities  Fund  Board  should  not  be  filled  up  in 
the  manner  theretofore  observed,  but  should  be  filled  up  in  the 
manner  provided  by  another  Act  of  the  Quebec  Legislature. 

The  last-mentioned  statute  (38  Vict.  c.  64),  which  received  the 
assent  of  the  Governor -General  in  Council  upon  the  same  day  as 
the  preceding,  was  passed  with  the  professed  object  of  amending 
the  Act  of  the  Parliament  of  the  province  of  Canada,  22  Vict, 
c.  66.  It  was  thereby  enacted  that,  from  the  time  when  the  union 
was  effected,  the  annual  allowances  to  which  they  were  previously 
entitled  were  to  be  continued  by  the  Temporalities  Board  to 
ministers  and  probationers  then  on  the  roll  of  the  Presbyterian 
Church  of  Canada  in  connection  with  the  Church  of  Scotland,  and 
these  were  to  be  paid,  so  far  as  necessary,  out  of  the  capital  of  the 
fund,  and  that  any  surplus  of  revenue  or  capital,  after  satisfying 
these  charges,  should  be  at  the  disposal  of  the  united  Church. 
Ministers  and  probationers  of  the  Church  interested  in  the  Tempo- 
ralities Fund,  who  might  decline  to  become  parties  to  the  union, 
were,  however,  to  retain  all  rights  previously  competent  to  tliem 
until  the  same  lapsed  or  were  extinguished.  The  constitution  of 
the  Board  of  Management  was  altered  by  the  3rd  and  8th  clauses 
of  the  Act.  The  3rd  clause  is  in  these  terms  :  "  As  often  iis  any 
vacancy  in  the  Board  for  the  management  of  the  said  Temporalities 
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J.  C.       Fund  occurs,  by  death,  resignatioD,  or  otherwise,  the  beneficiaries 
J 882       entitled  to  the  benefit  of  the  said  fund  may  each  nominate  a  per- 
■^^j^      son,  being  a  minister  or  member  of  the  said  united  Church,  or,  in 
HE  Tempo        event  of  there  being  more  than  one  vacancy,  then  one  person 
RALiTiEs    for  each  vacancy,  and  the  remanent  members  of  the  said  Board 
 '     shall  thereupon,  from  among  the  persons  so  nominated  as  afore- 
said, elect  the  person  or  number  of  persons  necessary  to  fill  such 
vacancy  or  vacancies,  selecting  the  person  or  persons  who  may  be 
nominated  by  the  largest  number  of  beneficiaries,  but,  in  the 
event  of  failure  on  the  part  of  the  beneficiaries  to  nominate  as 
aforesaid,  the  remanent  members  of  the  Board  shall  fill  up  the 
vacancy  or  vacancies  from  among  the  ministers  or  members  of  the 
said  united  Church."    The  eighth  clause  enacts  that  the  3rd 
section  shall  continue  in  force  until  the  number  of  beneficiaries  is 
reduced  below  fifteen,  upon  which  occurrence  the  Board  is  to  be 
continued  by  the  remanent  members  filling  up  vacancies  from 
among  the  ministers  or  members  of  the  united  Church.    By  the 
10th  section  it  was  declared  that  the  Act  should  come  into  force 
as  soon  as  a  notice  was  published  in  the  Quebec  Official  Gazette 
to  the  effect  that  the  union  had  been  consummated,  and  that  the 
articles  of  union  had  been  signed  by  the  moderators  of  the  respec- 
tive Churches. 

On  the  14th  of  June,  1875,  the  Synods  of  the  four  Churches 
met  at  Montreal,  and  in  each  a  resolution  was  carried  in  favour  of 
union.  In  the  Synod  of  the  Presbyterian  Church  of  Canada  in 
connection  with  the  Church  of  Scotland,  it  was  resolved,  by  a  very 
large  majority  of  its  members,  that  the  four  Churches  should  be 
united  and  form  one  Assembly,  to  be  known  as  "The  General 
Assembly  of  the  Presbyterian  Church  in  Canada,"  and  that  the 
united  Church  should  possess  the  same  authorities,  rights,  privi- 
leges, and  benefits  to  which  the  Presbyterian  Church  in  Canada 
in  connection  with  the  Church  of  Scotland  was  then  entitled, 
excepting  such  as  had  been  reserved  by  Acts  of  Parliament.  The 
minority,  which  consisted  of  the  Appellant,  the  Kev.  Kobert  Dobie, 
and  nine  other  members,  dissented  from  the  action  of  the  Synod, 
and  protested  that  they,  and  those  who  might  choose  to  adhere  to 
them,  remained  and  still  constituted  the  Presbyterian  Church  of 
Canada  in  connection  with  the  Church  of  Scotland. 
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On  tlie  15th  of  June,  1875,  the  majority  of  the  Synod  of  the      J.  C. 
Presbyterian  Church  of  Canada  in  connection  with  the  Church  of  1882 
Scotland,  and  the  Synods  of  the  other  uniting  Churches,  met  in  dobie 
general  assembly,  when  the  articles  of  union  were  signed  by  the  r^,^^^  tempc 
moderators  of  each  of  the  four  Churches  ;  and  thereupon  one  of  kalities 

^  Board. 

the  moderators,  with  the  consent  and  concurrence  of  the  rest,   

declared  the  four  Churches  to  be  united  in  one  Church,  represented 
by  that  its  first  general  assembly,  to  be  designated  and  known  as 
"  The  General  Assembly  of  the  Presbyterian  Church  in  Canada." 
Notice  of  the  union  having  been  thus  consummated  was  duly 
published  in  the  Quebec  Official  Gazette. 

After  publication  of  the  notice  the  constitution  of  the  Board  for 
managing  the  Temporalities  Fund  was  altered,  and  the  fund  ad- 
ministered in  conformity  with  the  provisions  of  the  Quebec  Act, 
38  Vict.  c.  64.  In  December,  1878,  the  Eev.  Eobert  Dobie,  who, 
with  the  other  members  of  the  protesting  minority  of  1875,  and 
their  adherents,  maintains  that  they  alone  represent  and  consti- 
tute the  Presbyterian  Church  of  Canada  in  connection  with  the 
Church  of  Scotland,  instituted,  by  petition  to  the  superior  Court 
for  Lower  Canada,  the  proceedings  in  which  the  present  appeal 
has  been  taken.  The  leading  conclusions  of  the  petition  are  to 
have  it  adjudged  and  declared,  (1)  that  the  Legislature  of  Quebec 
had  no  power  to  alter  the  constitution  of  the  Board  or  tlie  pur- 
poses of  the  trust  created  ^by  the  Canadian  Act,  22  Vict.  c.  ()G, 
and  consequently  that  the  administration  of  the  trust  as  carried 
on  in  terms  of  the  Provincial  Act  of  1875  is  illegal ;  (2)  that  the 
protesting  minority  of  the  Synod  of  1875,  an  i  its  adherents,  are 
now  the  Presbyterian  Church  of  Canada  in  connection  with  the 
Church  of  Scotland,  and  that  certain  ministers  of  the  United 
Church,  who  were  members  of  the  majority,  had,  by  reason  of  the 
union,  forfeited  all  right  to  participate  in  the  benefits  of  the 
Temporalities  Fund ;  and,  (3)  to  have  an  injunction  against  the 
Board  as  then  constituted,  acting  in  prejudice  of  the  rights  of  the 
Appellant,  and  others  beneficially  interested  in  the  statutory  trust 
of  1858.  Upon  the  31st  of  December,  1878,  the  appellant's  appli- 
cation was  heard  before  Mr.  Justice  Jettc,  who  made  an  order  for 
summoning  the  respondents,  and  also  issued  an  interim  injun'.'tion. 
which  the  learned  judge  dissolved,  after  fully  hearing  both 
Vol.  VII.  3  L 
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J.  c.  parties,  on  the  Slst  of  December,  1879,  and  at  the  same  time 

1882  dismissed  the  appellant's  petition,  with  costs.    This  decision  was, 

DoBiE  appeal  to  the  Court  of  Queen's  Bench  for  Lower  Canada, 

"•^  ^  affirmed,  in  accordance  with  the  opinions  of  the  majority  of  the 


The  judgments  of  Mr.  Justice  Jette  in  the  Court  of  first  in- 
stance, and  of  Chief  Justice  Dorion  and  Mr.  Justice  Monk  in  the 
Court  of  Queen's  Bench,  are  based  exclusively  upon  the  com- 
petency of  the  Quebec  Legislature  to  pass  the  Act  38  Yict.  c.  64, 
and  the  consequent  validity  of  that  statute.  On  the  other  hand 
Mr.  Justice  Kamsay  and  Mr.  Justice  Tessier  were  of  opinion  that 
the  appellant  was  entitled  to  an  injunction,  on  the  ground  that 
the  Act  38  Vict.  c.  64  was  invalid,  and  that  the  majority  of  the 
Presbyterian  Church  of  Canada,  in  connection  with  the  Church 
of  Scotland,  had  no  power  to  communicate  any  interest  in  the 
Temporalities  Fund  of  that  Church  to  the  religious  bodies  with 
whom  they  had  chosen  to  unite  themselves  in  1875.  Mr.  Justice 
M^Cord  was  of  opinion,  with  his  Brethren  Kamsay  and  Tessier,  JJ., 
>that  the  Act  of  the  Legislature  of  Quebec  was  ultra  vires,  but  he 
'^leld  that  the  majority  of  the  Presbyterian  Church  of  Canada  in 
-connection  with  the  Church  of  Scotland,  had  undoubted  power  to 
^dmit  into  that  Church,  as  members  of  it,  the  three  religious 
bodies  with  whom  they  had  entered  into  union.  Consequently  the 
learned  justice,  though  differing  in  opinion  from  his  Brethren 
Dorion,  C.J.,  and  Monk,  J.,  agreed  with  them  in  result. 

Whether  the  Legislature  of  Quebec  had  power  to  pass  the  Act 
:38  Vict.  c.  64,  is  the  question  first  requiring  consideration, 
'because  if  it  be  answered  in  the  affirmative  the  case  of  the 
-appellant  entirely  fails.  The  determination  o  that  question 
appears  to  their  Lordships  to  depend  u^on  the  construction  of 
certain  clauses  in  the  British  North  America  Act,  1867.  There 
is  no  room  in  the  present  case  for  the  application  of  those  general 
principles  of  constitutional  law  which  were  discussed  by  some  of 
the  judges  in  the  Courts  below  and  which  were  founded  on  in 
argument  at  the  Bar.  There  is  really  no  practical  limit  to  the 
authority  of  a  supreme  Legislature  except  the  lack  of  executive 
power  to  enforce  its  enactments.  But  the  Legislature  of  Quebec 
is  not  supreme;  at  all  events  it  can  only  assert  its  supremacy 
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within  those  limits  which  have  been  assigned  to  it  by  the  Act  J.C. 

of  1867.  1882 

The  Act  of  the  Parliament  of  the  province  of  Canada,  22  Vict.  dobie 
c.  66,  was,  after  the  passing  of  the  British  North  America  Act,  rj^^^  tempo 
1867,  continued  in  force  within  the  provinces  of  Ontario  and  ^^^J^*^ 

Quebec  by  virtue  of  sect.  129  of  the  latter  statute,  which  inter   

alia  enacts  that  except  as  therein  provided  all  laws  in  force  in 
Canada  at  the  time  of  the  union  thereby  effected,  shall  continue 
in  Ontario  and  Quebec  as  if  the  union  had  not  been  made.  But 
that  enactment  is  qualified  by  the  provision  that  all  such  laws 
with  the  exception  of  those  enacted  by  the  Parliaments  of  Great 
Britain  or  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
shall  be  subject  "to  be  repealed,  abolished,  or  altered  by  the 
Parliament  of  Canada  or  by  the  Legislature  of  the  respective  pro- 
vinces according  to  the  authority  of  the  Parliament  or  that  Legis- 
lature under  this  Act."  The  powers  conferred  by  this  section 
upon  the  provincial  Legislatures  of  Ontario  and  Quebec  to  repeal 
and  alter  the  statutes  of  the  old  Parliament  of  the  province  of 
Canada  are  made  precisely  co-extensive  with  the  powers  of  direct 
legislation  with  which  these  bodies  are  invested  by  the  other 
clauses  of  the  Act  of  1867.  In  order  therefore  to  ascertain  how 
far  the  provincial  Legislature  of  Quebec  had  power  to  alter  and 
amend  the  Act  of  1858  incorporating  the  Board  for  the  manage- 
ment of  the  Temporalities  .Fund,  it  becomes  necessary  to  revert  to 
sects.  91  and  92  of  the  British  North  America  Act,  which  enume- 
rate and  define  the  various  matters  which  are  within  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada,  as  well  as  those 
in  relation  to  which  the  Legislatures  of  the  respective  provinces 
have  the  exclusive  right  of  making  laws.  If  it  could  be  esta- 
blished that,  in  the  absence  of  all  previous  legislation  on  the 
subject  the  Legislature  of  Quebec  would  have  been  authorized  by 
sect.  92  to  pass  an  Act  in  terms  identical  with  the  22  Yict.  c.  66, 
then  it  would  follow  that  the  Act  of  the  22ud  Vict,  has  been 
validly  amended  by  the  38  Vict.  c.  64.  On  the  other  hand,  if  the 
Legislature  of  Q.uebec  has  not  derived  such  power  of  enactment 
from  sect.  92,  the  necessary  inference  is  that  the  legislative  autho- 
rity required  in  terms  of  sect.  129  to  sustain  its  right  to  repeal  or 
alter  an  old  law  of  the  Parliament  of  the  province  of  Canada  is 
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J.  C.      in  this  case  wanting,  and  that  the  Act  38  Vict.  c.  64,  was  not 

1882       intra  vires^of  the  Legislature  by  which  it  was  passed. 

DoBiE  The  general  scheme  of  the  British  North  America  Act,  1867. 
The  Tempo-  particular  the  general  scope  and  effect  of  sects.  91  and  92 

^OARD^    have  been  so  fully  commented  upon  by  this  Board  in  the  recent 

— -  cases  of  the  Citizen  Insurance  Comjpamj  of  Canada  v.  Parsons  (1) 
and  the  Queen  Insurance  Company  v.  Parsons  (2)  that  it  is  un- 
necessary to  say  anything  further  upon  that  subject.  Their  Lord- 
ships see  no  reason  to  modify  in  any  respect  the  principles  of  law 
upon  which  they  proceeded  in  deciding  those  cases ;  but  in  deter- 
miiling  how  far  these  principles  apply  to  the  present  case  it  is 
necessary  to  consider  to  what  extent  the  circumstances  of  each 
case  are  identical  or  similar. 

The  case  of  the  Citizen  Insurance  Company  of  Canada  v.  Par- 
sons (1)  comes  nearest  in  its  circumstances  to  the  present,  as  in 
that  case  the  appellant  company  was  incorporated  by  and  derived 
all  its  statutory  rights  and  privileges  from  an  Act  of  the  province 
of  Canada,  whereas  the  Queen  Insurance  Company  was  incorpo- 
rated under  the  provisions  of  the  British  Joint  Stock  Companies 
Act,  7  &  8  Vict.  c.  110.  In  both  cases  the  validity  of  an  Act  of 
the  Legislature  of  Ontario  was  impeached  on  the  ground  that  its 
provisions  were  ultra  vires  of  a  provincial  Legislature  and  were 
not  binding  unless  enacted  by  the  Parliament  of  Canada.  It  was 
contended  on  behalf  of  the  Citizen  Insurance  Company  that  the 
statute  complained  of  was  invalid  in  respect  that  it  virtually 
repealed  certain  rights  and  privileges  which  they  enjoyed  by 
virtue  of  their  Act  of  incorporation.  That  contention  was  re- 
jected, and  the  decision  in  that  case  would  be  a  precedent  fatal  to 
the  contention  of  the  appellant  if  the  provisions  of  the  Ontario 
Act,  39  Vict.  c.  31,  and  the  Quebec  Act,  38  Vict.  c.  64,  were  of  the 
same  or  substantially  the  same  character.  But  upon  an  exami- 
nation of  these  two  statutes  it  becomes  at  once  apparent  that 
there  is  a  marked  difference  in  the  character  of  their  respective 
enactments.  The  Ontario  Act  merely  prescribed  that  certain 
conditions  should  attach  to  every  policy  entered  into  or  in  force 
for  insuring  property  situate  within  the  province  against  the  risk 
of  fire.  It  dealt  with  all  corporations,  companies,  and  individuals 
,    .    (1)  Ante,  p.  96.  (2)  Ante,  p.  96. 
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alike  who  might  choose  to  insure  property  in  Ontario — it  did  not      J.  C. 
interfere  with  their  constitution  or  status,  but  required  that  certain  1882 
reasonable  conditions  should  be  held  as  inserted  in  every  contract  Dobie 
made  by  them.    The  Quebec  Act,  38  Vict.  c.  64,  on  the  contrary  ^^^^^^ 
deals  with  a  single  statutory  trust  and  interferes  directly  with  ^ities 
the  constitution  and  privileges  of  a  corporation  created  by  an  Act  — 1  * 
of  the  province  of  Canada  and  having  its  corporate  existence  and 
corporate  rights  in  the  province  of  Ontario  as  well  as  in  the  pro- 
vince of  Quebec.    The  professed  object  of  the  Act  and  the  effect 
of  its  provisions  is  not  to  impose  conditions  on  the  dealings  of  the 
corporation  with  its  funds  within  the  province  of  Quebec,  but  to 
destroy,  in  the  first  place,  the  old  corporation  and  create  a  new 
one,  and,  in  the  second  place,  to  alter  materially  the  class  of 
persons  interested  in  the  funds  of  the  corporation. 

According  to  the  principles  established  by  the  judgment  of  this 
Board  in  the  cases  already  referred  to,  the  first  step  to  be  taken, 
with  a  view  to  test  the  validity  of  an  Act  of  the  provincial  Legis- 
lature is  to  consider  whether  the  subject-matter  of  the  Act  falls 
within  any  of  the  classes  of  subjects  enumerated  in  sect.  92.  If 
it  does  not  then  the  Act  is  of  no  validity.  If  it  does  then 
these  further  questions  may  arise  viz.,  whether  notwithstanding 
that  it  is  so  the  subject  of  the  Act  does  not  also  fall  within  one 
of  the  enumerated  classes  of  subjects  in  sect.  91,  and  whether 
the  power  of  the  provincial  Legislature  is  or  is  not  thereby  over- 
borne." 

Does  then  the  Act,  38  Vict.  c.  64,  fall  within  any  of  the  classes 
enumerated  in  sect.  92  and  thereby  assigned  to  the  provincial 
Legislatures  ?  Their  Lordships  are  of  opinion  that  it  does  not ; 
and  consequently  that  its  enactments  are  invalid,  and  that  the 
constitution  and  duties  of  the  Board  for  managing  the  Tempora- 
lities Fund  must  still  be  regulated  by  the  Act  of  1858. 

It  was  contended  for  the  respondents  that  the  Quebec  Act  of 
1875  is  within  one  or  more  of  these  three  classes  of  subjects 
enumerated  in  sect.  92 — 

*'  (7.)  The  establishment,  maintenance,  and  management  of 
hospitals,  asylums,  charities,  and  eleemosynary  insti- 
tutions in  and  for  the  province  other  than  marine 
hospital*." 
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J.  C.  "(11')  The  incorporation  of  companies  with  provincial  objects." 
1882  "  (13.)  Property  and  civil  rights  in  the  province." 

DoBiE         The  most  plausible  argument  for  the  respondents  was  founded 
The  Tempo-  upon  the  terms  of  Class  (13),  but  it  has  failed  to  satisfy  their 
^BoARiT    Lordships  that  the  statute  impeached  by  the  appellant  is  a  law 

■   in  relation  to  property  and  civil  rights  within  the  province  of 

Quebec. 

The  Quebec  Act  of  1875  does  not,  as  has  already  been  pointed 
out,  deal  directly  with  property  or  contracts  affecting  property, 
but  with  the  civil  rights  of  a  corporation,  and  of  individuals, 
present  or  future,  for  whose  benefit  the  corporation  was  created 
and  exists.  If  these  rights  and  interests  were  capable  of  division 
according  to  their  local  position  in  Ontario  and  Quebec  respec- 
tively, the  Legislature  of  each  province  would  have  power  to  deal 
with  them  so  far  as  situate  with  the  limits  of  its  authority.  If, 
by  a  single  Act  of  the  Dominion  Parliament,  there  had  been  con- 
stituted two  separate  corporations,  for  the  purpose  of  working,  the 
one  a  mine  within  the  province  of  Upper  Canada,  and  the  other  a 
mine  in  the  province  of  Lower  Canada,  the  Legislature  of  Quebec 
would  clearly  have  had  authority  to  repeal  the  Act  so  far  as  it 
related  to  the  latter  mine  and  the  corporation  by  which  it  was 
worked. 

The  Quebec  Act  38  Vict.  c.  64  does  not  profess  to  repeal  and 
amend  the  Act  of  1858,  only  in  so  far  as  its  provisions  may  apply 
to  or  be  operative  within  the  province  of  Quebec,  and  its  enact- 
ments are  apparently  not  framed  with  a  view  to  any  such  limita- 
tion. The  reason  is  obvious,  and  it  is  a  reason  which  appears  to 
their  Lordships  to  be  fatal  to  the  validity  of  the  Act.  The  cor- 
poration and  the  corporate  trust,  the  matters  to  which  its  provi- 
sions relate,  are  in  reality  not  divisible  according  to  the  limits  of 
provincial  authority.  In  every  case  where  an  Act  applicable  to 
the  two  provinces  of  Quebec  and  Ontario  can  now  be  validly 
repealed  by  one  of  them,  the  result  must  be  to  leave  the  Act  in 
full  vigour  within  the  other  province.  But  in  the  present  case 
the  legislation  of  Quebec  must  necessarily  affect  the  rights  and 
status  of  the  corporation  as  previously  existing  in  the  province  of 
Ontario,  as  well  as  the  rights  and  interests  of  individual  corpora- 
tors in  that  province.    In  addition  to  that,  the  fund  administered 


VOL.  VII.] 


AND  PKIVY  COUNCIL. 


151 


by  the  Corporate  Board  under  the  Act  of  1858  is  held  in  per-       J.  c. 
petuity  for  the  benefit  of  the  ministers  and  members  of  a  church  i882 
having  its  local  situation  in  both  provinces,  and  the  proportion  of  dobie 
the  fund  and  its  revenues  falling  to  either  province  is  uncertain  ^^^^^  temp* 
and  fluctuating,  so  that  it  would  be  impossible  for  the  Legislature  h^iities 
of  Quebec  to  appropriate  a  definite  share  of  the  corporate  funds  to 
their  own  province  without  trenching  on  the  rights  of  the  corpora- 
tion in  Ontario. 

These  observations  regarding  Class  (13)  apply  with  equal  force 
to  the  argument  of  the  respondents  founded  on  Classes  (7)  and 
(11).  Even  assuming  that  the  Temporalities  Fund  might  be  cor- 
rectly described  as  a  "  charity  "  or  as  an  "  eleemosynary  institution," 
it  is  not  in  any  sense  established,  maintained,  or  managed  '*in  or 
for"  the  province  of  Quebec;  and  if  the  Board  incorporated  by 
the  Act  of  1858  could  be  held  to  be  a  "company"  within  the 
meaning  of  Class  (11),  its  objects  are  certainly  not  provincial. 

The  respondents  further  maintained  that  the  Legislature  of 
Quebec  had  power  to  pass  the  Act  of  1875  in  respect  of  these 
special  circumstances :  (1),  that  the  doraicil  and  principal  office  of 
the  Temporalities  Board  is  in  the  city  of  Montreal ;  and  (2),  that 
its  funds  also  are  held  or  invested  within  the  province  of  Quebec. 
These  facts  are  admitted  on  record  by  the  appellant,  but  they  do 
not  afi'ect  the  question  of  legislative  power.  The  domieil  of  the 
corporation  is  merely  forensic,  and  cannot  alter  its  statutory  con- 
stitution as  a  Board  in  and  for  the  provinces  of  Upper  Canada 
and  Lower  Canada.  Neither  can  the  accident  of  its  funds  beinjr 
invested  in  Quebec  give  the  Legislature  of  that  province  authority 
to  change  the  constitution  of  a  corporation  with  which  it  would 
otherwise  have  no  right  to  interfere.  When  funds  belonging  to  a 
corporation  in  Ontario  are  so  situated  or  invested  in  the  province 
of  Quebec,  the  Legislature  of  Quebec  may  impose  direct  taxes 
upon  them  for  provincial  purposes,  as  authorized  by  sect.  92,  (2), 
or  may  impose  conditions  upon  the  transfer  or  realization  of  sucU 
funds;  but  that  thr Quebec  Legislature  shall  have  power  also  to 
confiscate  these  funds,  or  any  part  of  them,  for  provincial  pur- 
poses, is  a  proposition  for  which  no  warrant  is  to  be  found  in  the 
Act  of  1867. 

Last  of  all  it  was  argued  for  the  respondents  that,  a^sninii)g  the 
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J.  C.       incompetency  of  either  provincial  Legislature  acting  singly  to 
1882       interfere  with  the  Act  of  1858,  that  statute  might  be  altered  or 
DoBiE      repealed  by  their  joint  and  harmonious  action.    The  argument  is 
HE  Tempo-  ^^^^^  upon  fact,  because  in  the  year  1874  the  Legislature  of 
BoIrd^    Ontario  passed  an  Act  (38  Vict.  c.  75),  authorizing  the  union  of 

  the  four  Churches,  and  containing  provisions  in  regard  to  the 

Temporalities  Fund  and  its  Board  of  management  substantially 
the  same  with  those  of  the  Quebec  Act,  38  Vict.  c.  62,  already 
referred  to.  It  is  difficult  to  understand  how  the  maxim  juncta 
javant  is  applicable  here,  seeing  that  the  power  of  the  provincial 
Legislature  to  destroy  a  law  of  the  old  province  of  Canada  is 
measured  by  its  capacity  to  reconstruct  what  it  has  destroyed.  If 
the  Legislatures  of  Ontario  and  Quebec  were  allowed  jointly  to 
abolish  the  Board  of  1858,  which  is  one  corporatiou  in  and  for 
both  provinces,  they  could  only  create  in  its  room  two  corpora- 
tions, one  of  which  would  exist  in  and  for  Ontario  and  be  a 
foreigner  in  Quebec,  and  the  other  of  which  would  be  foreign  to 
Ontario  but  a  domestic  institution  in  Quebec.  Then  the  funds  of 
the  Ontario  corporation  could  not  be  legitimately  settled  upon 
objects  in  the  province  of  Quebec,  and  as  little  could  the  funds  of 
the  Quebec  corporation  be  devoted  to  Ontario,  whereas  the  Tem- 
poralities Fund  falls  to  be  applied  either  in  the  province  of 
Quebec  or  in  that  of  Ontario,  and  that  in  such  amounts  or  pro- 
portions as  the  needs  of  the  Presbyterian  Church  of  Canada  in 
connection  with  the  Church  of  Scotland,  and  of  its  ministers  and 
congregations,  may  from  time  to  time  require.  The  Parliament 
of  Canada  is  therefore  the  only  Legislature  having  power  to  modify 
or  repeal  the  provisions  of  the  Act  of  1858. 

On  the  assumption  that  the  Legislature  of  Quebec  had  not 
power  to  alter  the  provisions  of  the  Act,  22  Vict.  c.  66,  the  respon- 
dents still  maintain  that  the  appellant  cannot  prevail  in  the 
present  action,  in  respect  that  he  has  not  sufficient  interest  to 
entitle  him  to  sue,  and  that,  even  if  he  has  such  interest,  he  is 
barred  from  challenging  the  Act  of  1875,  by  the  resolutions  of 
the  majority  of  the  Synod,  which  are  said  to  be  binding  upon 
him. 

As  regards  the  first  of  these  objections,  it  is  true  that  the 
appellant's  right  to  an  annuiry  from  the  Tt^mporalities  Fund  is 
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reserved  in  its  integrity  by  the  Act  which  he  impugns,  and  his  J.  0. 

own  pecuniary  interests  are,  therefore,  not  affected  by  its  pro-  1882 

visions.    But  the  appellant  is  not  a  mere  annuitant,  and  his  right  dobie 

to  an  annual  allowance  does  not  constitute  his  only  connection  ^-^^^ 

with  the  fund.    He  is  likewise  one  of  the  commuters — one  of  ralities 

Board. 

the  persons  by  whom  the  fund  was  contributed  for  the  purposes  — . 
of  the  Act,  22  Yict.  c.  66 — and  in  that  capacity  he  has  a  plain 
interest  and  consequent  right,  to  insist  that  the  fund  shall  be 
administered  in  strict  accordance  with  law. 

The  second  objection  is  derived  from  the  resolutions  in  favour 
of  union  carried  by  the  majority  of  the  Synod  of  the  Presbyterian 
Church  of  Canada,  in  connection  with  the  Church  of  Scotland, 
upon  the  14th  of  June  1875.  The  Quebec  Act,  38  Yict.  c.  64,  deals 
with  the  Temporalities  Fund  in  conformity  with  these  resolutions ; 
and  it  is  the  contention  of  the  respondents  that  the  appellant  is 
bound  by  the  resolutions,  and  cannot,  therefore,  impeach  the 
statute  which  gives  effect  to  them.  That  is  a  startling  proposi- 
tion. If  the  Legislature  of  Quebec  was  incompetent  to  enact  the 
Statute  of  1875,  it  is  not  easy  to  understand  how  the  Synod  could 
have  power,  either  directly  or  indirectly,  to  validate  that  Act,  or 
to  set  aside  the  enactments  of  22  Yict.  c.  66.  The  respondents 
do  not,  indeed,  allege  that  the  Synod  was  possessed  of  legislative 
powers,  but  they  assert  that  the  majority,  by  resolving  that  the 
fund,  settled  under  the  Act  22  Yict.  c.  66,  should  in  future  be 
administered  according  to  a  scheme  inconsistent  with  the  provi- 
sions of  the  Act,  bound  all  its  members  to  acquiesce  in  that  new 
course  of  administration,  and  to  abstain  from  enforcing  the  statute 
law  of  the  land.  It  may  be  doubted  whether  a  Court  of  law 
would  sustain  such  an  obligation,  even  if  it  were  expressly  under- 
taken ;  but  it  is  uunecessary  to  discuss  that  point,  because  their 
Lordships  are  of  opinion  that  the  respondents  have  failed  to  esta- 
blish that  the  appellant,  as  a  member  of  the  Presbyterian  Church 
in  connection  with  the  Church  of  Scotland  undertook  any  obliga- 
tion to  that  effect. 

Whether  the  appellant  is  bound,  as  alleged  by  the  respondents, 
is,  in  this  case,  a  question  relating  exclusively  to  civil  rights,  and 
must  therefore  be  dealt  with  as  a  matter  of  contract  between  him 
and  the  Svnod  or  Church  of  which  he  was  admittedly  a  member  at 
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J.  C.      the  time  when  the  resolutions  in  favour  of  union  were  carried.  In 
1882      the  case  of  a  non-established  Presbyterian  Church,  its  constitution 
DoBiE  other  words  the  terms  of  the  contract  under  which  its 

members  are  associated,  are  rarely  embodied  in  a  single  docu- 

HE  lEMPO-  'J  O 

^LiTJE«    ment,  and  must,  in  part  at  least,  be  gathered  from  the  proceedings 

  and  practice  of  its  judicatories.    Every  person  who  becomes  a 

member  of  a  Church  so  constituted  must  be  held  to  have  satisfied 
himself  in  regard  to  the  proceedings  and  practice  of  its  Courts, 
and  to  have  agreed  to  submit  to  the  precedents  which  these  esta- 
blish. The  respondents  were  therefore  justified  in  referring  to 
the  minutes  of  the  Synod  from  1831  to  1875,  for  the  purpose  of 
shewing  the  extent  of  the  power  vested  in  majorities  by  the  con- 
stitution of  the  Church.  The  minutes,  which  were  founded  upon 
by  counsel  for  the  respondents,  afford  abundant  evidence  to  the 
effect  that,  in  all  matters  which  the  Synod  was  competent  to  deal 
with  and  determine,  the  will  of  the  majority  as  expressed  by  their 
vote  was  binding  upon  every  member  of  the  Synod,  a  proposition 
which  the  appellant  did  not  dispute.  But  they  contain  nothing 
whatever  to  shew  that  in  cases  where  the  administration  of  Church 
property  was  regulated  by  statute,  the  Synod  ever  asserted  its 
right  to  set  aside  that  legal  course  of  administration,  and  to 
restrain  dissentient  members  from  challenging  any  departure 
from  it. 

Their  Lordships  are  therefore  of  opinion  that  the  appellant  is 
entitled  to  have  it  declared  that  notwithstanding  the  provisions 
of  the  Quebec  Act  of  1875,  the  constitution  of  the  Board  and  the 
administration  of  the  Temporalities  Fund  are  still  governed  by  the 
Canadian  Act  of  1858,  and  that  the  respondent  Board  is  not  duly 
constituted  in  terms  of  that  Act ;  and  also  to  have  an  injunction 
restraining  the  respondents  from  paying  away  or  otherwise  dis- 
posing of  either  the  principal  or  income  of  the  fund. 

The  appellant  in  his  application  to  the  Court  below  asks  a 
declaration  to  the  effect  that  the  fund  in  question  is  held  by  the 
respondents  "  in  trust  for  the  benefit  of  the  Presbyterian  Church 
of  Canada  in  connection  with  the  Church  of  Scotland,  and  for  the 
benefit  of  the  ministers  and  missionaries  who  retain  their  con- 
nection therewith,  and  who  have  not  ceased  to  be  ministers 
thereof,  and  for  no  other  purpose  whatever."    It  is  obviously  in- 
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expedient  to  make  any  declaration  of  that  kind.  It  would  be  a  J.C 
mere  repetition  of  the  language  of  the  Act  of  1858  by  which  the  1882 
trust  is  regulated  and  would  decide  nothing  as  between  the  parties  Dobie 
to  the  present  suit.  The  Tempo- 

The  appellant  also  seeks  to  have  it  declared  that  six  reverend  ^q™*^ 

gentlemen  who  at  and  prior  to  the  union  of  1875  were  members   

of  the  Presbyterian  Church  of  Canada  in  connection  with  the 
Church  of  Scotland  have  ceased  to  possess  that  character,  and 
that  they  have  no  right  to  the  benefits  of  the  Temporalities  Fund ; 
and  he  concludes  for  an  injunction  against  the  respondent  corpo- 
ration making  any  payment  to  them.  Their  Lordships  are  of 
opinion  that  these  are  matters  which  cannot  be  competently 
decided  in  the  present  action.  Their  decision  depends  upon  the 
answer  to  be  given  to  the  question  which  Church  or  aggregate  of 
Churches  is  now  to  be  considered  as  being  or  representing  the 
Presbyterian  Church  of  Canada  in  connection  with  the  Church  of 
Scotland  within  the  meaning  of  the  Act  22  Yict.  c.  66  ?  But  the 
two  Churches  which  appear  from  the  record  to  have  rival  claims  to 
that  position  are  not  represented  in  this  action ;  and  of  the  six 
ministers  whose  pecuniary  interests  are  assailed  by  the  aj)pellant 
he  has  only  called  one,  the  Bev.  Dr.  Cook,  as  a  respondent.  That 
question  between  the  Churches  must  be  determined  somehow 
before  a  constitutional  Board  can  be  elected  ;  and  unless  the  domi- 
nion Parliament  intervenes  there  will  be  ample  opportunity  for 
new  and  protracted  litigation.  It  cannot  be  determined  now  be- 
cause the  appellant  has  not  asked  any  order  from  the  Court  in 
regard  to  the  formation  of  the  new  Board,  and  has  not  made  the 
individuals  and  religious  bodies  interested  parties  to  this  cause. 

Substantial  succetfs  being  with  the  appellant  he  must  have  his 
costs  as  against  the  respondents.  But  their  Lordships  are  of 
opinion  that  neither  the  respondents'  own  costs  nor  those  in  which 
they  are  found  liable  to  the  appellant  ought  to  come  out  of  the 
trust  fund  which  they  are  holding  and  administering  without  legal 
title.  The  appellant's  costs  must  therefore  be  paid  by  the  members 
of  the  respondent  corporation  as  individuals. 

Their  Lordships  will  accordingly  humbly  advise  Her  j\Iajesty 
that  the  judgments  under  appeal  ought  to  be  reversed,  and  that 
the  cause  should  be  remitted  to  the  Court  of  Queen's  Bench, 
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Lower  Canada,  with  directions  to  that  Court  to  give  effect  to  the 
declarations  recommended  by  this  Board,  and  also  to  issue  in  the 
appellant's  favour  an  injunction  and  decree  for  costs  as  directed  by 
this  Board. 

Solicitors  for  the  appellant :  ^^mj9so?^,  Hammond,  &  Co, 
Solicitors  for  the  respondents :  Bompas,  Bischoff,  &  Bodgson. 


[PRIVY  COUNCIL.] 

j.c*     THE  MARCHESE  FELICISSIMO  APAP    .     Defendant  ; 

1881  AND 

c.Tt,  8.  THE  NOBLE  LUISA  STRICKLAND  and 

1882  GERALDO  STRICKLAND  


Plaintiffs. 


Jan^,      ON  APPEAL  FROM  THE  COURT  OF  APPEAL  OF  THE  ISLAND  OF 

MALTA. 

Construction  of  Deed — Frimogeiiiture. 

B.  by  deed  (1673)  gave  all  his  property  to  his  nephew,  reserving  the  right 
quoad  the  "  bona  stabilia"  to  establish  a  primogenitura.  After  the  death  of 
liis  nephew  he  executed  a  deed  (1686),  which  recited  the  gift  and  the  death 
of  the  donee  without  establishing  the  primogenitura,  and  directed  that  at  the 
death  of  the  donor,  the  donee's  eldest  son  Martinus  Antonius  should  succeed. 
•J  he  deed  then  contained  the  following  clauses,  under  the  first  of  which  N. 
succeeded  as  a  primogenitus  mas  and  died  in  1745. 

1.  "  Scilicet  quod  deinde  censeantur  bona  predicta  vinculata  et  fideicom- 
misso  perpetuo  supposita  pro  omnibus  primogenitis  maribus  legittimis  et 
naturalibus,  et  ex  legittimo  matrimonio  nascituris,  per  directam  lineam  ex 
dicto  Martino  Antonio  de  primogenito  in  primogenitum  in  infinitum, 
cunctisque  futuris  temporibus,  et  sine  ulla  temporis  perfinitione. 

3.  "Et  in  defectu  primogeniti  maris  ex  dicto  Domino  Martino  Antonio, 
dicta  bona  pervenire  debeant  ac  perveniant  et  pervenire  debeant  ad  filios 
ejusdem  Domini  Martini  Antonj,  legittimos  et  naturales,  et  ex  legittimo 
matrimonio  nascituros  quousque  in  secundo  gradu  nepotum  dicti  Domini 
Martini  Antonij  nasceretur  masculus  ex  aliqua  de  filiabus  dicti  D.  Martini 
Antonij  legittimis  et  naturalibus  et  ex  legittimo  matrimonio,  cui  nepoti  nato 
statim  dicta  bona  devolvant  cum  onere  ut  supra  transeundi  de  primogenito 
nepote  dicti  Martini  Antonj  in  primogenitum  nepotem  legittimum  et  de 
legittimo  matrimonio  nascituium." 


*  Present  .-—Sir  Robert  J.  Phillimore,  Sm  Barnes  Peacock,  Sir  Montague 
E.  Smith,  Sir  Robert  P.  Collier,  and  Sir  Arthur  Hobhouse. 
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On  the  death  without  issue  in  1875  of  N.'s  daughter's  son  who  had  suc- 
ceeded under  clause  3,  the  succession  opened. 

In  a  suit  by  G.,  the  daughter's  son  (born  1861)  of  a  younger  sister  of  the 
deceased,  claiming  as  the  male  descendant  in  the  nearest  collateral  line,  the 
defendant,  the  son  (born  1834)  of  the  youngest  sister  of  the  deceased,  con- 
tended that  he  was  entitled  by  priority  of  birth  under  the  3rd  clause,  and 
denied  that  G.  was  a  primogenitus  mas  within  the  meaning  of  the  deed : — 

Held,  that  G.  was  entitled  to  the  estate  by  virtue  of  the  ordinary  rules  of 
law  applicable  to  the  primogenitura  established  by  clause  1. 

Although  the  primogenitura  as  created  by  clause  1  is  so  far  qualified  in 
favour  of  males  as  in  the  events  which  happened  to  devolve  on  G.  in  pre- 
ference to  his  mother,  it  is  not  an  agnatial  primogenitura  so  as  to  prevent 
females  from  constituting  lines  of  descent ;  line  is  to  be  considered  in  pre- 
ference to  degree,  sex,  or  age ;  and  therefore  G.  succeeds,  being  in  a  nearer 
collateral  line,  viz.,  that  of  the  elder  sister,  than  the  appellant,  who  though 
bom  first  is  in  the  line  of  the  younger  sister. 

A  deviation  from  the  ordinary  mode  in  which  a  primogenitura  descends  is 
not  to  be  construed  as  interfering  with  that  mode  of  descent  more  than  is 
necessary  to  give  effect  to  such  deviation ;  and  therefore  assuming  that  in 
the  event  contemplated  by  clause  3  females  are  to  take  collectively,  it  by  no 
means  follows  that  all  or  any  of  them  are  prevented  from  forming  lines  of 
descent.  The  clause  applies  only  to  the  case  therein  stated,  viz.,  when 
upon  the  opening  of  the  succession  there  is  no  "  primogenitus  mas,"  in  which 
case  the  estate  devolves  on  females  who  are  to  be  displaced  by  the  first  male 
born  from  any  of  them.  G.  being  a  primogenitus  mas  in  existence  at  the 
death  of  the  deceased,  clause  3  had  no  operation. 


Appeal  from  so  much  of  a  judgment  of  the  Second  Hall  of 
the  Court  of  Appeal  at  Malta  (Feb.  14,  1879)  as  reversed  a 
judgment  in  favour  of  the  Appellant  by  the  Court  of  First  Hall 
(Jan.  2,  1878). 

The  question  decided  in  this  appeal  was  as  to  the  right  of  suc- 
cession to  certain  estates  situate  in  Malta,  and  in  the  record  called 
the  '*  Bologna  Primogenitura,"  which  was  founded  by  instruments 
dated  1678,  1686,  and  1696,  but  more  especially  by  the  one  dated 
1686.  It  arose  on  the  death  of  the  last  possessor  Count  Nicolo 
Scebarras,  the  first-born  son  of  Angela  Perdicomati  Bologna  and 
the  Barone  Paolo  Scebarras,  who  died  on  the  5th  of  July,  1875, 
without  issue  male  or  female  but  leaving  collateral  relations,  and 
amongst  others  the  respondents  Luisa  and  Geraldo,  who  were  de- 
scended from  the  fourth  child  of  Angela,  Francesca  Apap  tlie 
fifth  child  of  the  said  Angela  and  her  issue,  the  issue  of  the  seventh 
child  of  the  said  Angela,  and  the  appellant,  the  son  of  her  youngest 


child. 
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J.  C.         The  genealogical  table  set  out  in  their  Lordships'  judgment 
1881-2     shews  the  relationship  between  the  parties,  and  in  the  judgment 
will  be  found  a  statement  of  the  facts  of  the  case  and  the 
material  passages  of  the  deeds  establishing  the  primogenitura. 


V. 

Stkickland. 


Charles,  Q.C.,  and  WohtenJiolme  {Maclcey  with  them),  for  the 
appellant,  contended  that  he  became  entitled  on  his  birth  in 
immediate  expectancy  to  the  Bologna  primogenitura,  and  that 
nothing  had  afterwards  occurred  to  defeat  that  title.  The  first 
limitation  in  the  deed  of  1686  was  to  M.  Antonio,  the  first-born 
son  of  Perdicomati,  and  then  the  property  was  to  be  bound  by  a 
perpetual  trust  "  pro  omnibus  primogenitis  maribus,"  &c.  A 
substitution  clause  follows,  giving  a  power  of  substitution  of  one 
son  for  another  in  every  holder,  and  then'  a  limitation  in  defectu, 
(S:c.,  ad  filios,  a  word  which  ought  to  be  filias.  Both  Courts  have 
so  treated  it.  The  limitation  provides  for  the  case  of  a  male 
from  a  female.  Thus  the  first  limitation  is  directed  to  sons,  the 
second  limitation  to  daughters,  but  to  be  divested  on  the  instant 
of  a  son's  birth.  The  "  et  sic  "  clause  is  a  part  of  the  preceding 
limitation  ;  while  the  "  maribus  et  feminis  "  in  the  next  clause 
refers  to  the  failure  of  the  two  preceding  limitations  [SiK  Egbert  P. 
Collier  : — -I  should  read  it  generally  of  general  failure.]  The 
limitation  to  Anna  Maria's  son,  to  her  exclusion,  shews  that  the 
Canon  intended  an  agnatial  primogenitura.  Otherwise  it  was  a 
primogenitura  completely  regular,  in  which  case  the  first  respon- 
dent would  be  entitled  and  not  the  second. 

With  regard  to  "  primogenitus  mas  "  that  expression  means  an 
heir  through  an  exclusively  male  line,  except  in  the  case  of  a 
grandson  by  a  daughter  of  the  last  holder,  and  certain  other  cases, 
Nicola  the  younger  was  not  a  primogenitus  mas,  but  came  in 
under  the  latter  limitations  in  defectu,"  &c.,  and  under  the 
"quousque"  clause.  The  appellant  is  entitled  by  priority  of 
birth,  there  being  as  between  daughters  no  preference  in  line ;  he 
had  on  his  birth  in  1834  an  immediate  expectancy  now  become 
a  certainty.  It  was  only  liable  to  be  defeated  if  Nicola  the 
}ounger  had  had  a  primogenitus  mas.  The  first  limitation  in 
the  deed  contemplates  either  a  purely  male  agnatic  descent,  sons 
of  sons,  or  else  a  primogenitus  mas  born  of  the  last  possessor. 


VOL.  VJI.] 


AND  PRIVY  COUNCIL, 


159 


The  quousque  clause  applies  wherever  you  have  to  resort  to  a  female  J.  C. 
whether  alive  or  dead,  and  whether  she  takes  or  not.  Three  1881-2 
cases  are  covered  by  the  deed:  (a)  where  daughters  survive  the  apap 
last  holder,  they  take  collectively  till  a  son  is  born  to  one  of  grrRjcKLA? 

them ;  (h)  where  daughters  survive  the  last  holder,  themselves   

having  sons,  the  eldest  son  takes  though  born  of  the  younger 
daughter  ;  (c)  where  there  are  sisters  of  the  last  holder,  the  same 
rule  applies  mutatis  mutandis.  In  such  cases  line  is  not  con- 
sidered, only  priority  of  birth.  The  second  limitation  in  the  deed 
applies  to  collaterals  as  well  as  lineals. 

Nicola  senior  was  the  last  primogenitus  mas.  On  the  death 
of  Nicola  junior,  who  derived  stock  from  the  five  daughters  col- 
lectively, without  issue,  it  is  as  though  he  never  existed.  The 
defectus  mentioned  in  the  grant  had  happened,  and  the  first 
limitation  was  exhausted.  Then  the  respondent  not  being  a 
primogenitus  mas  under  the  first  limitation,  must  like  all  others 
who  claim  under  the  five  ladies,  take  as  Nicola  the  younger  did, 
under  the  second  limitation.  But  the  appellant  comes  in  before 
him. 

With  regard  to  the  ultimate  limitation,  supposing  it  to  have 
come  into  play,  the  appellant  would  be  the  right  person  to  take, 
as  the  nearest  in  degree. 

Matthews,  Q.C.  {Benjamin,  Q.C.,  and  Seward  Brice  with  him), 
for  the  respondent,  contended  that  the  first  object  of  the  deed 
was  to  found  a  primogenitura,  wholly  opposed  to  principles  of 
descent  by  civil  law  under  which  succession  goes  by  degree.  The 
first  limitation  of  the  deed  is  a  departure  from  strict  primogeni- 
tura. It  introduces  a  qualification.  The  holder  must  be  a 
primogenitus  mas,  and  then  is  the  son  of  a  daughter  a  primoge- 
nitus mas  ?  He  is  in  the  line,  and  there  are  no  words  to  shew 
that  the  mas  must  be  the  son  of  a  son.  On  the  contrary,  see 
5th  paragraph,  "  et  casu  quo  .  .  .  maribus  et  feminis."  The 
nearest  stock  when  the  succession  opened  was  xingela.  No 
authority  has  been  cited  for  the  agnatic  character  of  the  first 
limitation.  The  authority  against  it  is  overwhelming.  All  nine 
decisions  of  the  Kota  Komana  given  in  the  record  are  against  it. 
The  quousque  clause  and  the  ultimate  limitation  properly  con- 
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J.  C.  strued  are  confirmatory  of  the  ordinary  law,  succession  being  per 
1881-2  directam  lineam,  and  not  per  lineam  masculinam.  And  by  the 
Apap  general  law,  if  a  female  took  at  all  she  would  not  have  her  estate 
divested  by  a  son,  while  by  the  deed  such  defeasance  takes  place. 
He  referred  to  Torre  De  primogenituris  et  majoratibus  ItaliEc/' 
vol.  i.  c.  25,  pp.  156,  7,  and  to  a  decision  vol.  iii.  p.  201,  shewing 
that  under  a  general  limitation  in  favour  of  masculi  descendentes 
of  the  kind  in  this  deed,  succession  is  not  agnatic.  De  Luca 
(John  Baptist,  a  Cardinal),  De  Fidei  Commiss.,  vol.  x.,  p.  47, 
shews  that  a  general  limitation  in  favour  of  primogeniti  mares  or 
masculi  descendentes  is  a  limitation  in  favour  of  masculi  e  feminis 
as  well  as  masculi  e  masculis.  Consequently,  females  must  have 
capacity  to  form  lines  of  descent,  and  they  will  take  in  ordinary 
primogenial  succession.  Luisa,  no  doubt,  would  have  taken 
quousque  if  the  succession  had  opened  before  Greraldo  was  born. 
The  quousque  clause  applies  in  the  first  instance,  and  in  its  terms, 
to  the  daughters  of  M.  Antonio  ;  yet  the  masculine  word  is  used 
to  include  children  which  must  on  the  hypothesis  dealt  with  be 
female.  It  was  intended  to  deal  with  the  case  where  the  last 
possessor  had  only  female  issue,  and  cannot  be  extended  to  the 
case  where  he  has  male  issue,  without  involving  absurdity.  The 
son  is  preferred  to  his  mother  if  living  at  the  date  of  the  suces- 
sion  opening;  otherwise  he  does  not  dispossess  her.  De  Luca, 
De  Fidei  Commiss.,  vol.  x.  p.  23;  Discourse  No.  11,  p.  53; 
Discourse,  No.  26. 

As  to  the  ultimate  limitation,  it  really  is  out  of  the  case.  The 
line  of  M.  Antonio  is  not  exhausted. 

Charles,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Robert  P.  Collier  : — 

The  suit  giving  rise  to  this  appeal  was  brought  by  Mrs.  Strick- 
land, widow  of  Captain  Strickland,  on  her  own  behalf,  and  as 
tutrix  and  curatrix  of  her  son  Geraldo,  in  order  to  have  it  declared 
that  she,  or  her  son,  is  entitled  to  certain  lands  in  Malta,  settled 
in  primogeniture  by  Canon  Bologna,  together  with  other  lands 
since  annexed  thereto,  and  to  recover  possession  of  them  from  the 
defendant,  the  Marchese  Felicissimo  Apap.    The  Court  of  the 


1882 
Jan.  21. 


VOL.  VII.] 


AND  PEIVY  COUNCIL. 


161 


V. 

STRICKLA^^). 


First  Hall  in  Malta  gave  judgment  for  the  defendant.  On  appeal  J.  0. 
the  Court  of  the  Second  Hall  reversed  this  judgment  so  far  as  it  1882 
was  against  Geraldo,  and  gave  judgment  in  his  favour.  Mrs.  ^p^p 
Strickland  has  not  appealed,  and  the  contest  is  now  between 
Geraldo  and  the  Marchese  Apap. 

Canon  D.  Alessandro  Bologna,  by  a  deed  dated  the  23rd  of 
October,  1673,  gave  all  his  property  to  his  nephew  Pietro  Perdi- 
comati  Bologna,  reserving  the  right,  quoad  the  bona  stabilia,"  to 
establish  a  "  primogeniture,'*  and  charging  the  donee  to  do  this  if 
he  survived  the  donor. 

The  Canon,  having  survived  Pietro,  executed,  on  the  11th  of 
May,  1686,  the  deed  on  the  construction  of  which  this  cause 
depends.  After  reciting  the  previous  deed,'  and  the  death  of 
Pietro  without  establishing  the  primogenitura,  the  deed  proceeds 
thus  (the  clauses  are  numbered  for  convenience  of  reference)  : — 

1.  *'Hinc  est,  quod  hodie  presenti  die  pretitulato  prefatus 
Perillustris  et  Admodum  Kev.  D.  Don  Alexander  Bologna  J.  U.  D. 
Canonicus  Cathedralis  EcclesiaB  Melivetanaj,  Prothonotarius  Apo- 
stolicus,  cognitus  presens  coram  nobis  per  se  et  suos,  non  vi  sed 
sponte  declaravit,  et  declarat,  dictam  primogenituram  regulari 
debeat  modo  infrascripto,  scilicet  quod  bona  stabilia  omnia  et  sin- 
gula per  eundem  Dominum  D.  Alexandrum  dicto  quandam  D. 
Petro  donata  post  obitum  dicti  D.  Don  Alexandri  perveniant,  et 
pervenire  debeant,  ad  dictum  Dominum  Martinum  Antonium  Per- 
dicomati  Bologna  primogenitum  natum  et  procreatum  ex  dicto 
quondam  D.  Petro  et  D.  Eugenia  olim  jugalibus,  et  deinde  cen- 
seantur  bona  predicta  vinculata  et  fideicommisso  perpetuo  sup- 
posita  pro  omnibus  primogenitis  maribus  legittimis  et  naturalibus 
et  ex  legittimo  matrimonio  nascituris,  per  directam  lineam  ex 
dicto  Martino  Antonio  de  primogenito  in  primogenitum  in  in-* 
finitum,  cunctisque  futuris  temporibus,  et  sine  uHa  temporis 
perfinitione. 

2.  "  Cum  hoc,  quod  ipse  Dominus  Martinus  Antonius  possit  et 
libere  valeat  et  sui  possint  et  libere  valeant  in  infinitum,  eligere 
et  nominare  in  locum  primogeniti  alterum  ex  alijs  filijs  maribus 
legittimis  et  naturalibus. 

3.  "  Et  in  defectu  primogeniti  maris  ex  dicto  Domino  Martino 
Antonio,  dicta  bona  pervenire  debeant  ac  perveniant  et  pervenire 
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J.  C.  debeant  ad  filios  ejusdem  Domini  Martini  Antonj,  legittimos  et 
1882  naturales,  et  ex  legittimo  matrimonio  nascituros  quousque  in 
Apap  secundo  gradu  nepotum  dicti  Domini  Martini  Antonij  nasceretur 
5ICKLAND  i^asculus  ex  aliqua  de  filiabus  dicti  D.  Martini  Antonij  legittimis 

■   et  naturalibus  et  ex  legittimo  matrimonio,  cui  nepoti  nato  statim 

dicta  bona  devolvant  cum  onere  ut  supra  transeundi  de  primo- 
genito  nepote  dicti  Martini  Antonij  in  primogenitum  nepotem 
legittimum  et  de  legittimo  matrimonio  nasciturum. 

4.  "  Et  sic,  tam  cum  extiterint  mares  quam  cum  non  extiterint, 
ipse  D.  Donator  jussit  et  mandavit  observari  perpetuo,  et  cunctis 
futuris  temporibus  et  sine  ulla  perfinitione  temporis,  in  linea 
descendentium  ex  supradicto  Domino  Martino  Antonio. 

5.  "  Et  casu  quo  dictus  Dominus  Martinus  Antonius  decesserit 
sine  filijs  nepotibus  pronepotibus  alijsque  ex  eo  descendentibus 
legittimis  et  naturalibus  ac  ex  legittimo  matrimonio  natis  maribus 
et  feminis,  vel  cum  talibus  descendentibus  et  eisdem  morientibus 
sine  similibus  descendentibus  in  infinitum,  dicta  bona  ut  supra 
donata  devolvantur  ad  filium  primogenitum  marem  legittimum  et 
naturalem  de  legittimo  matrimonio  nasciturum  ex  dicta  Domina 
Anna  Maria,  sorore  dicti  Domini  Martini  Antonij,  si  tunc  extaret. 
Ita  ut  transeat  de  tali  primogenito  mare  in  primogenitum  marem 
in  omnibus  et  singulis  gradibus  descendentium  legittimorum  et 
naturalium  ex  legittimis  matrimonijs  ex  ipsa  Domina  Anna  Maria, 
et  si  talis  filius  non  extaret  ex  dicta  Domina  Anna  Maria,  per- 
veniant  et  pervenire  debeant  ad  ilium  seu  illos  ad  quorum  favorem 
dictus  Dominus  Don  Alexander  disposuerit,  et  si  non  disposuerit 
ad  proximiorem  in  gradu  consanguinitatis  ipsius  D.  Don  Alexandri 
primogenitum." 

]S[o  other  part  of  the  deed  was  much  relied  upon  by  the  counsel 
on  either  side,  and  in  their  Lordships'  opinion  the  clauses  above 
set  out  are  alone  material. 

The  Canon  executed  another  deed  in  1696,  confirming  the  deed 
of  1686,  and  containing  some  further  provisions,  but  neither  has 
this  been  relied  upon,  and  it  will  not  be  necessary  further  to  refer 
to  it. 

The  material  facts  to  which  the  questions  of  law  arising  have 
to  be  applied  are  the  following. 

It  is  convenient  here  to  insert  the  genealogical  table,  which  is 
to  be  found  in  the  record. 
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J.  C.         From  this  table  it  appears  that  Martino  Antonio  had  a  son, 

1882      Gaetano.    That  Gaetano  had  a  son,  who  is  called  in  the  proceed- 

ings  Nicola  the  elder,  and  a  daughter,  Matilda. 

That  Nicola  had  five  daughters,  and  Matilda  a  son:  that  of 
Strickland.  °         '  ' 

  Nicola's  daughters,  the  eldest  had  a  son  who  died  without  issue ; 

that  the  second,  third,  and  fourth  died  without  issue  ;  that  the  fifth, 
"Angela,"  had  nine  children,  of  whom  Count  Nicola  Sceberras 
(called  Nicola  the  younger)  was  the  eldest;  that  the  two  next 
(daughters)  died  without  issue ;  that  the  fourth  (Theresa)  had  a 
daughter,  Luisa,  who  became  Mrs.  Strickland,  and  is  the  mother  of 
Geraldo,  the  plaintiff,  who  was  born  in  1861 ;  the  fifth,  Francesca, 
had  a  son,  Nicolo  Apap,  who  must  have  been  born  after  1838 ; 
that  the  sixth,  Alessandro,  died  without  issue ;  that  the  seventh, 
Aloisia,  had  a  son,  the  Marchese  Testaferrata,  who  appears  to  have 
been  born  in  1838 ;  that  the  eighth  died  without  issue ;  and  lastly, 
that  Maria,  the  youngest,  was  the  mother  of  the  defendant,  who 
was  born  in  1834. 

Count  Nicolo  the  younger  succeeded  to  the  estate  on  his  birth, 
in  pursuance  of  clause  3,  the  effect  of  which  will  be  hereafter 
discussed ;  on  his  death  in  1875  without  issue  the  succession  now 
in  question  opened. 

The  plaintiff  claims  as  the  male  descendant  in  the  nearest 
collateral  line  to  Nicolo. 

The  defendant  claims  by  priority  of  birth  under  the  3rd  clause  ; 
he  further  denies  that  the  plaintiff,  who  must  recover  by  the 
strength  of  his  own  title,  is  a  primogenitus  mas  within  the 
meaning  of  the  deed. 

An  event  in  the  history  of  the  family  should  be  here  nar- 
rated. 

On  the  death  of  Count  Nicolo  the  elder  a.d.  1770,  a  dispute 
arose  relating  to  the  succession  between  Maria  Giovanna,  his 
eldest  daughter,  and  the  Barone  Testaferrata  Abela,  the  son  of 
his  sister. 

On  an  action  being  brought  by  Giovanna  against  the  Baroness 
Matilde  Testaferrata,  who  defended  in  her  own  behalf  and  in  that 
of  her  son,  the  parties  agreed  by  a  "  compromissum  "  to  submit 
their  respective  claims  to  the  "  Sacra  Kota  Eomana,"  and  to  be 
bound  by  an  unanimous  judgment  upheld  on  a  re-hearing. 
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The  cause  was  heard  twice  before  Judge  Origo,  and  he  on  each  J.  0. 
occasion  decided  in  favour  of  Giovanna.  1882 

A  third  decision  in  her  favour  was  given  by  Cardinal  Herzan.  apap 

This  decision  was  reversed  by  a  fourth,  given  by  the  same  Judge,  qtrickla 

Whereupon — probably  to  avoid  the  effect  of  res  judicata — her  four   

sisters  joined  Giovanna.    In  the  result  two  further  successive 
decisions  were  given  by  Herzan  in  favour  of  Testaferrata. 

These  three  decisions  were  again  reversed  by  Judge  Kiminaldo, 
and  the  first  three  decisions  were  rehabilitated,  with  this  differ- 
ence, that  all  five  daughters  were  declared  entitled  to  the  succes- 
sion. The  decision  of  Eiminaldo  was  twice  reheard  and  twice 
reaffirmed.  The  litigation,  which  had  extended  over  twelve  years, 
was  then  stopped  by  the  order  of  the  Grand  Master,  and  the  five 
daughters  of  Nicolo  seem  to  have  held  possession  of  the  estate, 
until  Mcolo  the  younger  was  born  to  Angela,  the  youngest, 
whereupon  Nicolo  succeeded  to  the  possession. 

These  decisions  cannot,  of  course,  be  relied  upon  by  either  party 
as  constituting  res  judicata,  neither  the  parties  to  the  then  suit 
nor  the  point  decided  being  the  same  as  in  this.  Yet  reference 
may  be  advantageously  made  to  some  of  the  principles  of  law  laid 
down  by  a  tribunal  of  much  learning  and  authority.  The  ratio 
decidendi  of  the  judgment  given  in  favour  of  the  daughters  of 
Nicolo  the  elder  is  that  in  this  settlement  superiority  of  line  is 
preferred  to  all  other  considerations. 

It  now  becomes  necessary  to  examine  the  provisions  of  the  deed 
of  1686,  and  it  will  be  convenient  in  the  first  instance  to  ascertain 
the  meaning  of  clause  1  if  it  had  stood  alone  unaffected  by  any 
subsequent  clauses. 

It  has  been  contended  by  the  appellant  either  that  the  clause 
establishes  a  primogenitura  completely  regular,  in  which  case  Mrs. 
Strickland  would  take  in  preference  to  her  son,  or  that  it  esta- 
blishes an  agnatial  primogenitura,  in  which  case  of  course  she 
could  not  take  nor  could  her  son  inasmuch  as  he  claims  throuirh 
a  female. 

The  preference  of  Geraldo  to  his  mother  is  thus  dealt  with  by 
the  Second  Hall : — 

"  Considering  that  in  consequence  of  the  enactment  contained 
in  the  said  code  Kohan  whereby  the  male  sex  is  to  be  preferred  to 
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J.  C.  the  female  sex  in  default  of  a  contrary  rule,  and  in  consequence 
1882  of  the  dispositions  of  the  said  canon  who  called  males  when  they 
existed  from  first  born  to  first  born  in  perpetuity,  it  is  evident 
that  the  said  Luisa  had  no  vested  right  in  the  said  '  primogeni- 
tura '  in  competition  with  the  other  plaintiff  her  son  whatever  her 
rights  might  have  been  if  no  males  had  existed." 

It  is  to  be  observed  that  the  Court  do  not  decide  nor  is  it  neces- 
sary to  decide  whether  if  on  the  opening  of  the  succession  Mrs. 
Strickland  had  not  had  a  son  and  the  primogenitura  had  vested 
in  her  it  would  have  been  divested  by  the  subsequent  birth  of 
Greraldo. 

A  primogenitura  with  an  expressed  preference  for  males  seems 
to  be  a  well-known  form  of  settlement,  and  this  preference  is  not 
regarded  as  such  a  deviation  from  regularity  as  to  make  the 
primogenitura  irregular. 

The  present  primogenitura  is  accordingly  treated  by  the  Eota 
Eomana  in  six  decisions  and  by  the  Court  of  Appeal  in  Malta  as 
a  regular  primogenitura,  with  a  qualification  as  it  is  termed  in 
favour  of  males. 

The  effect  of  such  a  primogenitura  is  thus  described  by  Origo  in 
a  judgment  which  was  subsequently  affirmed : — 

"  Masculorum  vocatio  nil  aliud  operatur  quam  eorum  praalatione 
supra  foeminas  distributive  in  qualibet  linea. 

"  Minus  enim  quam  fieri  potest  recedendum  est  a  juris  ordine 
in  primogenituris  prsescripto. 

"  Jus  namque  nullo  modo  patitur  ut  ob  datam  masculis  pree- 
lationem  tota  invertatur  primogenialis  successio." 

The  effect  of  such  a  primogenitura  is  further  illustrated  by  this 
passage  from  Torre,  part  1,  c.  25,  s.  24,  No.  268 : — 

"Nec  repugnat  quod  mater  sit  exclusa,  et  non  filius  ex  ea 
descendens,  quia,  quando  non  una  est  causa  exclusionis  in  matre 
et  filiis,  non  est  inconveniens  ut  unus  admittatur,  excludatur 
altera,  ut  quando  causa  exclusionis  consistit  in  qualitate  sexus,  quo 
casu  excluditur  mater  quia  non  est  masculus,  non  vero  excluditur 
filius  quia  habet  banc  prerogativam.  Contrarium  procedet  in 
fideicommisso  agnatitio,  in"  quo,  si  excluditur  mater  quia  non  est 
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agnata,  ita  excliiditur  ejus  filius  quia  non  est  eonjunctus  per  j.  0. 
virilem  sexum."  1882 


In  the  10th  volume  of  the  works  of  Cardinal  de  Luca,  de  ^^J^ 
Fideicommissis  (Discursus  II.),  it  is  stated  to  have  been  held  Stkickland. 
that  in  such  a  primogenitura  the  birth  of  a  son  operates  to  exclude 
the  mother  even  if  the  estate  had  been  actually  vested  in  her. 
Their  Lordships  understand  the  Cardinal  somewhat  to  question 
this  decision,  but  he  expresses  no  doubt  that  if  the  son  be  born 
upon  the  opening  of  the  succession  he  will  take  in  preference  to 
his  mother.  But  that  this  preference  of  males  does  not  make  the 
primogenitura  "  agnatial "  appears  from  the  passage  which  has 
been  quoted  from  Torre,  to  which  the  following  passage  from 
Torre  may  be  added  (Book  1,  c.  5,  s.  98) : — 

Inter  descendentes  vero  ex  linea  qualitatis,  prout  dictum  fuit, 
attenditur  regula  de  qua  in  primogenitura  propria  et  regulari,  ut 
prime  et  principaliter  habeatur  respectus  in  successione  ad  lineam, 
secundo  gradum,  tertio  sexum,  et  demum  astatem.  Et  propterea 
in  fideicommisso  et  Primogenitura  favore  agnationis  condito,  in  quo 
vere  admittuntur  Agnati  dumtaxat,  per  obitum  Pauli  prsetenden- 
tibus  succedere  Ignatio  et  Simeone,  de  persona  Ignatii  utpote  ex 
Teresa  foemina  procreata,  et  sic  qualitatem  agnationis  non  pos- 
sidente,  nulla  est  habenda  ratio,  quamvis  alias  secundum  lineam 
substantioe  admittendus  esset,  et  prsBterea  ea  exclusa  succedet 
Simeon.  Non  vero  si  ageretur  de  primogenitura  favore  mascu- 
lorum  condita ;  quia  tunc,  licet  ex  foemina  procreatus,  admittendus 
esset  tanquam  in  linea  proximior,  ut  alibi  dicemus." 

Such  is  also  the  view  of  Cardinal  de  Luca. 

In  the  case  of  the  Marquis  Testaferrata  v.  Desani,  before  a 
Maltese  tribunal  (printed  in  the  Appendix),  it  was  held  that  in 
such  a  primogenitura  wherein  there  was  even  an  express  direction 
that  the  property  should  devolve  in  the  masculine  line  and  that 
females  should  be  excluded,  nevertheless  the  male  descendant  of 
a  female  in  the  better  line  took  in  preference  to  a  male  descendant 
of  a  male  in  an  inferior  line  though  earlier  born.  It  is  further 
to  be  observed  that  not  one  of  the  decisions  of  the  Rota  Romana 
afiBrm  this  primogenitura  to  be  agnatial. 
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J.  C.         In  one  of  the  judgments  of  Eiminaldo  this  passage  occurs : 

"  Appellatione  filiorum  et  descendentium  masculorum  non- 
Apap      ambigitur  tarn  masculos  ex  masculis  quam  masculos  ex  foeminis 

V. 

Strickland,  venire." 

And  in  the  second  decision  of  Herzan,  which  the  defendant  con- 
siders most  favourable  to  himself  inasmuch  as  the  primogeniture 
was  there  held  to  be  in  some  respects  irregular,  it  is  said : 

"  Intelligi  namque  ea  necessario  debent  cum  in  eadem  primo- 
geniali  linea  in  eodem  columnello  masculi  existunt;  quo  certe 
casu  primogenitura  gradualis  manet,  neque  opus  est  ad  masculos 
alterius  linese  aut  columnelli  recurrere.  Quin  ubi  etiam  successio 
ad  collaterales  defertur,  id  non  per  saltus  fit,  sed  ordine  servato, 
ita  ut  prius  succedat  masculus  ex  secimdogenita,  quam  masculus 
ex  tertiogenita,  prius  jproximior,  quam  remotior  et  sic  de  reliquis 
prserogativis.  Hoc  enim  certum  est  in  primogenitura  etiam  irre- 
gulari,  in  qua  aliqua  primum  qualitas  requisita  sit  et  attendi 
debeat,  post  illam  cseteras  observari  ordinarias  regulas  succedendi." 

On  these  authorities,  to  which  many  others  might  be  added, 
their  Lordships  are  of  opinion  that  although  the  primogenitura  as 
created  by  sect.  1  was  so  far  qualified  in  favour  of  males  as  in  the 
events  which  happened  to  devolve  on  Geraldo  in  preference  to  his 
mother  it  was  not  an  agnatial  primogenitura  so  as  to  prevent 
females  from  constituting  lines  of  descent ;  that  it  was  no  part  of 
Canon  Bolognas  intention  to  displace  the  well-known  rule  of 
regular  primogenitura,  that  '*line"  is  to  be  considered  in  pre- 
ference to  degree,  sex,  or  age  ;  and  therefore  when  the  succession 
opened  on  the  death  of  Nicolo  the  younger  Geraldo  was  entitled 
to  succeed  being  in  a  nearer  collateral  line,  viz.  that  of  the  elder 
sister,  than  the  Marchese  Apap,  who  though  born  first  was  in  the 
line  of  the  younger  sister. 

It  remains  to  be  considered  how  far  if  at  all  the  ejBfect  of 
clause  1  is  altered  or  modified  by  the  succeeding  clauses. 

Their  Lordships  concur  with  the  Court  of  Appeal  in  Malta  that 
clause  2  giving  a  power  to  any  successor  of  Antonio  to  prefer  a 
younger  to  an  elder  son  (a  power  which  has  never  been  exercised) 
has  no  bearing  on  the  construction  of  the  rest  of  the  deed. 


VOL.  VIL] 


AND  PEIVY  COUNCIL. 


169 


It  has  been  agreed  that  "  filios  "  in  the  3rd  clause  is  to  be  read  J.  C. 

as    fih'as,"  for  even  if  "  filios  "  be  printed  correctly  the  context  1882 

shews  that  it  must  be  construed  "  children,"  and  that  such  children  apap 

must  be  female.  Strickland. 

With  respect  to  this  clause  the  Court  of  Appeal  observe : — ■   

"In  the  aforesaid  regular  primogenitura  females  are  not  ex- 
cluded per  modum  regulse,  but  are  on  the  contrary  expressly 
called  in  suhsidium  in  default  of  males  and  in  the  hereinbefore 
mentioned  sense  and  only  until  a  male  would  be  begotten  according 
to  the  said  grant. 

The  grantor  in  calling  females  in  suhsidium  has  not  deviated 
from  the  rules  of  a  proper  and  regular  *  primogenitura/  but  he  has 
on  the  contrary  observed  the  said  rules." 

From  this  passage  their  Lordships  are  disposed  to  infer  that 
the  Appeal  Court  were  of  opinion  that,  according  to  that  clause, 
females  would  take  in  succession,  and  not  collectively,  and  further, 
that  the  exclusion  by  an  after-born  male  of  a  female  in  whom  the 
succession  had  become  vested  would  be  in  accordance  with  the 
ordinary  rules  of  law  applicable  to  such  a  primogenitura. 

For  the  purposes  of  discussion,  however,  they  will  assume  the 
appellants  to  be  right  in  their  contention  that  in  the  event  con- 
templated by  the  clause  the  daughters  will  take  collectively,  and 
further,  that  the  clause  departs  from  the  ordinary  rule  in  direct- 
ing that  a  son  shall  displace  an  estate  actually  vested  in  the 
possession  of  his  mother. 

The  main  arguments  of  the  appellant  based  upon  this  clause  are 
as  follows : — 

That,  as  the  estate  was  vested  in  all  the  daughters  collectively 
of  Nicolo  the  elder,  no  one  of  them  could  form  a  line  preferential 
to  the  line  of  all  or  any  of  the  others,  or  could  indeed  form  a  line 
of  descent  at  all ;  that  the  principle  of  line  having  been  thus 
destroyed  and  excluded  from  the  succession,  the  Marchese  Apap 
takes  by  priority  of  birth.  It  was  further  argued  that  clause  3 
takes  effect,  not  only  when  females  are  actually  in  possession  of 
the  primogenitura,  but  when  they  are  entitled  to  it  in  expectancy, 
that  during  the  life  of  Nicolo  the  younger,  his  sisters,  on  the 
death  of  their  brothers  without  issue,  were  entitled  to  the  estate 
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J.  C.  in  expectancy  (it  being  assumed  that  the  clause  applies  to 
1882  collaterals),  and  that  upon  the  birth  of  Apap,  the  estate  vested  in 
Apap  expectancy  in  him,  subject  only  to  be  defeated  by  the  birth  of 
RicKLAND  ^^^^^      Nicolo,  and  that  the  estate  thus  vested  in  expectancy 

  could  not  be  defeated  by  the  subsequent  birth  of  Geraldo.  And 

to  the  objection  that  clause  3  cannot  apply  to  this  present  case  at 
all,  because  there  has  been  no  moment  of  time  at  which  a  "  primo- 
genitus  mas "  could  not  be  found,  the  appellant  answers  that 
clause  4  applies  to  clause  3  and  to  it  only,  and  must  be  taken  to 
make  the  provisions  of  clause  3  operate  even  in  cases  when  there 
is  a  male  ready  to  take  the  succession  on  its  opening. 

Their  Lordships  are  unable  to  accede  to  these  arguments. 

By  a  well  known  rule  a  deviation  from  the  ordinary  mode  in 
w£ich  a  primogenitura  descends  is  not  to  be  construed  as  inter- 
fering with  that  mode  of  descent  more  than  is  necessary  to  give 
effect  to  such  deviation. 

Assuming  that  in  the  event  contemplated  by  the  section  females 
are  to  take  collectively,  it  by  no  means  follows  that  all  or  any  of 
them  are  prevented  from  forming  lines  of  descent. 

Their  Lordships  are  further  of  opinion  that  the  provisions  of 
clause  3  apply  only  to  the  case  therein  stated,  viz.,  when,  upon 
the  opening  of  the  succession,  there  is  no  primogenitus  mas," 
in  which  case  the  estate  devolves  on  females  who  are  to  be  dis- 
placed by  the  first  male  born  from  any  of  them.  They  conceive 
that  the  intention  of  clause  4  is  perfectly  clear.  Up  to  this  part 
of  the  deed  the  settlor  has  provided  for,  or  called,  Martino 
Antonio  and  his  descendants  in  a  certain  order,  providing  for  the 
event  of  the  existence  of  males,  and  also  for  the  event  of  their 
non-existence.  He  now  expresses  his  intention  that  the  provi- 
sions he  has  made  in  both  classes  of  events  shall  extend  to  all 
generations.  Clause  4  is  not  designed  to  extend  the  range  of 
clause  3  to  events  not  contemplated  by  the  introductory  words  of 
that  clause,  but  to  ensure  that  all  the  preceding  provisions  shall 
be  as  applicable  to  future  generations  as  to  Martino  Antonio  and 
his  children. 

If  Nicolo  had  died  without  issue,  leaving  sisters  only,  neither 
of  whom  had  a  son,  the  estate  would  (again  assuming  that  the 
clause  applied  to  collaterals)  have  devolved  upon  the  sisters,  to  be 
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divested  on  the  birth  of  the  first  male  to  either  of  them.  But  j.  o. 
this  event  has  not  happened.  On  the  death  of  Nicolo  there  was  i882 
no  defect  of  a  "  primogenitus  mas,"  inasmuch,  as  for  the  reasons 
before  given,  Geraldo  fulfilled  this  condition.  Their  Lordships 
are  therefore  of  opinion  that  in  the  events  which  have  happened 
clause  8  had  no  operation  after  Nicolo  the  younger  had  succeeded, 
and  that  Geraldo  was  entitled  to  the  estate  by  virtue  of  the 
ordinary  rules  of  law  applicable  to  the  primogenitura  established 
by  clause  1. 

In  this  view  it  becomes  unnecessary  to  deal  with  a  further 
argument  that  the  appellant  was  entitled  under  the  ultimate  re- 
mainder to  the  nearest  in  consanguinity  to  the  donor,  inasmuch 
as  the  previous  dispositions  have  not  failed. 

For  these  reasons  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  judgment  appealed  against  be  affirmed,  and  the 
appeal  be  dismissed,  with  costs. 

Solicitors  for  appellant :  Gregory,  BowcUffes,  Bawle,  &  John- 
stone, 

Solicitors  for  respondents  :  Ward,  Mills,  Withcm,  &  Lambert 
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[PEIVY  COUNCIL.] 
J.  C*     YEKNON  ALLEN  Plaintiff  ; 

1882  j^^j) 

Jan^^.    MEERA  PULLAY,  SHEIK  IBEAHIM  and 
Another  


Defendants. 


ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  THE  STEAITS 
SETTLEMENTS,  DIVISION  OF  PENANG, 

Straits  Settlement — Ordinance  8  of  1873,  sect.  12,  sub-sect.  2  and  sect.  26 — In- 
sufficient Cancellation — Additional  Stamp — Admissibility  in  Evidence. 

Sect.  26  of  Ordinance  8  of  1873,  applies  to  all  cases  where  a  document  has 
not  been  duly  stamped,  and  for  which  a  special  provision  in  the  ordinance 
has  not  been  previously  made,  as  in  the  case  of  bills  of  exchange  and  other 
documents. 

Where  an  agreement,  liable  to  stamp  duty  under  Schedule  A,  had  not 
been  cancelled  in  manner  provided  by  sect.  12,  sub-sect.  2  (the  date  of  can- 
cellation only,  and  not  the  initials  appearing  thereon)  : — 

Eeldj  that  it  could  be  and  was  rendered  admissible  in  evidence  by  means 
of  an  additional  stamp  under  sect.  26. 

Appeal  from  the  Supreme  Court  (Feb.  14, 1879),  reversiug  the 
decision  of  Mr.  Justice  Wood,  which  was  in  favour  of  the  Appel- 
lant. The  Supreme  Court  concurred  with  the  Court  below  upon 
all  points  except  the  admissibility  in  evidence  of  the  agreement, 
for  breach  of  which  the  suit  was  brought. 

The  circumstances  of  the  case  appear  in  the  judgment  of  their 
Lordships. 

Mayne,  for  the  appellant. 

A.  Charles,  Q.C.,  and  H.  B.  Hansel  Jones,  for  the  respondents. 


The  judgment  of  their  Lordships  was  delivered  by 
Sir  Kichaed  Couch  : — 

The  suit  which  is  the  subject  of  the  present  appeal  is  brought 
upon  an  agreement  made  between  the  plaintiff  and  the  defen- 

*  Present: — Loed  Blackbukn,  Lord  Watson,  Sir  Barnes  Peacock,  Sir 
BoBERT  P.  Collier,  Sir  Kichard  Couch,  and  Sir  Arthur  Hobhouse. 
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dants,  by  which  it  was  agreed  that  if  the  plaintiff  should  obtaia       J.  C. 
the  contract  for  supplying  the  Dutch  at  Acheen,  through  Messrs.  1882 
Katz  Brothers  of  Penang,  he  was  to  hand  over  the  contract  to  the  veknon 
defendants,  and  that  the  defendants  were  to  pay  to  the  plaintiff  Allen 
a  commission  on  all  payments  for  supplies  at  the  rate  of  2J  per  p^^^^^ 

cent. ;  and  should  the  defendants  or  any  one  of  them  get  the  contract,   

then  they  were  to  pay  to  the  plaintiff  2J  per  cent  commission  on 
all  payments  for  supplies ;  and  further  that  if  the  defendants  or 
any  one  of  the  parties  to  the  agreement  should  supply  anything 
for  the  Dutch  at  Acheen,  they  agreed  to  pay  to  the  plaintiff  a  com- 
mission of  2i  per  cent.  The  plaintiff's  case  was  that  the  defen- 
dants became  the  sub-contractors  for  the  supply  of  cattle  to 
Messrs.  Katz  for  the  Netherlands  India  Government  at  Acheen, 
and  he  claimed  payment  of  the  sum  of  $8,420  for  commission. 

The  defendants,  in  the  first  instance,  demurred  to  the  declara- 
tion, which  demurrer  was  overruled,  and  they  were  allowed  to 
plead ;  and  having  pleaded  pleas  which  went  to  the  merits  of  the 
case  and  denied  the  right  of  the  plaintiff  to  recover,  but  which 
are  not  material  to  be  considered  in  this  appeal,  the  case  came  on 
for  trial  before  one  of  the  judges  of  the  Supreme  Court  of  the 
Straits  Settlements,  Division  of  Penang.  At  the  trial  the  agree- 
ment was  tendered  in  evidence  ;  and  it  appeared  upon  the  face  of 
it  to  bear  a  stamp  of  50  cents,  with  a  cancellation  only  by  the 
figures  10/8/75." 

Now  the  Ordinance  8  of  1873,  in  force  in  the  Straits  Settlements, 
provides  by  sect.  12  that,  ^'  No  instrument  liable  to  stamp  duty 
under  schedule  A," — which  schedule  included  an  agreement  of 
this  description, — "  shall  be  deemed  duly  stamped  unless  the 
oflScial  stamp  be  of  not  less  than  the  proper  amount  of  duty  re- 
quired by  this  ordinance,  and  unless  such  stamp  shall  have  been 
cancelled  in  the  manner  required  by  this  ordinance;"  which 
manner  is  stated  in  the  2nd  sub-section  to  be  "  by  the  person 
who  shall  first  execute  the  instrument,  or  issue  or  deliver  it  out  of 
his  hands,  custody,  or  power,  writing  or  marking  in  ink  on  or 
across  the  same  his  name  or  initials,  or  the  name  or  initials  of  his 
firm  or  principal,  together  with  the  date  of  his  so  writing  or  mark- 
ing, so  that  every  stamp  shall  be  effectually  cancelled  and  ren- 
dered incapable  of  being  used  for  any  other  instrument."  The 
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J.  C.      omission  was  that,  although  the  date  of  the  cancellation  appeared 
1882      on  the  stamp,  the  initials  had  not  been  written. 
V^NON        The  learned  judge  adjourned  the  trial,  and  appears  to  have 
Allen     suggested  that  the  parties  might,  if  they  thought  fit,  take  some 
Meeea     steps  to  remedy  the  defect  under  sect.  26  of  the  ordinance  ;  and 
  '    accordingly,  on  the  next  day,  the  trial  being  resumed,  the  agree- 
ment was  produced  bearing  upon  the  face  of  it  a  stamp  of  five 
dollars  with  the  date  '^27/9/77,"  the  word  "  penalty,"  and  signed 
S.  Jones,"  he  being  the  collector. 

Here  it  will  be  convenient  to  refer  to  the  provisions  of  the 
ordinance  which  were  made  use  of  in  getting  this  additional 
stamp  affixed.  Sect.  25,  by  reason  of  which  the  document  was  in 
the  first  instance  refused  to  be  received  in  evidence,  provides, 
"  Except  as  otherwise  provided  by  this  ordinance,  no  instrument 
for  which  any  duty  shall  be  payable  under  this  ordinance  shall 
be  received  as  creating,  transferring,  or  extinguishing  any  right  or 
obligation,  or  as  evidence  in  any  civil  proceeding  in  any  Court  of 
justice  in  the  colony,  or  shall  be  acted  upon  in  any  such  Court  or 
by  any  public  officer,  or  shall  be  registered  in  any  public  office 
or  authenticated  by  any  public  officer,  unless  such  instrument 
shall  be  duly  stamped,"  with  a  proviso  that  it  may  be  admitted 
in  evidence  in  a  criminal  proceeding,  although  it  may  not  have 
the  stamp  required  by  the  ordinance.  Then  sect.  26  says,  "  If  any 
instrument  required  by  law  to  be  stamped  shall  have  been  signed 
or  executed  by  any  person  without  its  being  duly  stamped,  and 
special  provision  to  meet  such  case  is  not  made  in  this  ordinance, 
the  collector  of  stamps,  if  satisfied  that  there  was  no  intention  to 
evade  payment  of  the  proper  stamp  duty,  may  direct  such  instru- 
ment to  be  properly  stamped  as  follows  : — If  the  instrument  be 
produced  to  the  collector  within  one  week  from  the  time  of  its 
execution,  it  may  be  properly  stamped  on  payment  of  a  fine  of  five 
dollars,  or  double  the  amount  of  proper  stamp  duty  if  that  amount 
does  not  exceed  five  dollars.  If  produced  after  one  week  but 
within  three  months,  a  fine  of  twenty  dollars,  or  four  times  the 
amount  of  proper  stamp  duty  if  that  amount  does  not  exceed 
twenty  dollars.  If  produced  after  three  months,  a  fine  of  fifty 
dollars,  or  ten  times  the  amount  of  proper  stamp  duty  if  that 
amount  does  not  exceed  fifty  dollars."   It  was  under  the  last 
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clause  that  the  stamp  of  five  dollars  in  this  case  was  affixed.  Upon       J.  C. 
the  agreement  being  so  produced  before  the  learned  Judge  he  1882 
held  that  it  was  admissible  in  evidence;  and  finding  against  the  vebnon 
defendants  upon  the  questions  raised  by  the  pleas,  he  gave  judg-  ^^len 
ment  for  the  plaintiff.    From  that  judgment  there  was  an  appeal  ^^^^ 

to  the  Supreme  Court  under  a  provision  in  the  ordinances  which   

gives  an  appeal  on  a  matter  of  law ;  and  the  majority  of  the 
learned  judges  of  that  Court,  there  being  two  besides  the  judge 
who  originally  tried  the  case,  held  that  the  agreement  was  still 
not  admissible  in  evidence  and  reversed  the  judgment  for  the 
plaintiff,  and  directed  a  judgment  to  be  entered  for  the  defen- 
dants.   From  that  judgment  the  present  appeal  is  brought. 

The  sole  question  is,  whether  this  was  not  a  case  to  which 
sect.  26  of  the  ordinance  applied,  and  whether  the  agreement  was 
not,  by  reason  of  the  stamp  having  been  affixed  by  the  collector 
under  that  section,  properly  admitted  in  evidence.  That  section 
is,  in  its  terms,  apparently  intended  to  apply  to  all  cases  where 
the  document  has  not  been  duly  stamped,  and  for  which  a  special 
provision  has  not  been  previously  made,  there  being  special  pro- 
visions in  the  ordinance  for  bills  of  exchange  and  other  docu- 
ments; and  the  words  without  being  duly  stamped"  would 
include  not  only  cases  where  there  was  no  stamp  at  all,  or  where 
the  stamp  was  an  insufficient  one,  but  where,  by  inadvertence  or 
accident,  the  stamp  had  not  been  properly  cancelled.  There 
might  be  many  cases  in  whicb,  from  some  mistake,  there  would 
not  be  a  cancellation  strictly  within  the  terms  of  the  section,  and 
where  it  would  be  more  reasonable  to  give  the  parties  an  oppor- 
tunity of  remedying  the  defect  in  the  stamp  than  even  in  cases 
where  something  had  been  done  deliberately.  Then,  the  words 
"  not  being  duly  stamped  "  being  intended  apparently  to  include 
all  those  cases,  the  section  goes  on  to  say  that  the  collector,  if 
satisfied  that  there  was  no  intention  to  evade  payment  of  the 
proper  stamp  duty,' may  direct  such  instrument  to  be  properly 
stamped.  If  the  w^ord  "  properly  "  is  to  be  read,  as  it  may  fairly 
be,  as  meaning,  not  a  stamp  of  the  proper  amount  but  properly 
stamped  in  all  respects,  not  only  of  the  proper  amount  but  pro- 
perly cancelled,  and  stamped  in  such  a  way  as  to  make  it  admis- 
sible in  evidence,  then  what  may  be  reasonably  considered  to  be 
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J.O.       the  intention  of  the  ordinance,  namely,  that  provision  should  be 
1882       made  for  rendering  documents  which,  through  some  cause  or 
Veenon     other,  had  not  been  properly  stamped,  admissible  in  evidence 
^^^^^     would  be  carried  out.  On  the  other  hand,  if  the  word    properly  " 
:^LLAY  h.8iYe  a  limited  meaning,  and  is  not  to  be  read  as  being  duly 

  stamped,  the  effect  would  be  this :  that  an  opportunity  is  given 

to  parties  to  go  to  the  collector  and  to  pay  the  penalty,  get  the 
document  stamped,  and  then,  when  they  have  got  it  stamped,  if 
the  defect  was  want  of  cancellation,  it  still  could  not  be  used  in 
evidence ;  but  if  the  defect  was  the  want  of  a  stamp,  it  might 
perhaps  be  used.  The  object  of  this  clause  in  the  ordinance, 
coming  as  it  does  immediately  after  the  25th  section,  appears  to 
their  Lordships  to  be  to  provide  for  cases  which  it  would  be  most 
reasonable  to  provide  for,  namely,  that  persons  should  not  lose  the 
power  of  suing  upon  an  agreement  or  a  document  because  there 
had  been  some  omission  with  reference  to  the  stamping  of  it ;  that 
if  the  penalty  was  paid,  they  could  then  make  use  of  the  document 
to  enforce  their  rights.  This  would  further  appear  to  have  been 
the  intention  from  what  is  done  by  sect.  30,  because  the  legisla- 
ture appears  to  have  provided  in  cases  of  this  kind  two  modes  of 
remedying  the  defect.  The  parties  may  go  to  the  collector,  and 
on  paying  the  penalty  they  may  get  a  document  stamped  in  such 
a  way  that  it  can  be  made  use  of;  but  if  they  omit  to  do  that,  if 
the  defect  is  not  discovered,  as  it  may  sometimes  not  be,  until  the 
document  is  actually  produced  in  Court,  then  it  is  provided  that 
the  Court  may  receive  in  evidence  an  instrument  not  bearing  the 
stamp  prescribed  by  the  schedule,  on  payment  of  the  proper 
amount  of  stamp  duty  to  be  determined  by  the  Court.  The 
Court  may  do  what  the  collector  might  do,  and  it  is  observable 
here  that  the  Court  is  empowered  to  receive  the  document  in 
evidence  upon  payment  of  the  amount  of  stamp  duty,  but  it  is  not 
necessary  before  it  is  received  in  evidence  that  the  stamp  should 
be  cancelled.  There  is  a  direction  afterwards  that  the  officer  of  the 
Court  shall  cancel  it ;  but  it  is  not  a  condition  precedent  to  its 
being  received  in  evidence.  It  would  be  properly  received,  and  the 
omission  afterwards  to  cancel  it  would  not  make  it  less  receivable  : 
it  would  have  already  been  received.  In  the  case  of  its  being- 
produced  in  Court  and  the  penalty  being  paid  it  is  to  be  received 
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in  evidence  without  the  formal  cancellation  which  it  is  said  ought      J.  O. 
to  have  been  made  under  sect.  26,  and  which  could  not  be  made.  1882 
Why  should  there  be  any  difference  between  the  remedy  given  to  Vernon 
the  party  in  the  one  case  and  in  the  other  ?    The  whole  scope  of 
the  provision  appears  to  be  this  :  that  under  sect.  25,  the  docu-  Meeba 

ment  being  declared  not  to  be  receivable  in  evidence  unless  it  is   

duly  stamped,  the  legislature  says.  Now  that  being  the  state  of 
things,  a  remedy  shall  be  provided ;  and  if  the  party  pays  the 
penalty  which  is  prescribed  and  the  stamp  is  affixed,  then  the 
document  may  be  made  use  of.  The  construction  which  was  put 
upon  the  ordinance  by  the  learned  judges  of  the  lower  Court,  in- 
stead of  being  a  reasonable  and  natural  construction  of  its  provi- 
sions, is  in  reality  a  forced  one ;  and  some  of  their  observations 
appear  almost  to  shew  that  they  felt  that  to  some  extent  it  was  a 
forced  construction. 

Their  Lordships  therefore  are  of  opinion  that  the  document  was 
properly  received  in  evidence  by  the  learned  judge,  and  they  will 
humbly  advise  Her  Majesty  that  the  judgment  of  the  Court  on 
the  appeal  be  reversed,  and  that  the  judgment  of  the  first  judge 
do  stand.  The  respondents  will  pay  the  costs  of  the  appeal,  and 
the  appellant  will  receive  back  his  deposit. 

Solicitors  for  appellant :  Talbot  &  Tasker. 
Solicitors  for  respondents :  Walher,  Martineau  dc  Co, 
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J.  0  *  THE  WESTERN  COUNTIES  EAILWAY 
1882  COMPANY  

/an.  17, 18, 20;  and 

^^if^     THE    WINDSOR     AND  ANNAPOLIS 
RAILWAY  COMPANY  

ON  APPEAL  FKOM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

British  North  America  Act,  1867,  s.  108 — Power  of  Canadian  Legislature — 
Construction  of  Dominion  Act,  37  Vict,  c,  16. 

Under  the  British  North  America  Act,  1867,  s.  108,  read  in  connection 
with  the  3rd  schedule  thereto,  all  railwaj^s  belonging  to  the  province  of 
Nova  Scotia,  including  the  railway  in  suit,  passed  to  and  became  vested  on 
the  1st  of  July,  1867,  in  the  Dominion  of  Canada  ;  but  not  for  any  larger 
interest  therein  than  at  that  date  belonged  to  the  province. 

The  railway  in  suit  being  at  the  date  of  the^statutory  transfer  subject  to 
an  obligation  on  the  part  of  the  provincial  Government,  confirmed  by  pro- 
vincial Act,  30  Vict.  c.  36,  to  enter  into  a  traffic  arrangement  with  the  respon- 
dent company,  the  Dominion  Government,  in  pursuance  of  that  obligation 
entered  into  a  further  agreement  relating  thereto  of  the  22nd  of  September, 
1871. 

Queer e,  whether  it  was  ultrk  vires  the  Dominion  Parliament  by  an  enact- 
ment to  that  effect  to  extinguish  the  rights  of  the  respondent  company  under 
the  said  agreement. 

But  held^  that  Dominion  Act  37  Vict.  c.  16,  did  not,  upon  its  true  con- 
struction, purport  so  to  do.  And  although  it  authorized  a  transfer  of  the 
railway  to  the  appellant,  it  did  not  enact  such  transfer  in  derogation  of  the 
respondent's  rights  under  the  agreement  of  the  22nd  of  September,  1871,  or 
otherwise. 

Appeal  from  a  decree  of  the  Supreme  Court  (April  5,  1881), 
affirming  a  judgment  of  the  Judge  in  Equity  of  that  Court 
(March  1,  1880). 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  object  of  the  suit  was  to  obtain  a  declaration  of  the  respon- 
dent's title  to  a  railway  in  Nova  Scotia,  called  the  "Windsor 

*  Present : — Lord  Blackburn,  Lord  Watson,  Sie  Barnes  Peacock,  Sir 
Robert  P.  Collier,  and  Sir  Arthur  Hobhouse. 


Defendant ; 


Plaintiff. 
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Branch,"  and  to  recover  possession  of  the  same,  and  for  an  injunc-      J-  0. 
tion  to  restrain  the  appellants  from  keeping  possession  thereof,  3882 
and  running  trains  thereon,  and  for  an  account  of  their  receipts  Western 
from  freight  and  passengers  thereon  since  it  came  into  their  KailwayCo 

PO^^S^SSion.  WlXDSOBAND 

The  main  contention  of  the  appellants  was  that  the  effect  of  the  ^Annapolis 
Canadian  Act  (37  Vict.  c.  16)  had  been  to  deprive  the  respondents  - — 
of  their  rights  in  respect  of  the  Windsor  Branch.  The  Kespon- 
dents  denied  that  such  was  the  effect  of  the  statute.  The 
Courts  below  gave  effect  to  this  contention.  The  Equity  Judge 
(Kitchie,  J.)  held  that  the  true  interpretation  of  the  Act  was 
that  it  only  vested  the  Windsor  Branch  in  the  appellants  so  far 
as  the  Government  were  entitled  to  deal  with  it,  and  subject 
to  the  respondent's  rights.  The  Supreme  Court  (Young,  C.J., 
Eitchie,  Desbarres,  and  Smith,  JJ.,  James,  J.,  dissenting),  without 
dissenting  from  the  construction  put  upon  the  Act  by  the  Equity 
Judge,  held  that  it  was  unnecessary  to  consider  it,  on  the  ground 
that  if  the  Act  upon  its  true  construction  did  deprive  the  respon- 
dents of  their  rights  derived  under  their  Act  of  incorporation  and 
the  agreement  of  1871,  it  was  a  statute  dealing  with  property  and 
civil  rights  within  the  province  of  Nova  Scotia,  one  of  the  sub- 
jects specially  reserved  by  the  British  North  America  Act,  1867, 
to  the  provincial  legislature,  and  was  therefore  ultra  vires  and 
void.  Mr.  Justice  Jaraes,  on  the  other  hand,  held  that  (1)  the 
Act  of  1867  vested  the  Windsor  Branch  in  the  Dominion  Govern- 
ment free  from  any  engagements  contracted  with  respect  to  it  by 
the  provincial  Government ;  (2),  that  the  Dominion  Legislature 
was  entitled  to  pass  any  Act  relating  to  it,  and  that  upon  the  true 
interpretation  of  37  Vict.  c.  16,  it  vested  the  Windsor  Branch 
absolutely  in  the  appellants  and  deprived  the  plaintiffs  of  all 
right  to  it. 

Benjamin^  Q.C.,  and  Gathorne  Hardy,  for  the  appellant  company, 
contended  that  the  judgment  of  the  majority  was  wrong,  and  that 
the  respondents  had  no  title  to  the  railway  in  suit.  By  the  Britisli 
North  America  Act,  1867,  sect.  108,  the  railway  in  suit  was  made 
part  of  the  public  property  of  Canada  absolutely.  The  Dominion 
Government  thereupon  had  full  control  over  it  and  the  Dominion 
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Railway  Co. 


J.  0.  Parliament  absolute  legislative  jurisdiction  in  respect  to  it.  By 

1882  virtue  of  the  Act  of  1867  the  Dominion  Parliament  succeeded  to 

Western  f^^^  legislative  authority  previously  possessed  in  regard  to  this 

rSwat^Co  ^^^Iw^y           provincial  parliament  of  Nova  Scotia.    The  agree- 

V.  ment,  however,  of  the  22nd  of  September,  1871,  purported  to  be 
Windsor  and  .  •     •  i  *   .  orv  -tt-  o/>  i       i  •  i 

Annapolis  made  m  pursuance  01  the  provincial  Act  30  Vict.  c.  So,  by  which 

the  railway  continued  to  be  governed  after  the  statutory  transfer. 
It  was  however  ultra  vires  the  powers  conferred  by  that  Act,  which 
did  not  authorize  the  executive  to  enter  into  an  agreement  giving 
the  respondents  the  exclusive  use  of  the  Windsor  Branch  and  the 
right  to  collect  all  the  tolls  thereon.  That  Act  was  passed  in  the 
interval  between  the  29th  of  March,  1867,  w^hen  the  British 
North  America  Act  was  passed,  and  the  1st  of  July,  the  date  on 
which  it  came  into  force.  So  also  the  agreement  of  the  22nd  of 
June,  1875,  was  ultra  vires  the  executive,  so  far  as  it  purported 
to  revive  or  confirm  the  agreement  of  1871,  and  was  contrary  to 
the  Dominion  Act  37  Vict.  c.  16.  The  effect  of  that  Act,  and  the 
action  of  the  Government  thereon,  and  the  delivery  by  the 
Government  and  the  acceptance  by  the  appellants  of  the  posses- 
sion of  the  railway  in  suit  was  to  vest  in  the  appellants  the  exclu- 
sive right  to  the  possession  of  the  said  railway  as  their  absolute 
property,  notwithstanding  the  agreements  of  1871  and  1875.  It 
purported  to  extinguish  the  rights  of  the  respondents  in  the  rail- 
way, and  was  operative  for  that  purpose,  being  intra  vires  the 
Dominion  Parliament. 

Horace  Bavey,  Q.C.,  and  Bom]pas,  Q.C.  {Beaumont  with  them), 
for  the  respondent  company,  contended  that  their  title  to  the 
railway  in  suit  had  not  been  affected  by  what  had  passed.  The 
agreement  of  1871  was  intra  vires  the  executive  and  carried  out 
the  provisions  of  their  Act  of  incorporation,  30  Vict.  c.  36.  Under 
that  agreement  and  its  subsequent  confirmation  in  1875  the  re- 
spondents were  entitled  as  claimed. 

W^ith  regard  to  the  Dominion  Act,  37  Vict.  c.  16,  relied  upon 
by  the  other  side,  it  did  not  upon  its  true  construction  purport  to 
extinguish  the  rights  of  the  respondents.  It  did  not  confer  any 
rights  on  the  appellants,  and  did  not  enact  any  transfer  in  dero- 
gation of  the  respondent's  rights.    It  merely  authorized  a  transfer 
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whicli  had  not  been  carried  into  effect.    It  could  not  be  construed      J.  C. 


appeared  from  express  words  or  necessary  implication.    Reference  western 


was  made  to  Ward  v.  Scott  (I) ;  Barringtons  Case  (2) ;  Prior  of 


V.  Brand  (6)  ;  Managers  of  the  Metropolitan  Asylum  District  v 


Further,  the  Canadian  Acts,  which  are  in  the  nature  of  private 
Acts,  are  not  to  affect  railways  unless  specially  mentioned :  see 
31  Vict.  c.  1,  s.  7,  sub-ss.  33,  34. 

Then  as  regards  the  competence  of  the  Dominion  Parliament 
to  pass  37  Vict.  c.  16,  reference  was  made  to  British  North 
America  Act,  1867,  s.  92,  sub-s.  10,  which  reserves  to  the  provin- 
cial Legislature  the  local  jurisdiction.  But,  assuming  that  the 
Dominion  Legislature  has  absolute  power  to  legislate  over  public 
property  (that  is  the  interest  of  the  Government  or  the  public  in 
the  res)y  there  was  no  power  to  extinguish  private  rights  therein, 
such  for  instance  as  the  rights  of  the  respondents  under  their 
Act  of  incorporation  and  the  agreement  of  1871 :  see  also  sub-s.  11. 
The  Dominion  Parliament  cannot  repeal  the  provincial  Act, 
30  Vict.  c.  36,  and  thereby  affect  the  terms  of  the  respondents' 
incorporation.  In  s.  94  the  Imperial  Parliament  contemplates 
double  legislation  on  certain  subjects  and  provides  for  it.  Refer- 
ence was  made  to  L'  Union  de  St.  Jacques  de  Montreal  v.  Bdisle  (8)  ; 
Dow  V.  Black  (9) ;  Citizens  Insurance  Co.  v.  Parsons  (10). 

Benjamin,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
LoKD  Watson  : — 

In  the  present^case  each  of  the  contending  parties  chiims  the 
exclusive  right  to  possess  and  work  the  W^indsor  Branch  Railway 

(1)  3  Camp.  284.  (6)  Law  Kep.  4  II.  L.  171. 

(2)  8  Hep.  137  b.  (7)  6  App.  Cas.  193. 


EUl  (7). 


(3)  8  Hep.  138  b. 

(4)  Ibid.  136  b. 

(5)  5  Hare,  415,  438. 


(8)  Law  Hep.  6  P.  C.  36. 

(9)  Ibid.  272. 
(10)  Ante,  p.  96. 
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J.  C.  in  the  province  of  Nova  Scotia.    This  line  was  originally  con- 

1882  structed  as  one  of  the  public  railways  of  the  province,  and  was 

Western  intended  to  be  part  of  a  general  system  connecting  Halifax  and 

Bailw™Co  towns  of  importance  with  the  frontier  of  the  province  of  New 

Brunswick.   After  the  passing  of  the  British  North  America  Act, 
Windsor  and  .  _  . 

Annapolis   1867,  and  in  accordance  with  its  provisions,  all  railways  belonging 

Kaiway  Co.  province  of  Nova  Scotia,  including  the  line  in  question, 

passed  to  and  became  vested  in  the  Dominion  of  Canada. 

The  Chief  Commissioner  of  Eailwajs  for  Nova  Scotia,  acting 
under  authority  conferred  upon  him  by  the  provincial  Act,  28  Yict. 
c.  23,  entered  in  November  1866,  into  an  agreement  with  Messrs. 
Punchard,  Barry,  and  Clark,  of  London,  whereby  those  gentlemen 
became  bound  to  make  a  railway,  which  was  to  be  their  own  pro- 
perty, from  Windsor,  one  of  the  termini  of  the  branch  in  question, 
to  Annapolis.  By  that  agreement  it  was  inter  alia  provided  that 
before  the  new  line  from  Windsor  to  Annapolis  was  opened  by 
Messrs.  Punchard,  Barry,  and  Clark,  a  traffic  arrangement  was  to 
be  made  between  them  and  the  provincial  Grovernment  "  for  the 
mutual  use  and  enjoyment  of  their  respective  lines  of  railway 
between  Halifax  and  Windsor,  and  Windsor  and  Annapolis, 
including  running  powers,  or  for  the  joint  operation  thereof,  on 
equitable  terms  to  be  settled  by  two  arbitrators,  to  be  chosen  by 
the  parties  in  case  of  difference." 

By  an  Act  of  the  Legislature  of  Nova  Scotia,  passed  upon  the 
7th  of  May,  1867  (30  Yict.  c.  36),  Messrs.  Punchard,  Barry,  and 
Clark  were  constituted  a  body  corporate,  by  the  name  of  the 
Windsor  and  Annapolis  Kail  way  Company ;  and  the  agreement  of 
November,  1866,  between  them  and  the  Chief  Commissioner  of 
Kaiiways  was,  by  the  same  Act,  adopted  and  confirmed. 

The  Windsor  Branch  Eailway  became  the  property  of  the 
Dominion  upon  the  1st  of  July,  1867,  being  the  day  appointed 
by  Her  Majesty,  in  terms  of  s.  4  of  the  British  North  America 
Act,  for  the  provisions  of  that  Act  coming  into  operation.  And 
on  the  22nd  of  September,  1871,  the  Government  of  Canada,  as 
then  owners  of  the  railway,  and  in  implement  of  the  obligation  to 
make  a  "  traffic  arrangement "  which  is  contained  in  the  agreement 
of  November,  1866,  entered  into  a  new  agreement  with  the  re- 
spondents, the  Windsor  and  Annapolis  Eailway  Company. 
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It  is  unnecessary  to  consider  in  detail  the  whole  terms  of  the      J.  C. 
agreement  of  1871.    Its  provisions,  so  far  as  bearing  upon  the  1882 
present  case,  are  in  substance  these.     The  exclusive  use  and  Westeek 
possession  of  the  Windsor  Branch  Eailway  were  made  over  to  the  r^^^y^co 
respondent  company,  with  running  powers  over  the  trunk  line,  ^^^^g^' 
also  belonging  to  the  Dominion  Government,  which  connects  the  Annapolis 
Windsor  Branch  with  Halifax.    The  Dominion  Government  was 
to  maintain  the  Windsor  ]3ranch  as  well  as  the  trunk  line  in 
workable  condition,  whilst  the  respondent  company  undertook  to 
render  and  adjust  regular  monthly  accounts  of  all  traffic  carried 
by  them  over  these  lines,  and  to  pay  to  the  Government,  not  later 
than  twenty-one  days  from  the  end  of  each  month,  one  third  of 
their  gross  earnings  from  such  traffic.    The  company  also  under- 
took to  provide  rolling  stock,  and  to  run  a  certain  number  of 
trains  daily,  with  stated  hours  of  departure  and  arrival,  and  to 
conduct  their  business  and  traffic  with  impartiality  and  fairness. 
No  right  of  re-entry  was  reserved  in  case  of  the  company's  failure 
punctually  to  make  payment  of  one  third  of  their  earnings,  but  it 
was  stipulated  (Art.  19)  that  "  in  the  event  of  the  company  failing 
to  operate  the  railways  between  Halifax  and  Annapolis,  then 
this  agreement  shall  terminate,  and  the  authorities  may  imme- 
diately proceed  to  operate  the  railway  between  Halifax  and 
Windsor  as  they  may  deem  proper  and  expedient."    Last  of  all, 
it  was  provided  that  the  agreement  should  take  effect  upon  the 
1st  day  of  January,  1872,  and  continue  for  twenty-one  years,  and 
be  then  renewed  on  the  same  conditions,  or  upon  such  other  con- 
ditions as  might  be  mutually  agreed  on. 

In  accordance  with  the  foregoing  agreement,  the  respondent 
company  in  January,  1872,  took  possession  of  and  worked  the 
Windsor  Branch  line.  Shortly  afterwards  the  monthly  payments 
due  to  Government  fell  iato  arrear,  but  these  arrears  were  paid  in 
full  in  November,  1872,  in  consequence  of  a  threat  that  Govern- 
ment would  resume  possession  of  the  railway.  Daring  the  follow- 
ing year  the  company  again  failed  to  make  payment  of  the  third 
of  the  traffic  receipts  for  which  they  were  liable  to  the  Dominion 
Government,  who  intimated  that,  unless  all  arrears  were  paid  up  on 
or  before  the  1st  of  October,  1873,  they  would  resume  possession. 

On  the  22nd  day  of  October,  1873,  an  order  of  the  Privv 
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J.  C.      Council  of  Canada  was  passed,  approving  of  a  report,  dated  the 
1882      2l8t  of  the  same  month,  from  the  Minister  of  Public  Works, 
Western    "  stating  that  the  Windsor  and  Annapolis  Railway  Company  had 
eS^way^Co  ^^^^^^      operate  the  railway  known  as  the  Windsor  Branch, 
^    V.        mentioned  in  Order  in  Council  of  the  22nd  of  September,  1871, 
Annapolis  and  to  comply  with  the  other  terms  and  conditions  of  that  Order 
Railway  Co.      Council,  and  now  owe  $30,000  to  the  Government  of  Canada, 
and  though  repeatedly  called  upon  to  pay  have  failed  to  do  so, 
and  recommending  that,  inasmuch  as  the  said  company  have 
failed  to  operate  one  of  the  railways  between  Halifax  and  Anna- 
polis, the  Government  of  Canada,  known  as  *the  authorities'  by 
the  said  Order  in  Council,  do  proceed  immediately  to  operate  the 
railway  between  Halifax  and  Windsor." 

On  the  same  day  (the  22nd  of  October,  1873)  the  Governor 
General  in  Council,  subject  to  the  sanction  of  parliament,  approved 
of  a  proposal  made  by  the  appellant  company  for  a  transfer  to 
them  of  the  Windsor  Branch  Eailway,  upon  these  conditions : — 

"1st.  The  said  company  will  undertake  to  receive  the  said 
railway  and  appurtenances  on  the  1st  day  of  December, 
Anno  Domini  1873,  and  from  that  date  to  work  it  effi- 
ciently and  keep  the  same  in  repair  at  their  own  proper 
costs  and  charges,  collecting,  receiving,  and  appropriat- 
ing to  their  own  use  all  the  tolls  and  earnings  of  the 
same. 

"  2nd.  That  on  the  completion  of  the  Western  Counties  Eail- 
way from  Yarmouth  to  Annapolis  (now  in  course  of 
construction),  the  said  railway  and  appurtenances, 
from  Windsor  to  the  trunk  line,  shall  be  and  become 
absolutely  the  property  of  the  said  Western  Counties 
Kail  way  Company. 

"  3rd.  That,  in  consideration  of  the  premises,  the  said  company 
hereby  engage  to  prosecute  the  work  of  building  the 
railway  from  Yarmouth  to  Annapolis,  and  to  complete 
the  same  with  all  reasonable  despatch." 

On  the  30th  of  October,  1873,  the  Governor  General  in  Council 
approved,  subject  as  before  to  parliamentary  sanction,  of  a  further 
proposal  made  by  the  appellant  company  in  these  terms : — 
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"  1st.  That  the  Western  Counties  Kail  way  Company  shall  carry,      j.  o. 

free  of  charge,  all  passengers  holding  government  1882 

tickets,  on  all  their  passenger  trains  running  between  Westeen 

Halifax  and  Windsor  Junction.  Counties 

Railway  Co. 

**  2nd.  That  the  said  company,  or  their  agents  or  assigns,  shall  v. 

have  running  powers  over  the  Intercolonial  Kailway,  annTk)lS° 
between  Halifax  and  Windsor  Junctiou,  with  such  ^^^J^Oo. 
privileges  as  have  been  hitherto  granted  in  the  agree- 
ment with  the  Windsor  and  Annapolis  Eailway." 

On  the  26th  of  May,  1874,  an  Act  was  passed  by  the  Parlia- 
ment of  Canada  (37  Vict.  c.  16),  entitled,  An  Act  to  authorize 
the  transfer  of  the  Windsor  Branch  of  the  Nova  Scotia  Eailway 
to  the  Western  Counties  Railway  Company."  The  proposals  of 
the  appellant  company,  which  were  provisionally  agreed  to  by 
the  Orders  in  Council  of  the  22Qd  and  30th  of  October,  1873, 
respectively,  were  set  forth  at  length  in  Schedules  A  and  B 
appended  to  the  Act,  and  are  referred  to  and  sanctioned  by  the 
enacting  clauses.  It  will  be  necessary,  hereafter,  to  examine  this 
statute  more  closely,  because  the  appellant's  case  is  mainly 
founded  upon  its  provisions,  and  the  parties  are  widely  at  variance 
as  to  their  true  import  and  effect. 

Upon  the  22nd  of  June,  1875,  the  respondent  company  entered 
into  an  agreement  with  the  Minister  of  Public  Works  of  Canada, 
by  which  the  company,  on  the  one  hand,  undertook  to  alter  the 
gauge  of  the  Windsor  and  Annapolis  Railway  from  5  ft.  6  in.  to 
the  standard  gauge  of  4  ft  SJ  in.,  to  deliver  to  the  minister  a 
certain  quantity  of  locomotives  and  other  broad  gauge  plant,  and 
to  release  all  claims  and  demands  against  the  Government  of 
Canada  up  to  1st  day  of  July,  1875.  On  the  other  hand  it  was 
agreed  that,  upon  the  change  of  gauge  being  effected,  all  arrears 
of  traffic  receipts,  due  by  the  company  to  the  Grovemment,  which 
had  accrued  up  to  the  Ist  of  January,  1875,  should  be  discharged, 
and  that  the  Minister  of  Public  Works  should  then  deliver  to  the 
company  a  like  quantity  of  narrow  gauge  engines  and  rolling 
stock.  It  was  further  stipulated  that  the  company  should,  on  or 
before  the  31st  of  July,  1875,  make  payment  of  the  third  of  gross 
earnings  which  had  accrued  after  the  1st  of  January,  1875,  and 
that  the  proportion  of  such  traffic  earnings  due  to  the  Government, 
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J'-O.      and  thereafter  accruing,  should  "  be  paid  monthly,  as  provided  in 
1882      the  said  agreement  under  which  the  company  hold  and  work  the 
Westeen    branch  as  aforesaid,  which  (except  as  aforesaid)  is  hereby  declared 
Katl^a?Co.  respects  in  full  force  and  efTect."    In  pursuance  of  this 

Windsor  AND  ^g^'^^^^^^        respondent  company  altered  the  gauge  of  their 
Annapolis  line,  and  regularly  made  the  payments  therein  stipulated,  and  an 
..^^     '  exchange  of  engines  and  rolling  stock  was  also  made  in  terms 
thereof. 

The  respondent  company  remained  in  fall  possession  of  the 
Windsor  Branch  line,  and  continued  to  work  the  same  from  the 
beginning  of  the  year  1872  until  the  1st  of  August,  1877.  On 
that  date  the  Dominion  Government  took  possession  of  the 
Windsor  Branch  line  ;  and  on  the  24tli  of  September  following 
transferred  the  possession  of  it  to  the  appellant  company  under 
the  agreement  scheduled  to  the  Canadian  Act  of  the  26th  of 
May,  1874. 

The  respondent  company,  upon  the  10th  of  October,  1877,  filed 
a  bill  in  the  Supreme  Court  of  Nova  Scotia  against  the  appellant 
company,  wherein  it  was  prayed,  inter  alia,  that  the  latter  com- 
pany should  be  ordered  to  deliver  up  possession  to  them  of  the 
Windsor  Branch  Kail  way.  The  appellant  company  appeared  and 
demurred  to  the  bill,  but  their  demurrer  was,  on  the  11th  of 
March,  1878,  overruled  by  the  Judge  in  Equity,  and  an  appeal 
taken  against  that  judgment  was  dismissed  by  the  Supreme  Court 
sitting  in  Banco,  upon  the  29th  of  August,  1878,  James,  J.,  alone 
dissenting.  The  cause  then  returned  to  the  Judge  in  Equity,  and 
after  the  appellant  company  had  put  in  their  answer,  and  evidence 
had  been  adduced  by  both  parties,  Mr.  Justice  Eitchie,  upon  the 
1st  of  March,  1880,  gave  judgment  in  favour  of  the  respondent 
company  with  costs ;  and  his  judgment  was  affirmed  with  costs 
by  the  Supreme  Court  of  Nova  Scotia,  on  the  dth  of  April,  1881, 
James,  J.,  being  again  the  only  dissentient  judge. 

Some  of  the  points,  unsuccessfully  maintained  by  the  appellant 
company  in  the  Courts  of  Nova  Scotia,  were  not  pressed  in  the 
argument  addressed  to  this  Board.  The  two  propositions  seriously 
maintained  by  the  appellants  were  these :  (1.)  That  the  xict  passed 
by  the  Parliament  of  Canada  upon  the  26th  of  May,  1874  (37 
Vict.  c.  16),  extinguished  all  right  and  interest  which  the  respon- 
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dent  company  had  in  the  Windsor  Branch  Railway,  by  virtue  of      J.  0. 

the  agreement  of  the  22nd  of  September,  1871,  and  transferred  to  1882 

the  appellant  company  a  present  right  to  the  exclusive  possession,  western 

and  a  future  right  to  the  exclusive  property  of  the  said  railway ;  r^^l^^y^co 

and  (2.)  That  the  Parliament  of  Canada  had,  under  the  provisions 

.  .  "Windsor  and 

of  the  British  North  America  Act,  1867,  ample  legislative  autho-  Annapolis 

rity  to  take  away,  without  compensation,  any  right  in  or  relating  ^^^^^^^ 

to  the  railway  which  might  be  vested  in  the  respondent  company, 

and  to  transfer  it  to  the  appellants.    It  is  not  disputed  that  if 

either  of  these  propositions  be  not  well  founded  the  appellants* 

case  must  fail. 

The  108th  section  of  the  British  North  America  Act,  1867, 
which  must  be  read  in  connection  with  the  third  schedule  of  the 
Act,  had  the  effect  of  transferring,  upon  the  1st  of  July,  1867,  to 
the  Dominion  of  Canada  all  railways  which  were  the  property  of 
the  province  of  Nova  Scotia,  Their  Lordships  are  of  opinion  that 
it  had  not  the  effect  of  vesting  in  Canada  any  other  or  larger 
interest  in  these  railways  than  that  which  belonged  to  the  province 
at  the  time  of  the  statutory  transfer.  Accordingly,  the  Dominion 
took  the  property  of  the  Windsor  Branch  Eailway  subject  to  the 
same  obligation  by  which  the  right  of  the  provincial  Government 
was  affected,  viz.,  to  enter  into  a  traffic  arrangement  with  the 
respondent  company  in  terms  of  the  agreement  confirmed  by  the 
provincial  Statute  of  the  7th  of  May,  1867 ;  and  it  was  in  pur- 
suance of  that  obligation  that  the  Dominion  Government  entered 
into  the  agreement  of  the  22nd  of  September,  1871.  The  agree- 
ment thus  made  was  valid,  and  must  continue  to  receive  effect 
until  it  has  been  terminated  by  the  default  of  the  respondent 
company,  by  the  mutual  consent  of  parties,  or  by  the  action  of  a 
competent  Legislature. 

As  already  stated,  the  appellant  company  maintains  that  the 
agreement  in  question  has  been  put  an  end  to  by  the  Act  of  a 
competent  Legislature.  In  dealing  with  that  contention  it  will  be 
convenient  to  consider,  in  the  first  place,  whether  on  the  assump- 
tion that  the  Dominion  Parliament  had  authority  to  enact  the 
37  Yict.  c.  16,  the  provisions  of  that  Act  do  extinguish  those 
rights  in  relation  to  the  Windsor  branch  which  are  conferred 
upon  the  respondent  company  by  the  agreement  of  1871. 
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J.  0.  The  proposals,  or  provisional  agreements,  which  are  scheduled 

1882      to  the  Act  37  Vict.  c.  16,  contain  two  distinct  stipulations,  the 
Westeen         relating  to  the  possession  and  use,  and  the  other  to  the  pro- 
Baiway^Oo  P^^^y  Windsor  Branch  Kail  way.  By  the  first,  the  appellant 

V.        company  "  undertake  to  receive  the  said  railway  and  appurten- 

WlNDSOK  AND  i         n     .      i  «tv  i  i  ta-«  -i 

Annapolis  ances  on  the  first  day  ot  December,  Anno  Domini  eighteen 
Railway  Co.  jj^jj^^pg^j       seventy-three,"  and  to  work  it  efficiently  thereafter. 

Although  the  company  undertake  to  receive,  there  is  no  corre- 
sponding obligation  laid  upon  the  Government  to  give  them 
possession  of  the  railway,  either  upon  the  1st  of  December,  1873, 
or  at  any  other  specified  date.  By  the  second  of  these  stipula- 
tions it  is  provided  that,  upon  the  completion  of  the  Western 
Counties  Railway,  then  in  course  of  construction,  from  Yarmouth 
to  Annapolis,  the  Windsor  Branch  Railway  and  its  appurtenances 
shall  be  and  become  the  absolute  property  of  the  appellant  com- 
pany. The  Governor-General,  with  advice  of  his  council,  would 
probably  have  been  entitled,  by  virtue  of  the  administrative 
powers  conferred  upon  him  by  the  12th  section  of  the  "  British 
Korth  America  Act,  1867,"  to  make  a  valid  agreement  in  regard 
to  the  possession  and  working  of  the  line  ;  but  it  is,  at  least,  very 
doubtful  whether  he  would  have  had  the  right  to  alienate  the 
property  of  the  line,  without  the  sanction  of  the  Dominion  Parlia- 
ment. Be  that  as  it  may,  the  Parliament  did  interpose  upon  the 
26th  of  May,  1874,  to  the  effect,  the  appellants  say,  of  destroying 
the  previously  subsisting  agreement  between  the  government  and 
the  respondent  company. 

Neither  in  the  Act  37  Vict.  c.  16,  nor  in  the  schedules  ap- 
pended to  it,  is  mention  made  of  the  agreement  of  the  22nd  of 
September,  1871,  or  indeed  of  any  right  or  interest  of  the  respon- 
dent company  in  the  Windsor  Branch  Railway.  The  canon  of 
construction  applicable  to  such  a  statute  is  that  it  must  not  be 
deemed  to  take  away  or  extinguish  the  right  of  the  respondent 
company,  unless  it  appear,  by  express  words,  or  by  plain  implica- 
tion, that  it  was  the  intention  of  the  Legislature  to  do  so.  That 
principle  was  affirmed  in  BarringtorCs  Case  (1),  and  was  recognised 
in  the  recent  case^of  The  Biver  Wear  Commissioners  v.  Adamson  (2). 
The  enunciation  of  the  principle  is,  no  doubt,  much  easier  than  its 
(1)  8  Kep.  138  a.  (2)  2  App.  Cas.  743. 
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application.    Thus  far,  however,  the  law  appears  to  be  plain —       J.  C. 

that  in  order  to  take  away  the  right  it  is  not  sufficient  to  shew  1882 

that  the  thing  sanctioned  by  the  Act,  if  done,  will  of  sheer  Western 

physical  necessity  put  an  end  to  the  right,  it  naust  also  be  shewn  j^^^^q^ 

that  the  Legislature  have  authorized  the  thing  to  be  done  at  all  v. 

,  r  .        „  .  -1  1     '  .    P  .1       .  .  •      Windsor  ani> 

events,  and  irrespective  of  its  possible  interference  with  existing  Annapolis 

rights. 

It  appears  to  their  Lordships  that  there  is  nothing  in  the  pro- 
visions of  the  Dominion  Act,  37  Vict.  c.  16,  to  warrant  the  inter- 
ence  that  the  Parliament  of  Canada  must  have  intended  thereby 
to  enact  that  immediate  possession  of  the  Windsor  Branch,  for 
the  purpose  of  working  it,  was  to  be  given  to  the  appellant 
company  under  the  agreements  scheduled,  even  though  there 
should  be  a  subsisting  arrangement  for  the  working  of  the  line. 
Indeed  the  contrary  appears  from  the  2nd  section  of  the  Act,  to 
which  reference  will  be  made  hereafter. 

The  preamble  of  the  Act  recites  the  proposed  transfer  of  the 
railway  to  the  appellant  company,  and  also  a  resolution  of  the 
Canadian  House  of  Commons,  of  date  the  23rd  of  May,  1873,  to 
the  effect  that  the  Government  should  be  authorized  to  enter  into 
negotiations  for  the  transfer  of  the  Windsor  branch  to  some  reli- 
able association  or  company,  "  upon  condition  that  such  company 
extend  the  railway  from  Annapolis  to  Yarmouth."  It  makes  no 
reference  to  any  right  belonging  to  or  asserted  by  the  respondent 
company,  nor  does  it  refer  to  that  part  of  the  scheduled  agreement 
which  relates  to  the  willingness  of  the  appellant  company  to  under- 
take to  receive  the  railway  and  appurtenances  upon  the  1st  of 
December,  1873.  It  is  impossible,  therefore,  to  gather  from  the 
terms  of  the  preamble  an  intention  to  terminate  at  once  any  tem- 
porary right  of  possession  which  might  belong  to  the  respondent 
company.  The  transfer  of  the  railway  was  obviously  not  expected 
to  take  place  at  once.  It  was  dependent  upon  a  condition  which 
might  never  be  fulfilled,  and  which  admittedly  has  not  yet  been 
fulfilled,  viz ,  the  completion  of  the  line  from  Yarmouth  to  Anna- 
polis by  the  appellant  company.  Besides,  the  transfer  of  the 
property  of  the  railway  is  nowise  inconsistent  with  the  fact  of 
working  arrangements  affecting  the  transferor's  right  continuing 
to  affect  the  right  of  the  transferee. 
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J.  C.         Then  comes  the  leading  enactment  of  the  statute,  as  contained 
1882       in  s.  1,  which  is  in  these  terms  : — The  agreements  hereinbefore 
Western    referred  to,  and  set  forth  in  the  schedules  A  and  B  to  this  Act, 
Railway^Co  ^^i^S  ^^1'^  adopted  ^by  the  orders  of  the  Governor  in 

_    ^=      *  Council  of  the  22nd  and  30th  davs  of  October,  1873,  and  all  the 

WlNDSOK  AND  ^  ^  \ 

Annapolis   matters  and  things  therein  contained,  are  hereby  approved  and 

  *  declared  to  be  as  effectual  to  all  intents  and  purposes  as  if  the 

said  agreements  had  been  entered  into  in  pursuance  of  sufficient 
authority  in  that  behalf  given  before  the  adoption  of  such  agree- 
ments by  Act  of  the  Parliament  of  Canada." 

It  was  argued  for  the  appellants  that  the  effect  of  the  preceding 
clause  is  precisely  the  same  as  if  the  Parliament  of  Canada  had, 
prior  to  October,  1873,  passed  an  Act  authorizing  the  Governor  in 
Council  to  make  an  agreement  with  the  appellant  company  in 
terms  of  the  proposals  set  forth  in  schedules  A  and  B.  That 
argument  appears  to  be  well  founded  ;  but  what  would  have  been 
the  effect  of  such  antecedent  statutory  authority  ?  Their  Lord- 
ships are  unable  to  discover  any  term  in  the  contract  contained 
in  Schedules  A  and  B  binding  the  Government  to  give  the  respon- 
dent company  immediate  possession  of  the  line,  or  to  transfer  the 
property  of  the  line,  free  of  all  contracts  or  arrangements  whatso- 
ever ;  and  if  such  an  obligation  cannot  be  inferred  from  the 
language  of  the  agreements  sanctioned  by  the  Legislature,  it  is 
impossible  to  derive  from  the  language  of  this  section  any  inten- 
tion to  defeat  the  respondent  company's  right  of  possession. 

It  appears  to  their  Lordships  that  even  if  the  terms  of  these 
proposals  had  contemplated  the  immediate  transfer  of  possession 
to  the  appellant  company,  that  would  not  have  been  necessarily 
conclusive  against  the  respondents  in  this  appeal.  There  is  a 
great  difference  between  giving  authority  to  make  an  agreement 
and  authorizing  it  to  be  made  and  forthwith  carried  out  so  as 
to  override  and  destroy  all  private  rights  that  may  stand  in  its 
way. 

The  2Qd,  and  only  other  section  of  the  Act,  provides  that  until 
arrangements  are  completed  for  giving  possession  of  the  line  to 
the  appellant  company  for  the  purpose  of  working  it  until  the 
completion  of  their  line  from  Annapolis  to  Yarmouth,  the  Govern- 
ment shall  have  power  to  make  such  other  arrangements  as  may 
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be  necessary,  "  by  continuing  the  working  of  the  same  by  the       J.  C. 
Windsor  and  Annapolis  Kailway  Company,  or  otherwise."    These  1882 
provisions  certainly  do  not  suggest  that  it  was  in  the  contem-  Western 
plation  of  Parliament  that  immediate  possession  of  the  Windsor  r^^^j^y^co 
Branch  Kailway  was  to  be  given  to  the  appellant  company  for  the  -^^j^g^*^  ^ 
purpose  of  operating  it ;  on  tbe  contrary,  they  are  apparently  AifNAPOLis 
intended  to  meet  the  case  of  the  Government  declining  to  give  ^'^^^Zll 
possession  of  the  line  to  the  appellant  company  at  the  time  when 
the  latter  had  undertaken  to  receive  it.    Nor  do  these  provisions 
necessarily  indicate  that,  if  there  should  be  a  subsisting  working 
agreement  with  the  respondent  company,  or  any  other  company, 
that  agreement  was  to  be  set  aside  in  order  to  admit  of  the 
Grovernment  making  such  an  arrangement  as  is  provided  for  in 
this  section.    In  case  of  there  being  no  such  standing  agreement 
in  the  way,  the  powers  conferred  upon  the  G-overnment  are  very 
wide ;  and  even  if  the  agreement  of  1871  had  been  determined, 
it  is  by  no  means  clear  that  the  agreement  of  the  22nd  of  June, 
1875,  would  not  give  the  respondent  company  right  to  continue 
their  possession  of  the  line. 

In  the  view  which  their  Lordships  take  of  the  import  and  effect 
of  the  Canadian  Act,  37  Yict.  c.  16,  it  becomes  unnecessary  to 
decide  whether,  if  it  had  chosen  to  do  so,  the  Parliament  of 
Canada  would  have  bad  the  power  to  extinguish  the  rights  of  the 
respondent  company  under  the  agreement  of  the  22nd  of  Sep- 
tember, 1871.  Whether  that  power  is  given  by  the  provisions 
of  the  "  British  North  America  Act  "  to  the  Dominion  Parliament, 
or  to  the  Legislature  of  Nova  Scotia,  is  a  question  of  difficulty  and 
importance ;  but  seeing  that  it  does  not  arise  for  decision  in  the 
present  case,  their  Lordships  express  no  opinion  whatever  in  regard 
to  it. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
that  the  judgments  of  the  Courts  below  ought  to  be  affirmed,  and 
the  appeal  dismissed.  The  appellants  must  pay  the  costs  of  the 
appeal. 


Solicitors  for  appellant :  MarJchj,  Steivart,  Co. 
Solicitors  for  respon'^ent :  Bircham,  Brake^  &  Co. 
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MAEY  ANN  EHODES      ......    Plaintiff  ; 

AND 

SAEAH  ANN  EHODES  and  Others     .    .  Defendants. 

ON  APPEAL  FROM  THE  SUPREME  COURT  AT  NEW  ZEALAND. 

Will — Amendment  of  Prolate  refused—  Construction — "  From  and  after  the 
Decease  of  my  Wife  " — Vesting. 

Words  are  to  "be  construed  according  to  their  plain  ordinary  meaning, 
unless  the  context  shews  them  to  have  been  used  in  a  different  sense,  or 
unless  the  rule,  if  acted  on,  would  lead  to  some  manifest  absurdity  or  incon- 
gruity. A  testator  must  not  be  presumed  to  intend  an  absurdity,  never- 
theless if  shewn  by  the  context  or  by  the  whole  will  to  have  so  intended,  the 
intention,  if  not  illegal,  must  be  carried  out. 

A  testator  after  making  certain  dispositions  in  favour  of  his  wife  and  others, 
directed  that  from  and  after  the  decease  of  his  wife  without  leaving  issue  of 
his  marriage,  his  trustees  should  stand  possessed  of  all  the  undisposed  of 
residue  of  his  real  and  personal  estate  in  trust  for  his  natural  daughter  for 
the  term  of  her  natural  life,  with  further  provision  in  case  of  her  death  or 
marriage. 

It  appeared  that  there  w^as  no  issue  of  the  marriage,  that  the  testator's 
widow  was  still  living  and  that  the  natural  daughter  was  still  unmarried. 

Eeldf  from  an  examination  of  the  whole  will,  that,  according  to  the  inten- 
tion therein  appearing,  the  vesting  in  possession  of  the  natural  daughter's 
estate  was  not  postponed  till  after  the  death  of  the  widow. 

"From  and  after  the  decease  of  my  said  wife"  must  be  construed  as 
referring  only  to  property  in  which  the  widow  took  an  interest  terminable 
at  her  death. 

Quaere,  if  the  case  arose,  whether  they  might  be  construed  as  referring  also 
to  property  in  which  the  widow's  interest  failed  during  her  life. 

There  is  no  difference  between  the  words  which  a  testator  himself  uses  in 
drawing  up  his  will,  and  the  words  which  are  hond  fide  used  by  one  whom 
he  trusts  to  draw  it  up  for  him.  The  Court  in  either  case  must  take  the 
words  as  it  finds  them,  and  therefore  Jield  that  the  plaintiff,  the  natural 
daughter,  was  not  entitled  to  have  probate  amended  by  omitting  the  words 
"  from  and  after  the  decease  of  my  said  wife  without  leaving  issue  of  our 
said  marriage,"  on  the  ground  that  the  draughtsman  introduced  them  with- 


*  Present  :—Lom)  Blackbukn,  Lokd  Watson,  Sir  Barnes  Peacock,  Sib 
Egbert  P.  Collier,  Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 


J.  C* 

1882 

Jan.  25,  26, 
27,  31; 

March  8. 


VOL.  YII.]  AND  PKIVY  COUNCIL.  193 

out  reason  or  special  directions,  and  that  the  effect  of  the  same  had  not  been        j.  c. 
intelligently  appreciated  by  the  testator.  18S2 
Where  a  portion  of  a  will  has  been  introduced  through  fraud  or  perhaps  v--v^ 

inadvertence,  it  may  be  rejected  and  probate  granted  of  the  remainder  if  Rhodes 

the  two  are  severable.    But  where  the  rejection  of  part  alters  the  sense  of  Rhodes 

the  remainder,  qusere,  whether  there  is  a  valid  will  within  the  meaning  of   

7  Will.  4  &  1  Vict.  c.  26,  s.  9. 

Appeal  from  a  decree  of  the  Supreme  Court  (Aug.  23, 1880) 
whereby  the  appellant's  suit  was  dismissed,  costs  being  reserved. 

William  Barnard  Ehodes,  the  testator,  died  on  the  11th  of 
February,  1878,  having  executed  a  will  dated  9th  of  February, 
1878,  whereof  probate  was  granted  by  the  Supreme  Court  on  the 
8th  of  March  and  the  21st  of  June,  1878. 

The  questions  raised  in  the  suit  under  the  circumstances  ap- 
pearing in  the  judgment  of  their  Lordships  are  : — 

(L)  Whether  the  words  "  and  from  and  after  the  decease  of  my 
said  wife  without  leaving  issue  of  our  said  marriage,"  which  had 
been  inserted  in  the  probate  (par.  64)  should  be  omitted  therefrom. 

(2.)  If  those  words  are  not  omitted,  whether  under  the  true 
construction  of  the  will,  the  interest  of  the  appellant  is  rever- 
sionary expectant  upon  the  death  of  the  wife,  or  whether  the 
appellant  is  entitled  to  immediate  possession. 

The  will  was,  in  the  record  and  in  former  litigation,  divided 
into  numbered  paragraphs  for  convenience  of  reference,  but  the 
original  will  was  not  so  divided. 

By  the  first  twenty-three  paragraphs  the  testator  made  certain 
bequests  and  devises  not  material  to  the  above  questions. 

By  the  24th  he  devised  and  bequeathed  to  the  trustees  all  his 
real  and  personal  estate  upon  trust  to  pay  certain  legacies  and 
annuities  specified  in  pars.  25  to  39. 

Pars.  40  to  44  directed  that  the  annual  income  of  certain  shares 
and  debentures  was  to  be  paid  to  his  reputed  daughter,  the  appel- 
lant, for  her  life,  afterwards  to  her  issue,  on  her  death  without 
issue  to  fall  into  the  residue. 

Pars.  45  to  53  contained  dispositions  in  favour  of  his  widow  and 
daughter. 

Pars.  54  to  C3  beginning — 

"  And  from  and  after  the  decease  of  my  said  wife  leaving  issue 
of  her  marriage  " 
Vol.  VII.  3  0 
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J.  0.      contained  various  dispositions  in  view  of  the  event  mentioned, 
1882      which  did  not  happen. 
Erodes        Pars.  64  to  70  beginning— 

KnoDE!>        "And  from  and  after  the  decease  of  my  said  wife,  without 
—      leaving  issue  of  our  said  marriage," 

contained  various  dispositions  of  all  the  undisposed  of  residue  of  his 
real  and  personal  estate  in  favour  of  the  appellant,  her  husband 
and  children,  which  are  set  out  in  the  judgment  printed  below. 

Pars.  71  to  78  gave  directions  as  to  the  ultimate  residue  of  the 
real  and  personal  estate,  and  were  followed  by  the  concluding 
paragraphs,  which  are  immaterial  to  this  case. 

Before  the  suit  in  which  this  appeal  arose,  upon  a  case  stated 
by  the  Commissioners  of  Stamp  Duties  under  the  Stamp  Act, 
1875,  s.  41,  the  appellant's  interest  under  the  will  was  considered 
by  the  Court  of  Appeal.  Williams,  Gillies,  and  Johnston,  J  J., 
held  that  the  appellant  was  not  entitled  to  a  life  interest  in 
possession  in  the  residuary  estate  of  the  testator,  and  accordingly 
ihat  duty  should  be  assessed  only  on  the  life  interest  taken  by 
her  in  the  shares  and  debentures  mentioned  in  par.  40,  and  in  the 
land  mentioned  in  pars.  52  and  53.  Prendergast,  C.J.,  and  Kich- 
mond,  J.,  held  that  the  appellant  took  a  life  interest  in  possession 
in  the  whole  of  the  testator's  estate,  except  Highland  Park,  and 
that  duty  should  be  assessed  upon  that  basis. 

On  the  27th  day  of  November,  1879,  the  appellant  commenced 
an  action  against  the  respondents,  claiming  to  be  entitled  to  the 
immediate  possession  and  enjoyment  for.  her  life  of  the  income  of 
the  residuary  estate  of  the  testator,  and  claiming  that  the  probate 
of  the  will  might  be  recalled,  and  an  amended  probate  granted, 
omitting  from  the  residuary  clause  the  words  "and  from  and 
after  the  decease  of  my  said  wife  without  leaving  issue  of  our  said 
marriage,"  on  the  ground  that  those  words  had  been  inserted  by 
error,  and  contrary  to  the  instructions  of  the  testator,  and  were 
retained  in  the  will  at  the  time  of  its  execution  by  the  testator, 
without  his  knowledge  or  approval. 

At  the  trial  all  parties  consented,  after  evidence  had  been 
taken,  that  the  jury  should  be  discharged  without  a  verdict,  and 
a  special  case  should  be  stated,  at  the  hearing  of  which  the 
Supreme  Court  (Prendergast,  C.J.,  Williams  and  Johnston,  J  J.) 
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dismissed  the  action.  The  evidence  of  what  took  place  at  the 
execution  of  the  will  and  of  the  instructions  for  the  will  was  dis- 
cussed by  the  Court,  but  was  held  to  be  insufficient,  even  if 
admissible,  to  justify  a  decision  in  favour  of  the  appellant  on  the 
issue  as  to  the  want  of  knowledge  of  the  contents  of  the  will  by 
the  testator.  The  Court  accordingly  answered  that  issue  adversely 
to  the  appellant  and  refused  revocation  of  the  probate.  With 
regard  to  the  construction  of  the  will,  the  Court  considered  itself 
bound  by  the  decision  of  the  Court  of  Appeal  on  the  case  stated 
under  the  Stamp  Act,  1875. 

Benjamin,  Q.C.,  and  Horace  Davey,  Q.C.  (Carson  and  A.  L,  Smith 
with  them),  contended  that  the  words  proposed  to  be  left  out  did 
not  express  the  will  of  the  testator  or  form  part  of  his  testamen- 
tary disposition,  and  ought  to  have  been  omitted  from  the  probate. 
Eeference  was  made  to  In  the  Goods  of  Thomas  Duane  (1),  Jarman 
on  Wills,  vol.  i.  p.  413  [last  ed.]  ;  Barter  v.  Harter  (2)  ;  Guard- 
house V.  Blaehhurn  (3)  ;  Fulton  v.  Andrew  (4). 

Assuming  that  those  words  are  retained,  it  was  argued  that, 
nevertheless,  upon  the  true  construction  of  the  will,  the  appellant 
was  entitled  to  a  life  interest  in  possession  in  the  whole  residuary 
estate,  including  the  Heaton  Park  estate,  and  to  a  life  interest  in 
remainder  (expectant  on  the  death  or  second  marriage  of  the 
widow)  in  the  Highland  Park  estate.  As  to  general  principles  of 
construction,  see  Ahbott  v.  Middleton  (5)  and  Baljph  v.  CarricJc  (6). 
There  are  three  possible  constructions  (1)  that  the  widow  took  a 
life  estate  ;  (2)  that  the  appellant  took  an  immediate  life  estate  ; 
(3)  that  there  was  an  implied  direction  to  accumulate  during  the 
widow's  life.  Although  the  words  in  question,  without  explanation 
derived  from  the  combined  effect  of  all  the  other  directions  con- 
tained in  the  will,  would  operate  to  defer  the  appellant's  possession 
till  after  the  death  of  the  widow,  or  even  to  render  the  vestinir  of 
the  estate  in  her  then  children  contingent  upon  the  widow's  death 
without  issue  living  at  her  decease ;  yet  such  a  construction  ought, 


(1)  2  Sw.  &  Tr.  590. 

(2)  Law  Rep.  3  F.  &  D.  11. 

(3)  Law  1  P.  &  D.  109 ;  35 
L.  .l.(Piol>.)  lit). 


(4)  Law  Kep.  7  H.  L.  44S. 

(5)  7  II.  L.  C.  08. 
(0)  11  Ch.  D.  877. 
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Rhodes 


J-  C.  if  possible,  to  be  avoided,  and  in  this  case  involves  absurdity. 
1882  "Leaving  issue"  and  "  without  leaving  issifl"  in  the  two  pre- 
Rhodes  ambles  do  not  exhaust  all  possible  alternatives,  unless  the  latter  is 
read  as  meaning  "in  case  there  never  shall  be  such  issue  or  if 
there  be  any  such  issue,  on  the  estates  given  to  such  issue  failing." 
"  From  and  after  the  decease  of  my  said  wife,"  must  be  construed 
distributively  and  confined  to  such'property  as  she  took  an  interest 
in  terminable  at  her  death  or  otherwise,  and  not  as  referring  to 
property  in  which  the  widow  took  no  interest  at  all.  Keference 
was  made  to  Wilson  v.  Wilson  (1)  ;  Jarman  on  Wills,  vol.  i.,  p.  304 
[last  ed.] ;  Countess  of  Bective  v.  Hodgson  (2) ;  Genery  v.  Fitz- 
gerald (3) ;  Doe  v.  Brazier  (4)  ;  Cooh  v.  Gerrard  (5) ;  Bex  v. 
Inhabitants  of  Bing stead  (6)  ;  Dyer  v.  Dyer  (7)  ;  Jarman  on  Wills, 
vol.  i.  p.  799  [last  ed.]  ;  Davenport  v.  Coltman  (8) ;  Attwater  v. 
Attwater  (9)  ;  Asjoinall  v.  Petvin  (10)  ;'2MaitIand  v.  Chalie  (11) 
Jarman  on  Wills,  vol.  ii.,  c.  49,  p.  823;  Simpson  v.  Hornby  (12) 
BoonY.  Carnforth  (13) ;  Lill  v.  L^7?(14) ;  Simmons  v.  Budall  (15) 
Luxford  V.  CheeJce  (16) ;  and  TJnderhill  v.  Boden  (17). 

Lord  Blackburn  : — Their  Lordships  do  not  require  to  hear 
the  counsel  for  the  respondents  on  the  question  of  amending  the 
probate,  but  only  upon  the  question  of  construction. 

The  Attorney-General  {Sir  H,  James,  Q.C.)  and  Bigby,  Q.C, 
(Jeune  with  them),  for  the  respondents,  contended  that  the  words 
"from  and  after  the  decease  of  my  said  wife  without  leaving 
issue  of  our  said  marriage,"  should  be  construed  literally  and 
according  to  their  plain  meaning.  Their  effect  is  that  the  appel- 
lant takes  only  a  life  reversionary  interest  in  the  residuary  estate 
of  the  testator,  expectant  on  the  death  of  the  widow.  Eeference 

,   (1)  1  Sim.  N.  S.  288.  (9)  18  Beav.  330. 

(2)  10  H.  L.  C.  656.  (10)  1  S.  &  S.  544. 

(3)  Jac.  468,  470.  (11)  6  Madd.  243. 

(4)  5  B.  &  A.  64.  (12)  Gilb.  Eq.  Eep.  115  ;  S.  C.  2  Yein, 

(5)  1  Saund.  181,  cited  in  5  B.  &  A.  723. 
68.  (13)  2  Ves.  Sen.  277. 

(6)  9  B.  &  C.  218.  (14)  23  Beav.  446. 

(7)  1  Mer.  414.  (15)  1  Sim.  N.  S.  115. 

(8)  9  M.  &  W.  481,  and  12  Sim.      (16)  3  Lev.  125. 
588.  (17)  2  Ch.  D.  494. 


VOL.  YII.] 


AND  PEIVY  COUNCIL. 


197 


was  made  to  1  Jarman  [3rd  ed.],  p.  505;  Weathemll  v.  Thorn- 
hurgh  (1) ;  Ahhott  v.  Middleton  (2).  A  distributive  construction 
should  not  be  resorted  to  in  this  case:  see  Bex  v.  Bingstead  (3). 
It  is  contrary  to  the  spirit  as  well  as  the  letter  of  the  will  and  to 
the  testator's  intention  to  fgive  to  the  appellant  a  present 
interest  in  the  residuary  [estate.  The  cases  cited  on  the  other 
side  are  distinguishable,  and  see  Horfon  v.  Horton  (4),  Stevens  v. 
Hayle  (5). 

Benjamin,  Q.O.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  Blackbuen  : — 

The  plaintiff,  Mary  Anne  Khodes,  brought  a  suit  in  the 
Supreme  Court  of  New  Zealand  against  the  executors  and  trustees 
of  the  will  of  William  Barnard  Khodes,  deceased,  and  the  parties 
who  took  interests  under  that  will  adverse  to  her  own,  which  will 
had  been  proved,  as  it  was  executed,  and  she  "  claims  that  the 
probate  of  the  said  will  be  recalled,  and  an  amended  probate 
granted,  omitting  from  the  residuary  clause  of  the  said  will  the 
words  *  and  from  and  after  the  decease  of  my  said  wife  without 
leaving  issue  of  our  said  marriage.' 

"  And  further,  that  it  may  be  declared  by  the  decree  of  this 
Honourable  Court  that  the  plaintiff  is  entitled,  under  the  trusts 
of  the  said  will,  to  the  immediate  possession  and  enjoyment  of  the 
moneys  arising  and  to  arise  from  the  residuary  estate  of  the 
testator." 

The  Court  pronounced  against  both  claims,  and  dismissed  the 
suit.  Against  this  decision  the  present  appeal  is  brought.  It  is 
necessary,  first,  to  consider  whether  the  plaintiff  is  entitled  to  have 
the  probate  amended  by  omitting  the  words  referred  to ;  for  the 
second  claim  which  depends  on  the  true  construction  of  the  will 
cannot  properly  be  disposed  of  till  it  is  ascertained  what  forms 
the  will. 

And  their  Lordships,  at  the  close  of  the  argument  for  the 
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J.  C.      appellants,  intimated  that  they  had  no  doubt  that  this  part  of 
1882       the  decision  of  the  Court  was  right,  and  that  no  ground  had  been 
Rhodes     shewn  for  altering  the  probate. 

The  law  of  New  Zealand,  like  that  of  England,  requires  that  a 

  will  should  be  in  writing,  and  executed  by  the  testator,  before 

witnesses,  in  a  particular  manner. 

When  an  instrument  purporting  to  be  the  will  of  the  deceased 
person  has  been  executed  by  the^deceased  in  the  proper  manner, 
but  it  is  sufficiently  proved  that  though  he  executed  the  instru- 
ment, yet  that  from  fraud  he  executed  that  which  was  not  his  will 
there  is  no  difficulty  in  pronouncing  that  the  icstrument  is  not 
his  will.  And  it  has  been  held  that  when  it  is  sufficiently  proved 
that  the  instrument  comprised  his  will,  but  that  from  fraud,  or 
perhaps  from  inadvertence,  such  as  that  In  the  Goods  ofDuane  (1), 
the  instrument  which  he  actually  executed  contained  also  some- 
thing which  was  not  his  will,  this  latter  part  is  to  be  rejected. 
And  in  such  a  case,  if  this  latter  part  is  so  distinct  and  severable 
from  the  true  part  that  the  rejection  of  it  does  not  alter  the  con- 
struction of  the  true  part,  it  has  been  held  that,  consistently  with 
the  Statute  of  Wills,  the  execution  of  what  was  shewn  to  be  the 
true  will,  and  something  more,  may  be  treated  as  the  execution 
of  the  true  will  alone.  A  much  more  difficult  question  arises 
where  the  rejection  of  words  alters  the  sense  of  those  which 
remain.  For  even  though  the  Court  is  convinced  that  the  words 
were  improperly  introduced,  so  that  if  the  instrument  was  inter 
vivos  they  would  reform  the  instrument  and  order  one  in  different 
words  to  be  executed,  it  cannot  make  the  dead  man  execute  a 
new  instrument ;  and  there  seems  much  difficulty  in  treating  the 
will  after  its  sense  is  thus  altered  as  valid  within  the  9th  section 
of  the  7  Will.  4  &  1  Yict.  c.  26,  the  signature  at  the  end  of  the 
will  required  by  that  enactment  having  been  attached  to  what 
bore  quite  a  different  meaning.  It  has  never,  as  far  as  their 
Lordships  are  aware,  been  necessary  to  decide  as  to  this,  though 
the  judgment  of  Sir  James  Hannen  in  Harkr  v.  Barter  (2),  has 
some  bearing  on  it.  And  their  Lordships  think  it  unnecessary 
and  therefore  improper  now  to  express  any  opinion  on  this  ques- 
tion, for  the  evidence  does  not  raise  it. 

(1)  2  Sw.  &  T.  590.  (2)  Law  Rep.  3  P.  &  D.  11. 
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Mr.  Hart,  who  drew  the  will,  was  called  as  a  witness,  and  it  is  j.  c. 
agreed  that  all  he  said  was  quite  true.  He  had  received  instruc-  1882 
tions  and  prepared  a  draft  will  in  which,  thinking  it  impossible  ii^^e 
that  the  dying:  man  could  have  children,  he  made  no  provision 

for  them.    The  testator,  on  this  draft  being  brought  to  him,   

desired  that  the  provisions  in  a  former  will  in  favour  of  his  issue 
should  be  restored.  As  it  turned  out,  the  testator  died  two  days 
afterwards  and  there  was  no  posthumous  child,  and  those  provisions 
took  no  effect.  Mr.  Hart  not  only  inserted  the  provisions  required, 
but  prefaced  them  by  the  words,  "and  from  and  after  the  decease 
of  my  said  wife  leaving  issue  of  our  marriage,"  and  at  the  end 
united  them  to  the  subsequent  part  of  the  draft  will  by  inserting 
the  words,  and  from  and  after  the  decease  of  my  said  wife  with- 
out leaving  issue  of  our  said  marriage."  This  he  did  without  any 
directions  from  the  testator  to  insert  such  words,  and  having  no 
particular  reason  for  inserting  them,  except  that  he  thought  they 
would  come  in  in  an  ordinary  will.  He  took  the  will,  when  fairly 
copied,  to  the  testator  for  execution,  and  it  was  read  over  to  him, 
he  being  then  of  disposing  mind,  though  very  ill.  It  is  now  said 
that  the  effect  of  those  latter  words  was  to  change  the  whole  effect 
of  the  subsequent  part  of  the  will,  and  so  defeat  the  testator's  in- 
tentions. Whether  those  words  had  that  effect  or  not  is  a  question 
on  which  the  Supreme  Court  of  New  Zealand,  consisting  of  five 
Judges,  have  been  divided  in  opinion,  and  the  same  question  has 
occupied  several  days  of  elaborate  argument  before  their  Lord- 
ships. It  is  impossible  to  suppose  that  the  testator  had  an 
intelligent  appreciation  of  the  effect  of  these  words  at  all,  and 
Mrs.  Rhodes,  his  widow,  who  is  called  as  a  witness,  says  that 
just  after  the  execution  of  the  will  he  told  her  that  he  could 
hardly  say  he  had  heard  the  will  read  at  all,  adding,  But  I 
think  it  is  sure  to  be  all  right,  because  Mr.  Hart  is  an  honest 
man,  and  I  trust  him."  This  is  exactly  the  state  of  mind  which, 
without  any  such  evidence,  their  Lordships  would  have  inferred 
to  be  that  of  the  testator. 

Their  Lordships  think  that  there  is  no  difference  between  the 
words  which  a  testator  himself  uses  in  drawing  up  his  will,  and 
the  words  which  are  bona  fide  used  by  one  whom  he  trusts  to 
draw  it  up  for  him.    In  either  case  there  is  a  great  risk  that 
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J.  C.      words  may  be  used  that  do  not  express  the  intention.  There 
1882      probably  are  very  few  wills  in  which  it  might  not  be  contended 
Ehodes     ^^^^  words  have  been  so  used.    However  this  may  be,  the  Court 
Ehodes     w^i^^  construe  the  will  must  take  the  words  as  they  find 

— -  them. 

Their  Lordships  therefore  proceed  to  consider  the  claim  of  the 
plaintiff  that  it  may  be  declared  that  the  plaintiff  is  entitled, 
under  the  trusts  of  the  will,  to  the  immediate  possession  and 
enjoyment  of  the  moneys  arising  and  to  arise  from  the  residuary 
estate  of  the  testator. 

Whether  she  is  or  is  not  so  entitled  depends  on  the  true  con- 
struction of  the  will.  The  same  will  had  been  before  the  Court 
of  Appeal  in  New  Zealand  on  a  case  stated  under  the  provisions 
of  the  New  Zealand  Stamp  Act.  The  statement  in  that  case  is 
concise,  and  is  as  follows  : — 

"  On  the  9th  February,  1878,  the  said  William  Barnard  Rhodes 
made  his  last  will  and  testament,  a  copy  of  which  is  hereunto 
annexed.  Whereby,  after  making  certain  dispositions  in  favour 
of  his  wife,  Sarah  Ann  Rhodes,  and  others,  not  affecting  the 
question  at  issue,  directed  that  from  and  after  the  decease  of  his 
said  wife  without  leaving  issue  of  his  said  marriage,  his  trustees 
should  stand  possessed  of  all  the  undisposed  of  residue  of  his  real 
and  personal  estate  in  trust  for  his  natural  daughter,  Mary  Ann, 
for  and  during  the  term  of  her  natural  life,  with  further  provision 
in  case  of  her  death  or  marriage. 

**The  testator  died  on  the  11th  day  of  February,  1878,  without 
having  revoked  his  will,  and  the  same  has  been  duly  proved  in 
the  Supreme  Court  at  Wellington. 

"  There  is  no  issue  of  the  marriage  of  the  testator  with  the  said 
Sarah  Ann  Rhodes,  who  is  still  living. 

"  The  testator's  natural  daughter  is  still  unmarried  and  is  of  the 
age  of  twenty-six  years  or  thereabouts. 

*'The  executors  of  the  said  will  have  filed  with  the  Commis- 
sioner of  Stamp  Duties  the  statement  of  property  required  under 
Part  XXL  of  the  said  Act,  and  by  this  statement  it  appears  that 
the  value  of  residuary  estate  which  is  alleged  to  be  the  subject  of 
the  above-mentioned  trust  has  been  assessed  at  £272,796  Os.  5d, 

*' The  dutiable  value  of  this  sum  on  a  life  of  twenty-six  }ears  of 
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age,  at  £10  per  centum,  in  accordance  with  the  third  schedule  of      j.  c. 
the  said  Act  is  £18,405  5s.  5d.  1882 
This  duty  has  been  so  assessed  by  the  Commissioner  in  accord-  r^I^es 
ance  with  the  provisions  of  Part  III.  of  the  '  Stamp  Act,  1875,*  p^Hoi^^s 

on  the  ground —   

"  That  there  being  no  life  interest  immediately  preceding  that 
taken  by  the  natural  daughter  of  the  testator,  the  duty  is  pay- 
able immediately  on  his  death,  and  has  been  paid  by  the  executors 
accordingly. 

"The  Heaton  Park  estate,  valued  at  £74,970  17s.  6d.,  and 
Highland  Park  estates,  valued  at  £10,600,  have  been  included  in 
the  foregoing  valuation. 

"  The  executors  are  dissatisfied  with  this  assessment,  and  appeal 
against  the  same  on  the  grounds  following 

"L  That  looking  to  the  terms  of  the  will,  the  alleged  life 
interest  of  the  natural  daughter  of  the  testator  is  not  in 
possession  but  is  contingent  upon  her  surviving  the  widow 
of  the  testator,  and  that,  pending  the  determination  of  that 
contingency,  the  income  should  be  accumulated  for  the 
benefit  of  the  person  or  persons  who  would  then  be 
entitled  thereto. 
"2.  That  the  *  Stamp  Act,  1875,'  makes  no  provision  for  the 
immediate  payment  of  duty  in  respect  of  unascertainable 
and  contingent  future  interests. 
"  The  Commissioner  adheres  to  the  assessment  already  made 
and  the  executors  have  requested  him  to  state  a  case  as  provided 
by  the  said  Act. 

"The  questions  for  the  decision  of  the  Court  under  the  said 
Act  are, — 

"  I.  Whether  the  assessment  made  by  the  Commissioner  can  be 
sustained  under  Part  III.  of  the  said  Act,  or  whether  he 
is  precluded  from  making  such  assessment  on  the  grounds 
alleged  by  the  executors,  or  any  of  them  ? 

"  2.  If  the  assessment  made  by  the  Commissioner  cannot  be 
sustained,  what  duty  ought  he  to  have  assessed  under 
the  said  Act  in  respect  of  the  interest  appearing  to  be 
taken  by  the  natural  daughter  of  the  testator  under  his 
said  will  ?" 
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J.  a         The  copy  of  the  will  anDexed  to  this  case  was,  for  convenience 
1882       of  reference,  divided  into  paragraphs,  which  were  numbered. 
Rhodes  ^^^^  itself  was  not  SO  divided,  and  unless  this  is  remembered, 

the  division  into  paragraphs  may  mislead,  especially  as,  in  more 

ilHODES, 

  instances  than  one,  the  gentleman  who  divided  the  will  into 

paragraphs  has  broken  into  several  sentences  what  in  the  will 
was  obviously  one  sentence.  But  the  numbers  of  the  paragraphs 
afford  a  convenient  mode  of  referring  briefly  to  the  particular 
passage  in  the  will  to  which  it  is  desired  to  call  attention,  and 
this  convenience  has,  in  the  present  record,  been  retained  without 
any  disadvantage  by  printing  the  will  as  it  was  actually  drawn  up, 
and  printing  on  the  margin  opposite  to  each  passage  which  had  been 
made  a  paragraph  the  number  which  had  been  attached  to  that 
paragraph,  thus  affording  facility  by  use  of  the  figures  to  refer  to 
the  passages  meant,  without  any  risk  of  misleading  by  its  being 
supposed  that  the  testator  had  broken  up  these  passages  into 
separate  sentences. 

In  the  Court  of  Appeal  in  New  Zealand,  Williams,  J.,  answered 
the  questions  put  in  the  case  on  the  Stamp  Act,  thus — 1.  The 
assessment  made  by  the  Commissioner  cannot  be  sustained.  2.  The 
duty  should  be  assessed  only  on  the  life  interest  taken  by  the 
natural  daughter  in  the  bank  shares  and  corporation  bonds  men- 
tioned in  par.  40,  and  in  the  land  mentioned  in  par.  52  and  53. 
Gillies,  J.,  answered  thera, — 1.  That  the  assessment  made  by  the 
Commissioner  cannot  be  sustained  on  the  ground  that  the  tes- 
tator's natural  daughter  takes  no  life  interest  in  the  residue  until 
the  decease  of  the  widow,  and  even  then  takes  no  life  estate  in 
Highland  Park  or  Heaton  Park  estates. 

The  latter  part  of  this  answer  was  on  a  point  which,  as  far  as 
regards  Highland  Park  estate,  cannot  arise  so  long  as  Mrs. 
Ehodes  continues  to  fulfil  the  conditions  under  which  by#the  parts 
of  the  will  which,  for  convenience,  may  be  referred  to  as  pars. 
46,  47,  48,  and  49,  she  enjoys  that  estate.  Miss  Khodes  can 
on  no  construction  of  the  will  take  an  estate  in  possession  in 
what  is  enjoyed  by  the  widow,  though  she  may  take  a  vested 
estate  in  Highland  Park  subject  to  the  widow's  interest.  As  far 
as  regards  Heaton  Park  estate  the  question  does  not  yet  arise,  if 
what  is  given  to  Miss  Ehodes  is  not  to  vest  in  possession  till  after 
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the  decease  of  the  widow.    But  if  what  is  given  to  Miss  Ehodes      J.  C. 
in  other  property  than  Highland  Park  vests  at  once  in  her  on  the  1882 
death  of  the  testator,  it  is  necessary  to  say  whether  Heaton  Park  Rhodes 
estate  is  given  to  her  or  not,  and  both  points  may  be  material  in  j^ho^es 

construing  the  will.    Gillies,  J.,  answers  the  second  question  as   

Williams,  J.,  did. 

Johnston,  J.,  did  not  give  specific  answers  to  the  two  questions, 
but  with  considerable  hesitation  expresses  his  opinion  thus  : — 

On  the  whole  I  do  not  see  on  the  face  of  the  will  itself  any 
such  distinct  evidence  of  the  intention  of  the  testator,  that  his 
daughter  (already  provided  for  by  pars.  43,  49,  and  52),  should 
enjoy  the  residue  before  the  death  of  the  widow,  as  ought, 
in  my  opinion,  to  override  the  application  of  the  words  of  par. 
64  in  their  ordinary  sense  to  the  provisions  of  par.  65.  I  do  not 
feel  quite  sure  that  par.  65  applies  to  the  Highland  and  Heaton 
Park  estates,  or  that  if  it  does,  the  authorities  on  distributive 
construction  warrant  the  application  of  the  doctrine  to  pars.  64 
and  65.  In  conclusion,  I  wish  it  to  be  understood  that  I  have 
formed,  and  that  I  express,  my  opinion  upon  this  embarrassing 
case  with  much  diffidence  and  uncertainty." 

Kichmond,  J.,  in  whose  opinion  Prendergast,  C.J.,  concurred, 
says : — 

"  In  this  case  the  question  is  whether  Miss  Ehodes  is  entitled 
under  the  will  of  her  father  to  an  immediate  life  interest  in  his 
residuary  real  and  personal  estate.  This,  again,  depends  upon 
the  interpretation  of  words  which  occur  in  more  than  one  part  of 
the  will,  and  which,  literally  understood,  would  postpone  the 
vesting  in  possession  of  Miss  Khodes*  estates  until  the  death  of 
the  testator's  widow." 

After  an  elaborate  examination  of  the  will  and  the  authorities, 
he  says : — 

On  these  grounds,  I  am  of  opinion  that  Miss  Rhodes  takes  a 
life  interest  in  possession  in  the  whole  estate,  except  Highland 
Park,  and  that  duty  is  to  be  assessed  upon  this  basis." 

So  that,  on  the  construction  of  this  will  three  of  the  Judges 
against  two  held  that  the  words  referred  to  did  postpone  the  vest- 
ing in  possession  of  Miss  Rhodes'  estate  until  the  death  of  tlie 
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J.  (J.      widow.    This  decision  was  not  between  the  same  parties,  and  is 
1882       not  in  any  way  res  judicata.    But  it  was  properly  considered  by 
Erodes     the  Judges  in  New  Zealand  an  authority  binding  on  them,  and 
Rhodes     therefore  they  refused  to  make  the  declaration  asked  for.    On  the 
- —      appeal  before  this  Board  the  opinions  of  these  learned  Judges  were 
properly  relied  on  as  weighty  authorities  in  favour  of  the  respond- 
ents and  the  appellant  respectively,  but  they  were  not  and  could 
not  be  relied  on  as  binding  upon  this  Board  ;  nor  is  that  decision 
now^  before  their  Lordships,  so  that  they  can  reverse  it.    If  the 
decision  of  their  Lordships  in  the  case  now  before  them  should 
shew  that  the  opinion  of  Kichmond,  J.,  was  the  right  one,  it  will 
follow  that  the  revenue  authorities  in  New  Zealand  have  not 
received  payment  of  a  large  sum  which  they  ought  to  have 
received  ;  but  the  revenue  authorities  must  take  what  steps  they 
think  fit  to  obtain  payment  of  it,  notwithstanding  ;the  previous 
decision  of  the  Court  of  Appeal.    If  the  revenue  laws  of  New 
Zealand  are  framed  as  carefully  as  those  of  this  country,  there 
will  be  little  difSculty  in  their  doing  so. 

The  general  rule  as  to  the  construction  of  wills  has  often  been 
laid  down,  and  generally  in  terms  not  substantially  differing  from 
each  other.  About  thirty  years  ago  there  did  arise  a  great 
difference  of  opinion  amongst  the  noble  and  learned  Lords  who 
then  sat  in  the  House  of  Lords  as  to  the  manner  in  which  that 
rule  should  be  applied. 

In  Grey  v.  Pearson  (I),  Lord  Cranworth  and  Lord  Wensleydale 
came  to  one  conclusion  and  Lord  St.  Leonards  to  another.  The 
opinion  of  the  majority  prevailed,  and  that  decision  is  binding  on 
all  Courts  (including  the  House  of  Lords  itself)  on  any  will 
similar  to  that  then  in  question. 

Soon  after,  in  Abhott  v.  Middleton  (2),  a  question  arose  respect- 
ing the  construction  of  a  will,  in  which  the  then  Lord  Chancellor, 
Lord  Chelmsford,  and  Lord  St.  Leonards  applied  the  rule  one 
way,  and  Lords  Cranworth  and  Wensleydale  applied  it  the  other 
way;  and  consequently,  there  being  an  equal  division  of  the 
House,  according  to  the  rule  of  the  House  of  Lords,  the  decision 
appealed  against  stood  affirmed.  But  there  was  not  any  differ- 
ence of  opinion  as  to  what  was  the  rule ;  indeed,  it  is  curious  to 
(I)  6  H.  L.  C.  61.  '  (2)  7  H.  L.  C.  G8. 
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observe  that  Lord  St.  Leonards,  who  was  for  construing  the  parti-      J.  C. 
eular  words  as  expressing  an  intention  different  from  that  which  i882 
was  the  prima  facie  meaning  of  those  words,  lays  down  the  rule,  Rhodes 
at  p.  94,  more  stringently  than  Lord  Wen sley dale,  who  went  ^j^q'j^^^ 

as  far  as  any  one  in  adhering  to  the  literal  meaning,  does  at   

p.  114,  where  he  makes  his  favourite  quotation  from  Warhi^rton 
V.  Loveland  (1).  The  same  question  came  again  before  the  Lords 
in  Thelluson  v.  Bendlesham  (2).  There  was  there  a  difference  of 
opinion  among  the  Judges  who  were  consulted,  but  there  was  none 
amongst  the  Lords.    Lord  Cranworth  says  (p.  494) : — 

'*The  rule  on  which  the  appellant  relies  is  that  universally 
recognised  and  acted  on,  namely,  that  words  are  to  be  construed 
according  to  their  plain  ordinary  meaning  unless  the  context 
shews  them  to  have  been  used  in  a  different  sense,  or  unless  the 
rule,  if  acted  on,  would  lead  to  some  manifest  absurdity  or  incon- 
gruity ;  indeed,  the  latter  branch  of  the  rule  is,  perhaps,  involved 
in  the  former,  for,  supposing  that  the  rule,  if  acted  on,  would  lead 
to  manifest  absurdity  or  incongruity,  the  context  must  be  con- 
sidered to  shew  that  the  words  could  not  have  been  used  in  their 
ordinary  sense." 

Lord  Wensleydale  once  more  repeated  the  rule  as  laid  down  in 
Warhurton  v.  Loveland  (1),  but  it  is  worth  observing  that  by  an 
absurdity  "  can  hardly  be  meant  a  result  which  the  Court  who 
construe  the  will  thought  ought  not  to  have  been  the  intention  of 
the  testator.  If  that  had  been  so,  the  Thellusson  will  itself  would 
have  been  upset.  Lord  St.  Leonards  says,  p.  509,  that  much 
thought  and  learning  had  been  bestowed  for  the  purpose  ot* 
endeavouring  "  to  counteract,  and  properly  too,  if  it  could  be  done, 
the  ambitious  views  of  the  testator,"  but  the  intention  was  too 
clearly  expressed.  Lord  Cranworth,  therefore,  seems  quite  correct 
when  he  says  that  the  latter  branch  of  the  rule  is  but  a  means  by 
the  context  of  shewing  that  the  words  were  not  used  in  their 
ordinary  sense,  as  it  is  not  to  be  presumed  that  the  testator  meant 
an  absurdity ;  but  that  if  it  is  shewn  that  it  was  intended  to  use 
them  so  as  to  work  this  absurdity,  that  intention,  if  it  be  not 
illegal,  must  be  carried  out. 

Taking  this  as  the  rule,  it  must  in  every  will  where  the  point 
(1)  1  Iluds.  &  Br.  (Tr.)  648.  (2)  7  H.  L.  C.  429. 
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J.  0.      arises  be  a  question  of  more  or  less.     The  Court  has  to  say  what 
1882       was  the  intention  as  appearing  from  the  whole  will.    Cases  can 
Rhodes     ^®  little  use,  for  the  words  of  one  will  are  seldom  the  same 

^'        as  those  of  another ;  but,  no  doubt,  when  it  has  been  held  that  a 

Rhodes. 

  particular  devise  indicates  an  intention  so  strong  that  other  words 

must  be  strained  to  give  way  to  it,  that  is  a  great  help  to  those 
who  argue  that  other  words  must  give  way  to  a  similar  devise  ; 
and  where  it  has  been  held  that  some  particular  words  indicate  so 
strongly  an  intention  that  they  cannot  be  strained  to  give  way  to 
a  general  indication  of  intention,  it  is  a  help  to  those  who  argue 
that  they  should  not  give  way  now. 

Starting  with  this  as  the  rule  of  law,  it  seems  that  the  question 
now  raised  is  whether  there  is  an  indication  of  intention  on  the 
whole  will  that  certain  interests  should  be  vested  immediately ^on 
the  testator's  death,  as  regards  the  bulk  of  his  property  in  posses- 
sion, and  as  to  Highland  Park  estate  subject  to  the  life  interests 
given  in  it,  sufficiently  clear  to  require  the  Court  which  has  to 
construe  that  will  to  say  that  words  which,  literally  understood, 
would  express  an  intention  to  postpone  the  vesting  of  those 
interests  till  after  the  death  of  Mrs.  Khodes,  must  be  construed  as 
expressing  an  intention  consistent  with  those  interests  being 
vested,  though  that  intention  is  not  that  which,  but  for  the  con- 
text, would  be  understood  from  the  words  used  in  their  ordinary 
sense,  and  is  one  which  would  have  been  more  aptly  expressed  in 
other  words;  or  whether  the  intention  to  postpone  is  so  clearly 
and  strongly  expressed  that  the  Court  is  required  to  give  the 
words  that  effect,  notwithstanding  the  other  parts  of  the  will, 
which  tend  to  the  conclusion  that  the  intention  was  to  vest. 

And  it  seems  impossible  to  answer  this  question  without  ex- 
amining the  whole  will  at  perhaps  tedious  length.  For  every 
indication  of  intention  that  those  interests  should  vest  adds  great 
strength  to  those  that  go  before  or  come  after.  The  force  of  the 
whole  of  such  indications  taken  together  is  far  greater  than  the 
sum  of  the  forces  of  each  taken  separately. 

Their  Lordships  think  that  there  is  enough  to  produce  not  a 
mere  conjecture  that  the  intention  was  to  make  the  estates 
vested,  but  to  produce  in  their  minds  a  conviction  that  this  was 
intended. 
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Iq  order  to  explain  their  reasons  for  this,  it  is  necessary  to  J,  C. 
examine  the  whole  will.  1882 

It  is  not  necessary  to  notice  the  earlier  part  of  the  will,  farther  r^J^s 
than  to  say  that  the  testator,  by  a  part  of  the  will  called  para-  jjhode'? 

graphs  40  to  44,  both  inclusive,  directs  his  trustees  to  pay  the   

income  arising  from  some  bank  of  New  Zealand  shares  and  some 
debentures  to  the  separate  use  of  the  now  appellant,  and  from  and 
after  her  death  to  divide  the  capital  amongst  her  issue,  but  if  she 
die  without  leaving  any  such  issue,  the  capital  to  fall  into  his 
residuary  estate,  with  powers  for  the  maintenance  and  advance- 
ment of  her  issue  during  their  minority.  It  is  material  to  observe 
that  no  power  is  hitherto  given  to  settle  anything  for  the  benefit 
of  the  husband  of  the  appellant.  The  testator  next  makes  provi- 
sions for  his  widow,  Mrs.  Ehodes,  of  which  it  is  only  necessary  to 
observe  that  he  gives  her  an  interest  in  Highland  Park  estate, 
and  an  annuity  of  £2000,  so  long  as  she  should  continue  his 
widow,  which  interest  would  necessarily  come  to  an  end  on  her 
death  ;  though  it  might  come  to  an  end  sooner.  There  is  an 
optional  power  to  set  aside  ten  acres  of  Highland  Park  estate  for 
the  purpose  of  building  a  house  to  be  settled  on  his  daughter,  the 
appellant,  for  life,  and  on  her  husband  for  life,  if  he  survived  her. 
The  remainder  in  Highland  Park  estate  is  not  yet  disposed  of, 
nor  is  Heaton  Park  estate  disposed  of,  nor  the  residue  of  the 
testator's  real  and  personal  estate,  which  was  large. 

And  here,  before  examining  the  will  further  in  detail,  it  may  be 
well  to  state  what  seems  to  have  been  the  general  scheme  of  the 
will.  The  testator  was  married  but  had  no  children,  and  there 
was  not  much  prospect  of  his  having  any.  He  had  a  natural 
daughter,  Mary  Ann,  the  now  appellant,  for  whom  he  makes  a 
provision  in  the  part  of  the  will  just  stated,  such  as  to  shew  that 
she  was  the  object  of  his  care  and  affection,  and  that  he  expected 
that  on  his  death  she  would  live  with  his  widow,  and  be  treated 
by  her  as  she  would  have  treated  a  legitimate  stepdaughter.  He 
had  also  collateral  relatives.  He  had  two  landed  estates,  Hijrh- 
land  Park  estate,  where  he  lived,  and  Heaton  Park  estate,  and 
other  real  and  personal  estate  of  great  value. 

After  creating  by  the  earlier  part  of  the  will  trusts  which  do 
not  affect  the  great  bulk  of  his  property  at  all,  and  which  do  not 
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J.  0.      affect  the  inheritance  of  Highland  Park  estate,  the  testator  makes 
1882      a  variety  of  provisions  (from  what  is  called  par.  54  to  what  is 
Erodes     called  par.  63  inclusive),  all  dependent  on  there  being  issue  of  his 
Ehodes     ^^^^     their  marriage,  but  as  there  never  was  such  issue  none  of 

  those  ever  came  into  operation.    But  from  this  it  clearly  appears 

that  he  preferred  his  issue  by  his  wife,  if  he  should  have  any, 
to  Mary  Ann.  Next  he  proceeds  to  make  a  series  of  provisions 
(from  what  is  called  par.  64  to  what  is  called  par.  70),  all  for  the 
benefit  of  Mary  Ann,  her  future  husband, and  her  future  children. 
As  Miss  Khodes  is  not  yet  married,  the  only  question  which  yet 
arises  is  as  to  what  she  takes  under  this  set  of  provisions,  and  the 
principal  question  is  whether  she  takes  anything  under  them  so 
long  as  Mrs.  Ehodes,  the  widow,  lives.  But  those  provisions 
clearly  shew  that  the  testator  preferred  Mary  Ann  and  her 
children  to  his  collateral  relatives.  Next  by  provisions  (in  what 
is  called  par.  71  to  the  end  of  the  will),  he  gives  his  whole  pro- 
perty in  five  shares  to  different  collateral  branches  of  his  family. 
But  they  are  not  to  take  anything  till  Miss  Khodes'  death,  nor 
unless  Miss  Ehodes'  children,  if  there  should  be  any,  have  died, 
if  sons,  under  twenty-one,  or,  if  daughters,  under  that  age  and 
unmarried.  And  one  thing  clear  in  pars.  71  and  78  is  that,  sup- 
posing the  testator's  own  issue  and  Mary  Ann  and  her  issue  all 
out  of  the  way,  the  collaterals  are  to  take  the  ultimate  residue, 
whatever  that  may  include,  at  once,  and  not  to  wait  for  the  death 
of  the  widow,  unless  some  words  in  par.  67  postpone  their  right 
to  Heaton  Park  and  Highland  Park  till  her  death.  Now  the 
collaterals  are  postponed  to  all  the  testator's  issue  and  to  Mary 
Ann  and  her  issue.  Why  persons  so  postponed  in  the  order  of 
gifts  should  be  preferred  in  the  one  respect  that,  if  they  take  at 
all,  they  are  not  to  wait  for  the  widow's  death,  is  so  difficult  to 
understand,  that  it  would  of  itself  suggest  a  serious  doubt  whether 
the  will  does  really  direct  the  prior  takers  so  to  wait. 
It  is  necessary,  before  going  further,  to  dispose  of  one  question. 
The  testator  begins  a  portion  of  his  will  by  the  words  "  and 
from  and  after  the  decease  of  my  said  wife  leaving  issue  of  our 
marriage,"  and  follows  this  by  a  series  of  provisions  none  of  which 
could  come  into  operation  at  all  unless  there  were  some  issue  of 
their  marriage,  and  then  begins  a  subsequent  set  of  provisions 
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with  the  words  "  and  from  and  after  the  decease  of  my  said  wife  J.  C. 
without  leaving  issue  of  our  said  marriage."  Their  Lordships  1882 
think  that,  whatever  be  the  effect  of  those  words  preliminary  to 

Rhodes 

the  introduction  of  the  provisions  for  the  issue  of  the  marriage,  ^^^l'^^^^ 
they  must  affect  all  such  provisions.  It  might  be  a  question  if  — - 
this  would  be  so  if  there  had  not  been  such  a  marked  division  of 
the  will  into  two  parts,  but,  as  it  is,  they  think  the  words  at  the 
beginning  of  what  is  called  par.  54  must  be  considered  as  a  pre- 
amble to,  and  affecting,  all  the  provisions  down  to  what  is  called 
par.  63  inclusive, 

And  this  brings  us  to  the  part  of  the  will  which  requires 
detailed  examination.  The  testator  has  made  provisions  for 
numerous  issue.  As  it  has  turned  out,  no  such  issue  ever  came 
into  existence,  but  it  is  proper  to  examine  what  provisions  he  did 
make  for  his  issue  by  his  wife,  in  order  to  ascertain  his  intentions, 
and  it  is  the  more  necessary  to  consider  this,  because  the  pre- 
amble to  the  provisions  in  favour  of  his  issue,  "  and  from  and  after 
the  decease  of  my  said  wife  leaving  issue  of  our  marriage,"  and 
that  which  is  called  par.  64, "  and  from  and  after  the  decease  of  my 
said  wife  without  leaving  issue  of  our  said  marriage,"  which  forms 
the  preamble  to  the  subsequent  devises  and  bequests  which  have 
come  into  operation,  and  which  have  now  to  be  construed,  are 
evidently  relative  to  each  other,  and  must  be  construed  on  the 
same  principle.  The  testator,  by  the  latter  part  of  what  is  called 
par.  54,  and  by  55,  and  56,  makes  provisions  which,  but  for  the 
preamble  at  the  beginning  of  54,  would  be  perfectly  clear  and 
sensible.  He  gives  Highland  Park,  subject  to  the  life  interests 
already  created,  and  Heaton  Park  estate  to  his  sons  successively 
in  tail  male,  with  remainder  to  his  sons  successively  in  tail 
general,  with  remainder  to  his  daughters  successively  in  tail  male, 
with  remainder  to  his  daughters  successively  in  tail  general,  and 
in  default  of  such  issue  directs  that  Highland  Park  and  Heaton 
Park  estates  shall,  after  the  decease  of  my  said  wife,  and  such 
last  mentioned  failure  of  issue,  go  and  be  as  hereinafter  in  that 
behalf  set  forth."  There  can  be  no  doubt,  if  the  preamble  were 
not  there,  that  these  successive  estates  tail  would  all  be  vested 
estates  tail.  Then  he  gives  "  all  the  residue  of  my  real  and 
personal  estate  "  (and  it  appears  that  he  had  real  estate  besides 
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J.  c.      Highland  Park  and  Heaton  Park  estates,  and  large  personal 
1882       estate),  "  upon  trust  for  my  children  by  my  said  wife  who  being 
Khodes     ^  ^on  or  SOUS  shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall  attain  that  age  or  be  married  pre- 
viously with  the  consent  of  my  wife,  and  the  issue  of .  such  of 
these  as  may  be  dead  leaving  issue,  in  equal  shares  and  propor- 
tions."   There  can  be  no  doubt  (but  for  the  preamble),  that,  if 
an  only  child,  being  a  daughter,  married  when  under  age  with 
the  consent  of  the  widow  (which  could  only  be  given  during  her 
life),  the  whole  of  this  fund  would  then  become  vested  in  the 
daughter,  the  very  object  of  making  it  vest  then  being  that  a 
proper  settlement  might  be  made  on  her  marriage.    But  the  pre- 
amble,   and  from  and  after  the  decease  of  my  said  wife  leaving 
issue  of  our  marriage,"  is  there,  and  giving  these  words  their 
natural  and  ordinary  sense  none  of  the  estates  given  to  the  issue 
are  to  vest  till  the  widow  dies.    So  that,  in  the  possible  event  of 
her  surviving  to  see  her  grandchildren,  neither  Highland  Park  in 
which  she  had  an  interest,  nor  Heaton  Park  and  the  rest  of  his 
real  and  personal  estate  in  which  she  had  nothing,  would  vest  so 
long  as  she  lived.    So  far  as  regards  the  estates  tail,  this  would 
prevent  any  dealings  with  the  land,  though  she  had  a  son  who 
attained  twenty-one,  and  wished  to  marry,  and  on  his  marriage  to 
settle  these  estates,  and  the  rents  of  Heaton  Park  estate  would 
accumulate  for  the  benefit  of  those  who  ultimately  took  the  resi- 
due, until  the  period  prescribed  by  the  Thellusson  Act  had  elapsed, 
and  then  go  to  the  heir-at-law.    There  are  express  provisions  as 
to  the  accumulations  of  income  for  Mary  Ann's  children  after  her 
death  and  during  their  minorities,  and  to  those  for  his  own 
children  after  the  widow's  death  and  for  some  period  not  so  pre- 
cisely defined.    These  directions  are  not  easily  to  be  reconciled 
with  his  total  silence  about  accumulation  during  the  supposed 
suspension  of  enjoyment  for  the  widow's  life.    The  testator  was 
alive  to  the  propriety  of  accumulation  while  there  could  be  no 
complete  enjoyment  of  the  property.     The  fact  that  he  has 
directed  none  during  the  life  of  his  widow  points  strongly  to  the 
conclusion  that  accumulation  of  income  for  that  period  is  no  part 
of  his  plan.    Besides  this,  such  a  scheme  would  at  least  be 
exceedingly  inconvenient,  and  such  a  devise  would  be  emi- 
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nently  injudicious ;  whether  it  would  amount  to  an  obvious      J.  C 
absurdity  within  the  meaning  of  the  rule  as  laid  down  in  War-  1882 
burton  v.  Loveland  (1)  or  not,  might  be  made  a  question.    Con-  Khodes 
sideriug  how  many  very  strong  decisions  there  are  for  construing  Rhodes. 

wills  so  as  to  favour  early  vesting,  their  Lordships  are  by  no   

means  prepared  to  say  that  this  alone  would  not  be  a  sufficient 
ground  for  modifying  the  sense  of  the  words  of  the  preamble. 
But  when  it  is  found  that  the  testator  has  declared  his  intention 
to  be  that  his  daughter,  if  he  has  one,  should,  on  marrying  with 
the  consent  of  his  widow  (and  consequently  in  her  lifetime),  take 
a  vested  interest  in  the  rest  of  the  real  estate  and  the  personal 
estate,  to  put  the  construction  on  that  preamble  that  this  possible 
daughter  shall  take  nothing  till  the  widow  dies,  is  not  merely  an 
absurdity,  but  a  repugnance  and  inconsistency  such  as  to  justify 
a  modification  of  the  words  of  the  preamble  so  far  as  to  avoid 
these  consequences,  and  these  consequences  are  avoided  by  con- 
struing these  words  as  meaning  "  if  there  shall  be  issue  of  our 
marriage,  then  when  the  interest  of  my  wife  in  Highland  Park 
terminates,  which  it  will,  at  all  events,  do  on  her  decease  as  to  the 
Highland  Park  estate,  and  as  to  the  rest  in  which  she  takes 
no  interest  at  once."  It  is  quite  true  that  thus  understood  the 
words  are  quite  useless,  merely  idle ;  but  their  Lordships  think 
this  is  no  more  than  an  example  of  the  maxim  superflua  non 
nocent."  It  is  also  true  that  this  makes  the  estates  given  in 
Highland  Park  estate  to  commence  on  the  termination  of  the 
widow's  interest,  which  may  happen  while  she  yet  lives.  It  is 
not,  perhaps,  necessary  to  decide  what  would  be  the  case  in 
an  event  which  has  not  yet  happened,  and  may  never  happen ; 
but  the  provisions  in  the  portion  of  the  will  divided  into  the 
pars.  58  to  63,  inclusive,  are  strong  to  shew  that  the  testa- 
tor thought  that  his  widow,  whilst  she  remained  such,  should 
have  the  means  to  provide  for  his  and  her  children  during  their 
minority,  along  with  an  allowance  of  £200  a  year  for  each  child 
during  its  infancy  ;  but  on  her  death  or  marriage  he  makes  provi-  ^ 
sions  for  the  advancement  and  maintenance  of  his  children  during 
their  minority,  to  provide  for  such  children,  indicating  that  he 
supposed  that  her  ability  to  provide  for  them  ^Y0uld  cease,  not 
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J.  C.      only  on  her  death,  but  on  her  marriage.    Bat  there  is  no  pro- 
1882      vision  whatever  for  any  advance  for  the  benefit  of  a  child  having 
Ehodes     attained  twenty-one  after  the  widow's  marriage  whilst  she  still 
Rhodes     lives.    This  looks  as  if  he  thought  that  on  her  marriage  as  well  as 
— -      on  her  death  the  child  would  come  into  possession  of  what  had 
been  given  her  during  widowhood ;  and  also  that  the  portions 
which  were  vested  in  the  children  on  attaining  twenty-one  would 
come  into  possession,  so  that  the  children  would  need  no  further 
advance  though  the  widow  still  lived.    Certainly  strengthening 
the  inference  to  be  drawn  from  the  earlier  provisions. 

The  draftsman  evidently  supposed  that  by  the  two  provisions, 
"  from  and  after  the  decease  of  my  wife  leaving  issue  of  our 
marriage,"  and  "from  and  after  the  decease  of  my  wife  without 
leaving  issue  of  our  said  marriage,"  he  had  provided  for  every- 
thing. Taking  these  words  in  their  literal  sense,  it  would  follow 
that  if  Mrs.  Ehodes  had  had  a  posthumous  child  which  died  before 
her,  this  large  property  was  to  go  to  Miss  Ehodes;  but  if  the 
posthumous  child  survived  Mrs.  Ehodes,  though  only  for  a  few 
seconds,  no  portion  of  it  was  to  go  to  her.  This  is  so  capricious 
and  absurd  that  it  was  hardly  contested  on  the  argument  that  the 
words  "  without  leaving  issue  of  our  said  marriage"  must  be  read 
as  meaning  "  in  case  there  never  shall  be  such  issue,  or  if  there 
be  any  such  issue,  on  the  estates  given  to  such  issue  failing,"  but 
it  was  strongly  urged  that  all  was  postponed  till  Mrs.  Ehodes 
died.  If  the  construction  of  the  words  forming  the  preamble  to 
the  devises  and  bequests  to  the  testator's  own  children,  which  has 
been  already  indicated,  is  the  correct  one,  it  would  follow  that  a 
similar  construction  should  be  put  on  those  words  here.  And  the 
subsequent  provisions  in  the  will  greatly  fortify  this. 

The  part  of  the  will  which  is  referred  to  as  pars.  64,  65,  66, 
and  the  beginning  of  what  is  referred  to  as  par.  67,  is  as 
follows : — 

"And  from  and  after  the  decease  of  my  said  wife  without 
leaving  issue  of  our  said  marriage.  And  subject  to  the  foregoing 
devises  legacies  bequests  and  directions  I  direct  that  my  said 
trustees  shall  stand  possessed  of  all  the  undisposed  of  residue  of 
my  real  and  personal  estate  in  trust  for  my  said  natural  daughter 
Mary  Ann  for  and  during  the  term  of  her  natural  life.    But  if 
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she  shall  marry  then  I  direct  that  my  said  trustees  shall  stand      J.  0. 
possessed  as  well  of  the  said  last-mentioned  trust  property  as  of  1882 
the  said  four  hundred  and  one  New  Zealand  bank  shares  and  sum  khodes 
of  ten  thousand  pounds  herein-before  mentioned  in  trust  to  pay 
the  annual  income  arising  therefrom  to  my  said  reputed  daughter 
for  the  term  of  her  natural  life  for  her  sole  and  separate  use  but 
without  power  to  alienate  or  anticipate  the  same  and  her  receipts 
alone  to  be  sufficient  discharges  for  such  payments    And  from 
and  after  her  decease  upon  trust  to  pay  her  husband  if  he  shall 
survive  her  during  his  life  the  sum  of  six  hundred  pounds  per 
annum  payable  quarterly    And  from  and  after  the  decease  of 
my  said  natural  daughter  leaving  issue  subject  as  aforesaid  I 
direct  &c." 

And  then  follow  trusts  for  the  sons  and  daughters  of  Miss 
Ehodes  successively  in  tail ;  and  then  the  will  proceeds,  "  and  in 
default  of  such  issue  then  I  declare  and  direct  that  the  said 
several  properties  shall  after  the  death  of  the  survivor  of  them 
my  said  wife  and  reputed  daughter  and  such  failure  of  issue  as 
aforesaid  become  and  be  part  of  my  residuary  estate."  Eeliance 
was,  in  the  argument,  placed  for  the  appellant  on  the  word 
"  several "  as  indicating  an  intention  to  use  words  distributively, 
and  for  the  respondents  on  the  words  "  the  survivor  "  as  indicating 
a  contrary  intention.  It  is  rather  too  narrow  a  ground  for  drawing 
a  conclusion  either  way. 

There  then  follow  provisions,  designated  as  pars.  68  and  69, 
which  it  is  not  necessary  to  set  out  at  length,  though  they 
must  be  referred  to  afterwards,  and  then  follow  important  provi- 
sions designated  as  pars.  70,  71,  and  72,  which  it  is  as  well  to  set 
out  in  their  very  words : — 

"  (70.)  And  subject  and  except  as  aforesaid  as  to  all  the  residue 
of  my  real  and  personal  estate  and  the  annual  income  arising 
therefrom  I  direct  that  from  and  after  the  decease  of  my  said 
daughter  and  subject  to  the  payment  of  the  annuity  to  her 
husband  during  his  life  the  same  shall  be  held  in  trust  for  all 
and  every  the  child  and  children  of  my  said  reputed  daughter 
who  being  a  son  or  sons  shall  attain  the  age  of  twenty-one  years 
or  being  a  daughter  or  daughters  shall  attain  that  age  or  pre- 
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J.  C.      viously  marry  as  tenants  in  common,  and  also  during  the  mino- 
lfe82      rities  or  respective  minorities  of  any  child  or  children  of  my  said 
Erodes     reputed  daughter  I  direct  that  the  trusts  for  maintenance  educa- 
Ehodes.  bringing  up  of  child  or  children  out  of  income  of  ex- 

  pectant  share  or  shares  and  accumulation  and  investment  of 

surplus  and  use  of  expectant  income  of  shares  in  common  and 
raising  and  applying  not  exceeding  half  of  expectant  share  for 
advancement  in  the  world  hereinbefore  set  forth  as  applicable  to 
the  expectant  shares  or  succession  of  the  children  or  child  of  my 
said  daughter  hereinbefore  set  forth  shall  be  herein  implied  and 
made  applicable  to  the  expectant  shares  or  succession  of  the 
children  or  child  of  my  said  daughter  last  hereinbefore  provided 
(71)  And  in  case  there  shall  be  no  children  or  child  of  my  said 
marriage  who  being  a  son  shall  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  shall  attain  that  age  or  marry  and  there  shall 
be  no  children  or  child  of  my  said  daughter  who  shall  being  a 
son  live  to  attain  the  age  of  twenty- one  years  or  being  a  daughter 
shall  live  to  attain  that  age  or  marry  (72)  then  subject  to  the 
preceding  provisions  of  this  my  will  as  to  the  ultimate  residue  of 
my  real  and  personal  estate  " 

he  makes  a  bequest  over.  This  completes  the  will  as  far  as  regards 
the  bequests  for  the  benefit  either  of  his  widow,  and  his  issue  by 
her,  or  of  his  reputed  daughter,  and  her  husband,  should  she 
marry,  and  her  issue,  and  contains  all  to  which  it  is  necessary  to 
refer  for  the  purpose  of  deciding  the  question  now  before  their 
LordshipSo 

And  now  it  is  proper  to  consider  how  the  testator  disposes  of 
the  reversion  in  Highland  Park  estate  subject  to  the  life  interests 
created  in  it,  and  the  reversion  in  Heaton  Park  estate  in  which 
there  are  no  estates  for  life  granted  after  the  estates  tail  have 
come  to  an  end.  Those  reversions  have  not,  down  to  that  part  of 
the  will  which  is  designated  as  par.  65,  been  disposed  of  further 
than  by  saying  that  they  are  "  to  go  and  be  as  hereinafter  in  that 
behalf  set  forth.'*  Are  they  to  be  included  in  "  the  undisposed  of 
residue  of  my  real  and  personal  estate"  which  is  left  to  Miss 
Ehodes  for  life?  They  certainly  are,  in  the  ordinary  natural 
sense  of  the  words,  so  included,  and  as  both  reversions  are  after 
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her  decease  settled  in  tail  on  her  children,  there  seems  every       J.  C. 
reason  for  construing  the  words  in  their  natural  sense.  Mr.  J ustice  1882 
Gillies  says  that  "hereinafter  in  that  behalf  set  forth"  cannot  Rhodes 
possibly  have  any  meaning  unless  they  refer  to  the  devises  of  Rhodes. 

estates  tail  in  these  estates  to  the  children  of  his  reputed   

daughter.  Their  Lordships  are  unable  to  agree  in  this.  They 
think  they  naturally  refer  to  the  estate  for  life  given  to  his 
daughter,  subject  to  which  those  estates  tail  are  given. 

Then  it  is  to  be  observed  that  the  income  arising  from  the 
bank  shares  and  the  £10,000  had  already,  by  what  is  referred  to 
as  par.  41,  been  settled  to  the  separate  use  of  Miss  Rhodes,  and 
the  income  from  them  was  certainly  payable  to  her  whether  Mrs. 
Rhodes  was  alive  or  not.  It  seems  to  their  Lordships  that  when 
the  testator  directs  his  trustees  to  stand  possessed  as  well  of  the 
last  mentioned  trust  property  as  of  the  bank  shares  and  £10,000  in 
trust  to  pay  the  annual  income,  &c.,  he  almost  expressly  declares 
that  the  income  arising  from  the  trust  property  shall  like  the 
income  arising  from  the  bank  shares  be  paid  to  her  whether  Mrs. 
Rhodes  is  alive  or  not.  It  is  true  that  this  cannot  be  done  with 
regard  to  any  property  the  income  of  which  is  given  to  Mrs. 
Rhodes,  so  long  as  Mrs.  Rhodes  lives  and  is  entitled  to  receive  it, 
and  this  is  provided  for  by  the  words  "  subject  to  the  foregoing 
devises,  legacies,  bequests,  and  directions."  It  is  also  provided 
for  by  the  words  of  the  preamble,  "  from  and  after  the  decease  of 
my  said  wife,"  which  if  applicable  only  to  such  property  as  she 
took  an  interest  in  may  be  useless  tautology  ;  but  if  applicable 
also  to  the  income  of  Heaton  Park  estate,  and  of  the  largo  residue 
of  his  real  and  personal  estate,  are  in  direct  conflict  with  the 
direction  to  treat  it  like  the  income  of  the  bank  shares,  and  this 
affords  a  strong  argument  that  these  words  were  not  meant  to 
have  the  effect  of  postponing  Miss  Rhodes'  interest  till  Mrs. 
Rhodes'  death.  The  provisions  designated  as  pars.  68  and  69 
have  a  tendency  the  same  way,  but  as  these  provisions  are  not 
very  clear,  and  apparently  interfere  with  the  life  interest  of  the 
daughter,  as  soon  as  a  son  attains  twenty-one,  their  Lordships  do 
not  so  much  rely  on  that.  But  the  provisions  as  to  the  distribu- 
tion, after  the  death  of  his  daughter,  of  the  residue  of  his  real  and 
personal  estate  amongst  the  children  of  his  reputed  daughter  who 
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J.C.  attain  the  age  of  twenty-one,  or  being  daughters  previously 
1882  marry,  are,  their  Lordships  think,  very  strongly  in  favour  of  the 
Ehodes  appellant.  All  that  has  been  already  said  in  commenting  on 
what  are  called  pars.  54  and  55,  as  to  the  incongruity  of  giving 
estates  tail,  and  vesting  portions  at  a  period  when  Mrs,  Ehodes, 
who  took  no  interest  in  the  bulk  of  this  property,  might  be  alive, 
and  yet  making  them  all  contingent  till  her  death,  is  applicable 
here,  except  that  there  is  not  in  this  part  of  the  will  an  express 
reference  to  Mrs.  Ehodes  being  alive  at  the  time  when  the  portion 
of  a  daughter  vested  on  her  marriage,  for  it  is  not  here  provided 
that  the  marriage  shall  take  place  with  Mrs.  Ehodes'  assent. 

And  the  bringing  down  and  applying  to  the  expectant  shares  of 
the  children  in  the  residue  of  the  real  and  personal  estate  of  the 
maintenance  and  education  clauses,  already  given  in  what  are 
called  pars.  43  and  44,  as  to  the  bank  shares  and  £10,000  are 
also  strongly  in  favour  of  the  appellant.  Those  clauses  were  very 
properly  made  applicable  to  the  case  of  children  being  minors 
after  the  death  of  their  mother,  the  testator's  daughter,  and  had 
not  a,nd  could  not  have  any  reference  to  the  life  of  Mrs.  Ehodes. 
If  the  words  of  the  so-called  par.  64  are  construed  as  confining 
the  application  of  the  words  "  after  the  decease  of  my  wife  "  to 
the  bequests  and  devises  of  property  in  which  she  took  an 
interest,  those  maintenance  and  advancement  clauses  are  very 
properly  brought  down  and  applied  to  the  shares  given  to  the 
children  in  the  residue  of  the  real  and  personal  estate  in  which 
Mrs.  Ehodes  took  no  interest.  If  the  words  in  the  preamble  are 
read  as  applying  to  all,  and  postponing  the  shares  so  long  as 
Mrs.  Ehodes  lives,  they  are  not  applicable,  and  a  child  of  the 
daughter  who  is  left  a  minor  on  the  death  of  her  mother,  though 
likely  to  have  a  very  large  portion,  is  left  unprovided  for  so  long 
as  Mrs.  Ehodes  lives.  This  seems  to  their  Lordships  what  the 
testator  did  not  intend. 

All  absurdity  and  incongruity  is  removed  if  the  words  "  leaving 
issue  "  and  without  leaving  issue  "  in  the  two  preambles  are  con- 
strued as  having  been  from  the  rest  of  the  will  shewn  to  have 
been  used  in  the  sense  already  indicated,  and  if  the  words  "  from 
and  after  the  decease  of  my  said  wife  "  are  construed  as  having 
been  shewn  to  have  been  used  as  confined  to  such  property  as  she 
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took  an  interest  in  terminable  at  her  death;  constrialng  it,  as  it  is      J.  c. 
commonly  said,  distributively,  or  as  it  is  perhaps  more  properly  i882 
said,  reddendo  singula  singulis.    Whether  it  is  proper  to  construe  li^gg 
them  as  also  meaning  on  the  failure  of  the  interest  before  her 
death  is  a  question  w  hich  does  not  arise  yet,  and  may  never  arise, 
as  Mrs.  Ehodes  may  never  marry.    Their  Lordships  do  not  there- 
fore decide  this,  though  they  wish  to  say  that  they  are  not  to  be 
understood  as  expressing  an  opinion  against  this  construction. 

Their  Lordships  do  not  think  that,  to  construe  a  particular  set 
of  words  reddendo  singula  singulis  is  properly  to  be  called  putting 
on  them  a  meaning  contrary  to  the  plain  and  natural  sense  of  the 
words ;  the  subject  matter  and  context  may  be  such  as  to  make 
such  a  construction  the  most  obvious  and  natural  construction, 
though  probably  it  requires  some  context  to  justify  it.  Much  of  the 
argument  of  the  respondents  was  based  uiponBex  v.  Bingstead  (1), 
which  was  the  joint  judgment  of  Bay  ley,  Littledale,  and  Parke,  J  J. 
(afterwards  Lord  Wensleydale).  It  is  said,  "there  is  no  doubt 
that,  in  furtherance  of  the  manifest  intention  of  the  testator, 
general  words  which,  taken  in  their  ordinary  grammatical  sense, 
apply  to  the  whole  property  devised,  may  be  taken  distributively, 
and  that,  reddendo  singula  singulis,  they  may  be  applied  to  that 
part  of  the  property  to  which  they  appear  by  the  context  to  be 
applicable,  so  as  to  suffer  other  property  to  which,  in  their  gram- 
inatical  sense,  they  would  apply,  to  pass  immediately.  But,  in 
order  to  warrant  such  a  construction,  it  must  appear  manifestly 
from  the  other  parts  of  the  will  that  that  was  the  intention."  In 
Bex  V.  Bingstead  the  (3ourt  thought  it  was  not  the  intention. 
Their  Lordships  do  not  intend  to  ex|)ress  any  opinion  as  to 
whether  the  Court  were  or  were  not  right  in  so  holding,  nor  as  to 
whether  they  succeeded  in  reconciling  their  decision  with  others. 
It  is  enough  for  their  Lordships  to  say  that  they  are  convinced 
that  in  this  will  it  does  appear  manifestly  from  other  parts  of  this 
will  that  such  was  tli'e  intention. 

The  result  is  that,  in  the  opinion  of  theii-  Lordships,  the  decree 
dismissing  the  appellant's  suit  should  be  reversed,  and  that  instead 
thereof,  the  Court  should  declare  that,  according  to  the  true  con- 
struction of  the  will,  and  in  the  events  which  have  happened,  the 

(1)  <)  B.     (\  '218. 
Vol.  Vn.  ;> 
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•J.  0.       appellant  has  become  entitled  to  the  present  enjoyment  of  the 
1882       interest  by  the  said  will  given  to  her  for  her  life  in  all  the  undis- 
Rhodes     posed  of  residue  of  the  testator's  real  and  personal  estate,  inelud- 
Bhodes.  therein  Heaton  Park  estate,  subject  only  to  the  foregoing 

—  devises,  legacies,  bequests,  and  directions.  They  further  think 
that  the  costs  of  all  parties  to  all  the  proceedings  in  the  colony, 
as  well  as  of  this  appeal,  as  between  solicitor  and  client,  should 
be  paid  out  of  the  estate.  And  they  will  humbly  advise  Her 
Majesty  in  accordance  with  this  opinion. 

Solicitors  for  appellant :  Paines,  Lay  ton  ^  dt  Polloch 
Solicitors  for  trustees  of  the  will :  W.  &  J,  Flower  &  Nusmj. 
Solicitors  for  the  other  respondents  :  Lee,  Bolton,  Lee. 
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E.  JOHNSTON  &  Co  Appellants  ;     H.  l.  (E.) 

1882 

AKCHIBALD  OKK  EWING  &  Co.   .    .    .    Eespondents.  ^f^^- 

Trade-marh — Injunction, 

No  trader  has  a  right  to  use  a  trade-mark  so  nearly  resembling  that  of 
another  trader  as  to  be  calculated  to  mislead  incautious  purchasers. 

The  use  of  such  a  trade-mark  may  be  restrained  by  injunction,  although 
no  purchaser  has  actually  been  misled ;  for  the  very  life  of  a  trade-mark 
depends  upon  the  promptitude  with  which  it  is  vindicated. 

So  held,  affirming  the  decision  of  the  Court  of  Appeal. 

Appeal  from  a  decision  of  the  Court  of  Appeal  affirming  a 
decision  of  Fry  J.  granting  an  injunction  against  the  appel- 
lants (1). 

The  facts  are  stated  in  the  judgment  of  the  Lord  Chancellor. 

Feb.  20,  21,  23,  24,  27.  Aston  Q.C,  and  John  Cutler  for  the 
appellants  discussed  the  evidence  at  length  and  contended  that 
the  decision  of  the  Court  of  Appeal  upon  the  facts  was  wrong. 
Without  disputing  any  principle  of  law  or  equity  established  by 
the  authorities  they  cited  the  following  cases,  where  the  Courts 
had  either  granted  or  refused  an  injunction: — Singer  Mmiufac- 
turing  Co,  v.  Wilson  (2) ;  Edelsten  v.  Edelsten  (3) ;  Seixo  v.  Pro- 
vezende  (4)  ;  Ford  v.  Foster  (5) ;  Cojpe  v.  Evans  (6) ;  Woollam  v. 
Batcliff  (7) ;  Wotlierspoon  v.  Currie  (8) ;  Farina  v.  Siiverlock  (9) ; 
Blackwell  v.  Crahb  (10) ;  and  Sebastian's  Digest  of  Trade-mark. 
Cases,  pp.  373,  390. 

[Lord  Watson  : — How  can  observations  of  judges  upon  other 
and  quite  different  facts  bear  upon  the  present  case,  in  which  the 

(1)  13  Ch.  D.  434.  (6)  Law  Ecp.  18  Eq.  138. 

(2)  2  Ch.  D.  434.  (7)  1  H.  «fe  M.  259. 

(3)  1  De  G.  J.  &  S.  185.  (8)  Law  Rep.  5  H.  L.  503. 

(4)  Law  Rep.  1  Ch.  192.  (9)  1  K.  &  J.  509 ;  G  De  G.  M. 

(5)  I^w  Rep.  7  Ch.  611.  G.  214. 

(10)  3G  L.  J.  (Ch.)  504. 
Vol.  Vn.  3  R 
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H.  L.  (E.)  only  question  is  what  is  the  result  of  the  evidence  ?  Lord 
1882      Blackburn: — The  question  to  be  determined  is  a  question  of 
Johnston  fact.] 

Oee^Ewing.     The  appellants'  counsel  also  cited  the  Trade-marks  Eegistration 
—      Acts  (38  &  39  Yict.  c.  91,  and  39  &  40  Vict.  c.  33)  and  Orr 
Ewing  v.  Begistrar  of  Trade-marTcs  (1). 


Bavey  Q.G.,  H.  A,  Giffard  Q.G.,  and  A,  Young  for  the  respon- 
dents, were  not  heard. 

March  6.   The  Lord  Chancellor  (Lord  Selborne) : — 

My  Lords,  this  case  was  argued  fully  by  the  appellants'  counsel 
on  Monday  last  and  on  several  preceding  days,  and  the  time 
which  has  elapsed  since  the  arguments  has  enabled  your  Lordships 
very  fully  to  consider  them.  The  result,  I  believe,  is  that  none 
of  your  Lordships  think  it  necessary  to  call  upon  the  counsel  for 
the  respondents. 

The  plaintiffs,  respondents  in  this  case,  claim  to  be  entitled  to  a 
distinctive  label  or  trade-mark,  which  they  have  been  in  the  habit 
of  affixing  to  the  inner  wrapper  of  each  bundle  of  Turkey  red 
twist  or  yarn  exported  by  them  to  certain  Oriental  markets ;  and 
which  in  the  4th  paragraph  of  their  statement  of  claim  is 
described  as  "  of  a  triangular  shape,  bearing  in  green  and  gold 
colours  the  device  of  two  elephants,  with  a  drooping  cloth  or 
banner  suspended  between  them,  upon  which  are  printed  the 
words  *  Prime  Turkey  red  No.  40 '  (or  other  number  according  to 
the  fineness  of  the  yarn)  :"  these — and  these  only — being  alleged 
by  them  to  be  "the  essential  and  distinguishing  characteristics 
thereof."  They  allege  that  the  defendants  (the  appellants  here) 
have  infringed  this  trade-mark  by  exporting  to  the  same  markets 
goods  similar  (except  in  quality)  with  labels  similar  in  shape, 
colour  and  appearance,  having  all  the  distinguishing  character- 
istics of  the  plaintiffs'  label  or  ticket,  and  only  colourably  different 
therefrom;  and  which  (as  they  further  say)  are  calculated  to 
deceive  purchasers  of  the  defendants'  goods  into  the  erroneous 
belief  that  they  are  purchasing  yarn  or  twist  dyed  by  the  plain- 


(1)  4:  App.  Cas.  479. 
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tiffs.  The  appeal  is  brouglit'from  a  judgment  of  the  Lords  Justices  H.  L.  (E.) 

aflSrming  a  decree  of  Fry  J.  in  the  plaintiffs'  favour.  1882 

It  is  in  my  opinion  established  by  the  evidence  that  the  plain-  Johnston 

tiffs  before  1875  had  been  in  the  habit  of  exporting  to  Bombay,  ewing 

for  more  than  twenty  years,  Turkey  red  yarn  or  twist,  with  the   

.  1  1       .  '^^^^  Selborne, 

ticket  or  label  which  they  claim  affixed  to  the  inner  (but  not  to 
the  outer)  covering  of  each  bundle  or  package,  and  also  affixed  in 
^  conspicuous  manner  to  the  wrappers  of  the  samples  intended  to 
be  shewn  to  customers.  The  goods  so  ticketed  or  labelled  were 
consigned  to  the  plaintiffs'  agents  at  Bombay  (originally  Crawford 
&  Co.,  afterwards  for  a  long  time  Graham  &  Co.,  and  during  the 
last  few  years  Framjee  &  Co.) ;  other  labels  being  used  by  them 
when  they  sent  out  goods  (of  the  same  quality)  in  execution  of 
orders  from  other  persons.  The  trade  so  carried  on  by  the  plain- 
tiffs through  these  agents  was  large  and  valuable.  Their  yarn  or 
twist  was  sold  in  Bombay,  partly  to  dealers  by  whom  it  was 
•carried  into  the  interior  of  a  large  tract  of  country  and  disposed  of 
either  to  other  local  dealers  or  to  the  ultimate  consumers,  and 
partly  to  weavers  resident  in  Bombay.  With  all  these  classes  of 
customers  the  plaintiffs'  article  had  acquired  a  high  reputation, 
and  commanded  a  better  price  than  other  competing  yarns.  It 
was  also  exported,  with  the  same  ticket  or  label  affixed  in  the 
same  manner,  to  the  plaintiffs'  agents  at  Aden ;  between  which 
place  (and  other  Ked  Sea  ports)  and  Bombay  there  is  a  close  con- 
nection :  much  of  the  Aden  trade  being  conducted  by  Parsee  or 
other  Bombay  merchants. 

During  the  whole  time,  from  the  commencement  of  the  use  of 
this  ticket  or  label  to  1875,  there  was  no  other  trade-mark  in  use 
either  at  Bombay  or  at  Aden  or  (so  far  as  appears  from  the  evi- 
dence) anywhere  else,  having  those  essential  and  distinguishing 
characteristics  upon  which  the  plaintiffs  rely ;  viz.  tlie  device  of 
two  elephants  in  the  upper  corners  of  a  green  and  gold  ticket, 
with  a  drooping  cloth  or  banner  suspended  between  them  and  a 
certain  inscription  thereon.  There  appear  to  have  been  other 
trade-marks  with  inscribed  cloths  or  banners  supported  by  other 
animals  (lions,  e.g.  or  birds)  in  the  upper  corners  of  similar 
triangular  green  and  gold  tickets;  but  there  was  no  other  in 
which  the  supporters  of  the  banner  were  two  elephants.    Hence  it 

3        R  2 
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H.  L.  (E.)  happened  that  many  of  the  customers  who  desired  to  purchase 
1882      the  plaintiffs*  yarn  in  Bombay  and  the  markets  supplied  from 
JoBraOTON    thence,  were  in  the  habit  of  knowing  it  as,  and  calling  it,  hhe 
hathi    which  in  the  Guzerathi  language  means  "  two  elephants  " : 
sometimes  prefixing  the  word  "  Graham's"  and  sometimes 
L.c.       "sooneri,"  which  means    golden."    It  is  in  my  opinion  clear 
upon  the  evidence  that  these  words  "  bhe  hathi "  so  used  (whether 
alone  or  not)  had  reference  to  the  device  upon  the  plaintiffs' 
ticket ;  that  they  were  used  to  describe  the  plaintiffs'  goods,  and 
those  only  ;  and  that  any  customer  or  native  dealer  in  Bombay  or 
the  districts  thence  supplied,  when  he  asked  for  "  bhe  hathi " 
yarn  would  be  asking  for  the  yarn  exported  by  the  plaintiffs  and 
bearing  their  trade-mark. 

It  is  proper,  with  a  view  to  the  necessary  comparison  between 
the  plaintiffs*  and  the  defendants'  ticket,  to  add  that  in  the 
plaintiffs'  ticket  above  the  centre  of  the  cloth  or  banner  and 
between  the  two  elephants  there  is  a  crown,  which  is  not  claimed 
in  the  suit  as  an  essential  or  distinguishing  characteristic  of  the 
plaintiffs'  ticket,  and  which  has  (at  all  events)  not  been  adopted 
by  the  defendants. 

The  plaintiffs'  title  to  their  own  trade-mark  being  clearly  made 
out,  the  only  question  is  whether  the  defendants  have  infringed  it? 

The  defendant,  Mr.  Johnston,  had  carried  on  from  1S68  to 
1873  business  which  did  not  extend  to  any  dealings  in  yarn.  In 
1873  he  entered  into  partnership  with  the  other  defendant, 
Nasserwanjee  Jamasjee  Moolla,  a  native  of  Bombay,  who  had 
also  down  to  that  time  no  dealings  in  Turkey  red  or  other  yarns. 
Both  defendants  before  1875  became  acquainted  with  the  cha- 
racter and  circumstances  of  the  Bombay  and  Aden  trade  in 
Turkey  red  yarns,  and  (among  other  tickets  used  in  those  markets) 
with  the  plaintiffs'  two-elephant  ticket.  They  exported  during 
the  first  two  years  of  their  partnership  to  Aden  and  to  Bombay 
goods  described  by  Moolla  as  of  a  general  miscellaneous  cha- 
racter," and  by  Johnston  as  "  Turkey  grey,  handkerchiefs  and 
scarfs not,  however,  any  yarn  or  twist.  Upon  the  goods  which 
they  so  exported  they  affixed  a  ticket  of  their  own  bearing  a 
device  called  "Gumputty,"  being  the  figure  of  an  Indian  idol 
represented  as  sitting  cross-legged  with  an  elephant's  trunk.  But 
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accordiog  to  tlie  view  which  I  take  of  the  evidence  it  is  not  H.  L.  (E.) 

shewn  that  the  goods  exported  by  them  to  either  of  these  1882 

markets  during  those  two  years,  were  such  either  in  quantity  or  Johnston 

in  character  as  to  make  that  Gumputty  ticket  generally  known  as  ^^^^  ^-^^^^ 

a  svmbol  of  goods  exported  by  the  defendants.   

t=>  1.  ^  j^j.^  Selbome, 

The  dealings  of  the  defendants  in  Turkey  red  yarn  originated  ^.c. 
in  an  order  from  a  merchant  at  Aden,  named  Abdool  Ali  Abdool 
Hoosain,  to  purchase  and  ship  to  him  two  bales  of  that  com- 
modity of  the  fineness  designated  by  the  number  20 ;  which 
order  was  given  by  a  letter  dated  the  27th  of  February  1875. 
It  was  stated  in  that  letter  that  the  writer  had  been  in  the  habit 
of  getting  this  description  of  goods  from  Messrs.  Dadabhoy  &  Co. 
(who  were  the  plaintiffs*  agents  at  Aden)  ;  but  that  the  agents  of 
the  defendants  at  that  place,  Messrs.  Brannee  &  Bhicajee,  had 
informed  him  that  the  defendants  would  supply  them  on  better 
terms.      As  for  the  ticket  on  these  yarns    (the  letter  proceeded) 

we  do  not  bind  you  in  any  way  ;  you  may  substitute  any  tickets 
in  place  of  the  Indian  goddess  and  elephants  tickets ;  but  please 
make  the  tickets  of  the  same  colour  and  equal  in  size  to  those  of 
Messrs.  Dadabhoy." 

I  have  no  doubt  that  the  tickets  referred  to  in  this  letter  as 
the  "  elephants  tickets,"  and  "  those  of  Messrs.  Dadabhoy  "  were 
the  same,  and  were  the  plaintiffs'  two  elephant-tickets,  known  by 
the  Guzerati  name  "  bhe  hathi "  in  the  Indian  and  Aden  markets. 
And  it  is  in  my  opinion  a  necessary  conclusion  from  the  evidence 
that  these  expressions  would  be  and  were  so  understood  by  the 
defendants;  who  (as  has  been  said)  were  already  acquainted 
with  the  plaintiffs'  two-elephant  tickets.  The  "  Indian  goddess  " 
tickets  referred  to  in  the  same  letter  were  (no  doubt)  the  Gum- 
putty  tickets,  which  the  defendants  had  been  for  the  two  years 
preceding  in  the  habit  of  affixing  to  the  miscellaneous  goods 
exported  by  them. 

It  was  in  consequence  of  the  receipt  of  this  order,  and  for 
the  purpose  manifestly  of  direct  competition  with  the  plaintiffs' 
twist  or  yarn  in  the  Aden  market  (the  order  having  been  soli- 
cited by  the  defendants'  agents  from  Abdool  Ali  who  had  pre- 
viously been  a  customer  of  the  plaintiffs'  agents)  that  the  ticket 
or  label,  now  alleged  to  be  an  infringement  of  the  plaintiffs'  trade- 
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H.  L.  (E.)  mark,  was  originally  devised.    The  account  of  its  origin  given  by 

1882  Mr.  Johnston  is  that  having  arranged  with  T.  P.  Miller  &  Go. 

Johnston  Turkey  red  dyers  at  Glasgow,  to  supply  the  yarn  ordered,  the 
Obe  Ewikg  ^^f^^^^'^*^  obtained  from  that  firm  a  green  and  gold  triangular 
  ticket ;  not  the  plaintiffs'  ticket,  and  in  fact  a  little  larger  than  itc 

Lord  Selborne,  ,  .  ^     ,  . 

L-c.  They  then  cut  out  a  piece  of  white  paper  of  the  same  size  and 
shape,  and  "  stuck  in  the  middle  a  Gumputty,"  writing  their  own 
names  at  the  bottom.  Mr.  Johnston  then  called  with  it  at  the 
office  of  Messrs.  McClure  &  Macdonald,  lithographers  and  printers, 
in  London  ;  and  he  says :  They  sketched  in  something  or  other „ 
The  son  of  one  of  the  partners,  I  believe,  sketched  in  elephants  at 
the  sides."  Cross-examined  he  said :  "  I  can't  recollect  making 
any  suggestion  as  to  how  the  ticket  should  be  filled  up,  but  I  may 
have  done."  I  have  myself  no  doubt  that  he  did.  McClure  & 
Macdonald  (as  it  happened)  were  the  plaintiffs'  engravers  ;  but  of 
this,  Mr.  Johnston  says,  he  was  not  then  aware.  Although  the 
sketch  was  thus  obtained  from  them,  they  were  not  employed  to 
engrave  or  to  print  the  tickets,  which  was  done  by  a  Glasgov/ 
printer  named  Leggatt.  But  they  were  printed  from  that 
design. 

The  ticket  thus  adopted  by  the  defendants  and  which  they 
proceeded  to  affix  to  the  yarn  ordered  by  Abdool  Ali  and  to 
several  other  consignments  afterwards  sent  by  them  to  Aden,  and 
also  a  smaller  quantity  which  they  exported  in  the  following  year 
to  Bombay  (being  triangular  in  shape  and  printed  in  gold  on  a 
green  ground,  like  the  plaintiffs'  and  many  other  tickets)  has  in 
the  centre  of  the  upper  part  (where  the  plaintiffs'  ticket  has  a 
crown)  the  Gumputty  figure,  similar  to  that  which  the  defen- 
dants had  previously  affixed  to  their  own  miscellaneous  goods, 
but  which  had  never  before  been  used  by  them  as  a  trade-mark 
for  Turkey  red  yarn.  With  this  figure  so  placed,  it  associated 
two  elephants  in  the  two  upper  corners  with  a  drooping  cloth  or 
banner  suspended  between  them,  on  which  were  inscribed  the 
words  "Prime  Turkey  red"  (with  the  number)  and  their  own 
names  below,  "  E.  Johnston  &  Co.,  London."  When  this  ticket 
and  the  plaintiffs'  are  placed  side  by  side  the  differences  in  detail 
between  them  are  very  apparent.  The  Gumputty  in  the  one 
occupies  the  place  of  the  crown  in  the  other.    The  plaintiffs'  name 
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is  inscribed  on  the  cloth  or  banner  in  Oriental  characters,  with    H.  L.  (E.) 

"  Levenbank "  (their  place  of  business)  in  English  characters  i882 

below.    The  defendants'  name  and  place  of  business  are  inscribed  jo^I^on 

on  the  cloth  or  banner  in  English  letters.    The  cloth  or  banner  ^  ^ 

°      .  Ore  Ewing. 

itself  is  lara^er  and  fuller  in  the  plaintiffs'  label  than  in  that  of  the   

Lord  Selborne, 

defendants,  and  has  an  open  green  space  between  it  and  the 
crown ;  while  in  the  defendants'  ticket  the  Gumputty  rests  upon 
and  is  in  immediate  contact  with  it.  The  elephants  have  their 
heads  in  the  plaintiffs'  ticket,  and  their  tails  in  the  defendants', 
turned  outwards ;  in  the  plaintiffs'  their  trunks  are  turned  down, 
embracing  the  ends  of  the  cloth  or  banner ;  in  the  defendants' 
their  trunks  are  turned  upwards :  in  the  plaintiffs'  they  are  with- 
out howdahs  or  riders ;  in  the  defendants'  they  have  howdahs  on 
their  backs  with  riders  in  them,  who  hold  up  the  ends  of  the 
cloth  or  banner. 

But  although  the  mere  appearance  of  these  two  tickets  could 
not  lead  anyone  to  mistake  one  of  them  for  the  other,  it  might 
easily  happen  that  they  might  both  be  taken  by  natives  of  Aden 
or  of  India  unable  to  read  and  understand  the  English  language, 
as  equally  symbolical  of  the  plaintiffs'  goods.  To  such  persons, 
or  at  least  to  many  of  them,  even  if  they  took  notice  of  the 
differences  between  the  two  labels,  it  might  probably  appear  that 
these  were  only  differences  of  ornamentation,  posture,  and  other 
accessories,  leaving  the  distinctive  and  characteristic  symbol 
substantially  unchanged.  Such  variations  might  not  unreasonably 
be  supposed  to  have  been  made  by  the  owners  of  the  plaintiffs' 
trade-mark  themselves  for  reasons  of  their  own ;  especially  as  it 
was  a  common  practice  in  those  markets  for  the  same  traders  (the 
plaintiffs  among  others)  to  affix  to  their  inner  packages,  some- 
times one  form  of  mark,  and  sometimes  another,  for  reasous'more 
material  to  themselves  than  to  the  ultimate  consumer.  In  the 
Glenfield  Starch  Case,  Wothers^pooii  v.  Currie  (1),  the  difference 
between  the  two  labels  was  very  obvious  to  the  eye,  even  upon 
the  most  cursory  inspection:  and  they  Avere  both  intended  for 
markets  where  the  English  language  (in  which  they  were  throno-h- 
out  written)  was  understood.  But  the  use  of  the  characteristic 
word  "  Glenfield  "  was  enough  for  the  purposes  of  deception  ; 
(1)  Law  Rep.  5  H.  L.  50.^. 
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Ore  Ewing 

Lord  Selborne, 


H.  L.  (E.)  and  here  the  use  of  two  elephants  in  the  upper  corners,  with 
1882  an  inscribed  cloth  or  banner  depending  between  them,  was  in 
Johnston  ^7  judgment  enough  for  the  same  purpose.  It  is  true  that 
deception  in  fact  is  not  in  this  case  proved  ;  but  there  is  a  large 
body  of  trustworthy  evidence  to  the  effect  that  such  deception 
ird  '  would  be  liable,  and  very  likely,  to  occur,  at  all  events  with  the 
more  ignorant  class  of  consumers,  particularly  in  the  up-country 
districts  ;  and  with  this  evidence  my  own  judgment  concurs.  Nor 
am  I  able  to  conceive  any  satisfactory  explanation,  under  all  the 
circumstances  of  this  case,  of  the  adoption  by  the  defendants  of 
that  particular  device — two  elephants  at  the  upper  corners  of  the 
ticket  with  a  cloth  or  banner  suspended  between  them — knowing 
as  they  did  the  plaintiffs'  ticket,  knowing  also  the  character  and 
circumstances  of  the  markets,  and  entering  as  they  did  upon  this 
particular  branch  of  trade  with  the  direct  object  of  competing 
with  and  underselling  the  plaintiffs,  unless  it  was  because  they 
had  a  desire  and  intention  to  approach  to  the  plaintiffs'  trade- 
mark as  nearly  as  they  possibly  could.  For  such  desire  and 
intention  no  motive  can  be  suggested,  except  that  of  getting  some 
part  of  the  benefit  of  the  goodwill  and  reputation  of  the  plaintiffs* 
trade. 

Eeliance  was  placed  by  the  defendants'  counsel  upon  the  differ- 
ences between  the  marks  on  the  outer  wrappers  of  the  plaintiffs' 
and  the  defendants'  goods.  But  these  outer  wrappers  may  in  my 
opinion  be  disregarded.  The  name  bhe  hathi  "  by  which  the 
plaintiffs'  goods  were  known,  was  derived  from  the  inner  and  not 
from  the  outer  label ;  and  the  samples  which  would  be  exhibited 
to  customers  bore  on  their  wrappers  the  inner  label  and  not  the 
outer. 

I  do  not  think  it  at  all  necessary  for  the  purposes  of  the  present 
ease  to  enter  into  any  inquiry  as  to  the  extent  to  which,  or  the 
period  during  which,  certain  square  labels  of  John  Orr  Ewing  & 
Co.,  on  which  two  elephants  standing  together  with  their  trunks 
interlaced  are  represented,  may  have  been  used  as  tickets  for 
Turkey  red  yarn  in  the  Bombay  or  in  any  other  markets.  They 
do  not  appear  to  have  been  at  any  time  sufficiently  known  to 
prevent  the  name  "  bhe  hathi  "  from  being  understood  in  those 
markets  as  distinctive  of  the  plaintiffs'  goods ;  and  for  some  years 
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their  use  there  seems  to  have  been  discontinued.    The  same  H.  L.  (E.) 
design  was  adapted  to  the  triangular  green  and  gold  form  of  label,  1882 
for  use  at  Penang  in  1868.    Another  triangular  label,  with  two  Johnston 
elephants  standing  and  a  palm-tree  between  them,  was  used  on  ewing 
goods  exported  to  Aden  by  a  firm  named  Wright  Newson  &  Co. 
on  a  single  occasion  only,  in  1874. 

Of  the  other  labels  put  in  evidence,  as  having  been  used  by 
persons  not  parties  to  this  suit,  some  have  a  single  elephant,  and 
some  two  elephants'  heads ;  but  none,  except  those  (already 
mentioned)  of  John  Orr  Ewing  &  Co.,  and  Wright  Newson 
<&  Co.,  bear  any  device  to  which  the  description  "  bhe  hathi " 
or  *•  Two  Elephants  "  would  have  been  appropriate.  None  of  all 
these  different  labels  (whether  lawfully  used  or  not,  and  whether 
with  or  without  two  elephants)  can  possibly  be  regarded  as  copies 
or  colourable  imitations  of  that  particular  combination  of  two 
elephants  with  the  cloth  or  banner  suspended  between  them, 
which  (and  which  alone)  is  claimed  by  the  plaintiffs  in  this  suit  as 
an  essential  and  characteristic  feature  of  their  trade-mark. 

Your  Lordships  are  not  called  upon  to  decide  whether  a  ticket, 
which  was  a  rightful  and  bona  fide  trade-mark  of  the  trader  using 
it,  could  be  excluded  by  injunction  from  particular  markets 
(though  unimpeachable  everywhere  else)  merely  because  in  those 
markets  it  might  be  liable  to  be  called  by  a  name  which  the 
mark  of  another  trader  had  already  acquired  there.  To  that  pro- 
position I  should  not  myself,  as  at  present  advised,  be  prepared  to 
assent.  But  the  respondents  have  agreed  to  the  omission  from 
the  injunction  granted  in  this  case  of  the  only  words  which  might 
possibly  have  been  thought  to  give  countenance  to  such  a  proposi- 
tion ;  though  I  do  not  think  they  were  so  intended.  The  injunc- 
tion, as  it  will  stand  when  those  words  are  omitted,  is  in  my 
judgment  a  necessary  result  of  the  application  to  the  circumstances 
of  this  case  of  principles  beyond  controversy  ;  which  were  applied, 
under  circumstances  more  or  less  similar,  by  this  House  in 
Wotherspoon  v.  Gurrie  (1)  and  by  Lord  Westbury  in  Edelsten  v. 
Edelsten  (2). 

I  am  therefore  of  opinion  that  the  ])resent  appeal  must  be  dis- 
missed with  costs. 

(1)  Law  Rep.  5  H.  L.  508.  (2)  1  Dc  C^.  J.     S.  185. 
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H.  I:.  (E.)  Lord  Blackbuen  : — 

1882         ii^y  Lords,  I  am  of  the  same  opinion.    I  do  not  think  it 
Johnston    necessary,  after  what  has  been  said,  to  read  any  part  of  the  evi- 
Orb  Ewing.  <5ence  in  this  case.    It  is  proved — and  I  believe  indeed  it  was 

  not  disputed — that  since,  I  think,  the  year  1850  down  to  the 

commencement  of  this  action,  the  plaintiffs  had  used  the  label 
marked  A  to  distinguish  the  yarns  of  their  manufacture  sent  by 
themselves  to  their  own  agents.  And  there  is  overwhelming 
evidence  that  this  label  had  become  well  known  in  all  the  Eastern 
markets  as  designating  such  goods,  and  that  the  plaintiffs  had 
acquired  such  a  reputation  that  a  higher  price  was  paid  for  yarn 
with  this  trade-mark  than  for  others  perhaps  quite  as  good,  but 
not  having  the  advantage  of  being  guaranteed  by  the  plaintiffs' 
reputation.  And  there  is  overwhelming  evidence  that  such  yarns 
had  come  to  be  known  and  asked  for  in  those  Eastern  markets  as 
"  two-elephant  "  yarns,  or  some  other  similar  name,  which  I  con- 
sider important  as  evidence  that  the  two  elephants  were,  in  the 
minds  of  the  purchasers,  the  characteristic  feature,  or  at  least  a 
very  characteristic  feature,  of  this  trade-mark.  The  defendants 
have  tried  but  totally  failed  to  prove  that  anyone  else  had  ever 
used  any  trade-mark  for  yarns  with  two  elephants  on  it  at  all ; 
certainly  not  to  such  an  extent  as  to  be  known  in  any  of  those 
Eastern  markets. 

All  this  was  known  to  the  defendants  when  in  the  year  1875 
they  for  the  first  time  used  the  label  B.  This  was  before  the  first 
of  the  Trades-mark  Eegistration  Acts  was  passed,  and  this  action 
was  commenced  before  either  of  those  Acts  came  into  operation, 
so  that  this  case  must  be  decided  on  what  was  the  common  law, 
without  any  reference  to  those  Acts.  Trade-marks  have  some- 
times been  likened  to  letters  patent  and  sometimes  to  copyrights, 
from  both  of  which  they  differ  in  many  respects.  And  I  think, 
to  borrow  a  phrase  used  by  Lord  EUenborough  in  Waring  v. 
Cox  (1),  with  reference  to  a  different  branch  of  the  law,  "  Much 
confusion  has  arisen  from  similitudinary  reasoning  on  the  subject." 

I  think  the  true  guide  is  given  by  Lord  Kingsdown  in  the 
Leather  Cloth  Comj^any  {Limited)  v.  American  Leather  Cloth  Com- 

(1)  1  Camp.  369. 
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fany  (Limited)  (1),  where  he  says :  "  The  fundamental  rule  is  that  H.  L.  (E.) 
one  man  has  no  right  to  put  olf  his  goods  for  sale  as  the  goods  of  1882 

a  rival  trader  ;  and  he  cannot  therefore  (in  the  language  of  Lord  Johnston 

Langdale  in  the  case  of  Perrij  v.  Triiefit  (2))  *be  allowed  to  use  qerEwing 

names,  marks,  letters  or  other  indicia  by  which  he  may  induce   

'  '  J  Lord  Blackburn. 

purchasers  to  believe  that  the  goods  which  he  is  selling  are  the   

manufacture  of  another  person.'  "  Then  he  proceeds  to  say  what 
he  thinks  any  person  is  at  perfect  liberty  to  do,  and  adds,  speaking 
of  the  particular  case  (3),  On  the  other  hand  they  had  no  right 
directly  or  indirectly  to  represent  that  the  article  which  they  sold 
was  manufactured  by  Crockett s  or  by  any  person  to  whom  Crocketts 
had  assigned  their  business  or  their  rights.  They  had  no  right  to 
do  this,  either  by  positive  statement  or  by  adopting  the  trade- 
mark of  Crocketts  &  Co.  or  of  the  plaintiffs  to  whom  Crocketts 
had  assigned  it,  or  by  using  a  trade-mark  so  nearly  resembling 
that  of  the  plaintiffs  as  to  be  calculated  to  mislead  incautious 
purchasers.  These  being,  as  I  conceive,  the  rights  of  the 
defendants  and  the  limit  of  those  rights,  what  is  it  that  they 
have  actually  done?  and  in  what  respect  have  they  infringed 
the  rights  of  the  plaintiffs?  That  depends  upon  the  question 
how  far  the  defendants'  trade-mark  bears  such  a  resemblance  to 
that  of  the  plaintiffs'  as  to  be  calculated  to  mislead  incautious 
purchasers."  That,  I  apprehend,  is  precisely  the  question  which  is 
to  be  asked  here.  In  the  case  from  which  I  have  been  citing  that 
question  was  answered  in  favour  of  the  defendants,  in  the  present 
case  I  think  it  must  be  answered  in  favour  of  the  plaintiffs. 

If  the  plaintiffs  had  proved  that  purchasers  had  actually  been 
deceived  by  the  use  of  the  mark  B  and  that  the  defendants  after 
being  told  of  this  had  persisted  in  using  this  mark  B,  the  plaintiffs 
would  surely  have  been  entitled  to  an  injunction  to  prevent  the 
continued  use  of  B ;  and  it  could  be  no  answer  that  the  purchasers, 
so  deceived,  were  incautious ;  the  loss  to  the  plaintiffs  of  the 
custom  of  an  incautious  purchaser  is  as  great  a  damage  as  the 
loss  of  that  of  a  cautious  one.  But  in  this  case  the  plaintiffs 
judged  it  necessary  to  proceed  without  waiting  till  actual  deceit 
was  proved,  and  I  think  they  judged  rightly,  for  as  James  L.J. 

(1)  11  II.  L.  C.  5r»8.  (2)  G  Beav.  Of.,  73. 

(3)  11  H.  L.  C.  at  p.  r.;iO. 
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H.  L.  (E.    said  (1),  "  the  very  life  of  a  trade-mark  depends  upon  the  promp- 
1882       titude  with  which  it  is  vindicated and  having  done  so  they 
Johnston  satisfy  the  Court  that  the  similarity  between  the  two 

tickets  was  such  as  to  be  calculated  to  mislead  purchasers :  and 
Gee  Ewing.        ,    ,     .     i    .  i  •       i  •    ^  i  .  i   •  . 

no  doubt  m  deciding  this  (which  is  a  question  of  fact)  every  dif- 
ference between  the  one  ticket  and  the  other  is  to  be  considered. 
There  were  differences  and  there  were  resemblances  between  the 
two  tickets.  The  use  of  the  Gumputty  or  idol  instead  of  the  crown 
is  a  marked  difference.  The  two  elephants  in  B  are  mounted  and 
their  heads  are  turned  in  a  different  direction  from  those  in  A, 
and  their  trunks  are  elevated.  Those  are  differences  which  might 
prevent  purchasers  from  being  deceived.  I  do  not  think  they 
are  such  as  to  prevent  its  being  likely  that  they  would  be  deceived, 
and  there  is  much  evidence,  which  would  have  been  admissible 
against  any  one,  to  prove  that  such  a  ticket  as  B  was  likely  to 
mislead. 

But  as  against  these  defendants  their  own  conduct  is  evidence ; 
and  I  think  their  own  conduct  is  such  as  to  prove  against  them 
that  the  resemblance  was  calculated  to  deceive.  The  defendants 
were  quite  aware  of  what  was  the  plaintiffs'  trade-mark  and  what 
was  the  view  of  it  taken  by  the  Eastern  buyers.  They  were 
sending  out  yarns  which  they  had  never  dealt  in  before,  for  the 
express  purpose  of  competing  with  the  plaintiffs,  and  that  they 
had  a  perfect  right  to  do ;  and  they  had  a  right  to  try  to  persuade 
the  native  buyers  that  their  goods  which  w^ere  cheaper  than  the 
plaintiffs'  were  as  good  or  better  than  the  plaintiffs' ;  but  they  had 
no  right  to  do  anything  which  might  lead  buyers  to  think  their 
goods  were  the  plaintiffs'  so  as  to  get  the  benefit  of  the  plaintiffs' 
reputation.  Why  then  did  they  come  so  near  the  plaintiffs' 
ticket  ?  why  use  the  two  elephants  at  all,  unless  in  the  hope  that 
incautious  purchasers  might  mistake  one  ticket  for  the  other? 
The  defendants  were  both  called  as  witnesses  and  had  every  oppor- 
tunity given  them  to  explain  this,  and  neither  could  give  any 
answer.  Their  counsel  argued  that  the  plaintiffs  had  no  monopoly 
of  elephants,  and  that  their  clients  had  a  right  to  use  them.  So 
they  had,  unless  they  used  them  so  as  to  mislead  or  at  least  be 
likely  to  mislead  purchasers  as  to  whose  the  goods  were.  And 

(1)  13  Ch.  D.  464. 
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they  complained  that  to  use  this  as  evidence  of  an  intention  to  H.  L.  (E.) 

mislead,  and  what  I  think  is  more  the  true  question,  as  evidence  1882 

of  what  the  effect  of  the  similarity  was  likely  to  be,  was  to  rely  on  Johnston 

topics  of  prejudice;  and  that  the  differences  between  the  two  orrEwing 

tickets  were  so  great  that  the  defendants  could  not  intend  to   

^  ^  Lord  Blackburn. 

mislead.    I  think  that  the  differences  were  so  great  that  the   

defendants  hoped  that  no  Court  would  say  that  the  use  of  the 
elephants  could  mislead.  In  that  they  have  been  mistaken.  I 
certainly  think  that  as  against  these  defendants  this  is  very  strong 
evidence,  and  I  do  not  think  any  hardship  is  inflicted  on  honest 
traders  by  holding  that  if  they  do  not  take  pains  when  making  a 
new  trade-mark  to  make  it  quite  unlike  an  established  one,  they 
do  so  at  the  peril  of  making  evidence  against  themselves.  I 
wish  expressly  to  say  "  evidence,"  for  I  do  not  think  it  is  a  pro- 
position of  law. 

I  quite  agree  in  the  propriety  of  altering  the  injunction  in  the 
manner  proposed,  which  I  think  was  requested  by  the  counsel  on 
both  sides. 

Lord  Watson  : — 

My  Lords,  I  also  am  of  opinion  that  the  judgment  under 
appeal  ought  to  be  affirmed.  [After  stating  the  effect  of  the 
evidence  as  to  the  trade  carried  on  by  the  appellants  and  respon- 
dents, the  user  of  their  respective  tickets,  and  the  resemblances 
and  differences  between  the  tickets,  his  Lordship  proceeded : — ] 

Apart  from  all  questions  as  to  the  bona  fides  or  mala  fides  of 
the  appellants,  I  am  disposed  to  hold  that  the  circumstances 
to  whicfi  I  have  already  adverted  afford  sufficient  grounds  for 
an  injunction  against  the  appellants.  When  a  prominent  and 
substantial  part  of  a  long  and  well  known  trade-mark,  denoting 
the  manufacture  of  a  particular  firm,  appears  as  a  prominent  and 
substantial  part  of  the  new  trade-mark  of  a  rival,  it  seems  reason- 
able to  anticipate  that  the  goods  of  the  latter  may  be  mistaken 
for,  or  sold  as,  the  manufacture  of  the  firm  to  which  the  older 
trade-mark  belongs.  The  probability  of  that  result  is  in  this  case 
enhanced  by  the  circumstance  that  all  Turkey  red  yarns  exported 
from  this  country  are  sold  in  packages  which,  in  size  shape  and 
colour,  have  the  closest  resemblance  to  each  other.    The  repro- 
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H.  L.  (E.)    duction  of  a  prominent  part  of  another  merchant's  trade-mark 
1882       upon  a  new  ticket  does  not  per  se  establish  that  the  latter  was 
Jo^sTON    prepared  by  its  owner  with  a  view  to  deceive,  by  himself  selling, 
Orr  Ewing  enabling  others  to  sell,  his  goods  as  the  manufacture  of  that 

other  merchant.  But  no  man,  however  honest  his  personal  inten- 
tions, has  a  right  to  adopt  and  use  so  much  of  his  rival's  esta- 
blished trade-mark  as  will  enable  any  dishonest  trader,  into  whose 
hands  his  own  goods  may  come,  to  sell  them  as  the  goods  of  his 
rival. 

There  is  a  great  deal  of  evidence  in  this  case  bearing  upon  the 
possibility  and  probability  of  the  use  of  the  ticket  complained  of 
leading  to  the  appellants'  yarn  being  sold  as  the  manufacture  of 
the  respondents.  It  is  no  doubt  evidence  of  opinion,  but  the 
opinion  of  persons  more  or  less  conversant  with  the  trade  in 
Turkey  red  yarn  carried  on  in  the  markets  of  Bombay  and  Aden ; 
and  these  observations  apply  to  the  witnesses  adduced  on  both 
sides.  I  think  the  weight  of  that  testimony  is  to  the  effect  that 
yarns  bearing  the  appellants'  trade-mark  would  be  occasionally, 
and  might  be  frequently  sold  to  consumers  of  Turkey  red  yarn, 
as  of  the  respondents'  manufacture,  to  the  detriment  of  the  respon- 
dents. [After  stating  some  of  the  evidence  on  this  point  his 
Lordship  proceeded : — ] 

There  are  other  circumstances  in  the  present  case  which  in  my 
opinion  establish  beyond  question  the  respondents'  right  to  have 
an  injunction  against  the  continued  user  of  the  appellants'  new 
trade-mark.  The  appellants  did  not  make  the  two  elephants  and 
banner  a  part  of  their  device  through  inadvertence.  They  were 
familia,r  with  the  respondents'  "  two-elephant "  trade-mark ;  and 
they  knew  in  1875  that  they  were  entering  into  direct  competi- 
tion with  the  respondents  in  markets  where  Turkey  red  yarns  of 
the  respondents'  manufacture,  distinguished  by  that  trade-mark, 
had  been  long  and  favourably  known.  Nothing  could  be  more 
legitimate  than  such  competition,  if  prosecuted  by  legitimate 
means ;  but  I  am  of  opinion  that,  having  regard  to  what  they 
knew  about  the  trade  and  trade-mark  of  the  respondents,  it  was 
eminently  the  duty  of  the  appellants,  in  adopting  a  ticket  of  their 
own,  to  avoid  every  feature  of  the  older  trade-mark  which  could 
by  possibility  create  the  risk  of  their  yarns  being  sold,  by  some 
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interested  and  unscrupulous  dealer,  as  the  respondents'.    And   H.  L.  (E.) 
failure  in  that  duty  will  necessarily  give  rise  to  inferences  1882 
unfavourable  to  the  honesty  of  their  intentions,  unless  the  owners  johnstox 
of  the  new  ticket  can  and  do  give  some  reasonable  explanation  of  Qj,p  eVing. 
their  conduct. 

The  statements  made  by  the  appellants  in  explanation  and 
justification  of  their  conduct,  after  their  ticket  was  challenged, 
and  before  issue  of  the  writ  of  summons,  were,  to  say  the  least, 
un candid :  and  the  depositions  of  the  two  partners  appear  to  me 
to  exhibit  a  degree  of  reticence  which  does  not  admit  of  a  favour- 
able construction.  [After  stating  the  evidence  on  this  point  his 
Lordship  proceeded : — ] 

I  regret  my  inability,  even  upon  their  own  evidence,  to  come  to 
the  conclusion  that  the  appellants  had  any  innocent  or  honest 
purpose  to  serve  in  making  these  two  elephants  part  of  the  device 
on  their  ticket.  I  do  not  wish  to  suggest  that  they  deliberately 
copied  the  respondents'  trade-mark,  with  the  intention  of  them- 
selves selling  their  yarns  as  the  respondents' ;  but  I  do  think  that, 
in  designing  their  own  trade-mark,  they  did  expect  to  derive  some 
commercial  advantage  from  the  use  of  the  two  animals  which  also 
appeared  on  the  respondents'  ticket,  because  of  their  association 
with  that  ticket :  they  at  the  same  time,  having  a  vague,  though 
it  might  be  a  sincere  belief,  that  in  the  event  of  challenge  they 
would  be  able  to  justify  what  they  had  done,  either  on  the  ground 
that  one  or  more  elephants  on  Turkey  red  tickets  were  common 
property,  or  on  the  ground  that  they  had  sufficiently  distinguished 
their  own  from  the  respondents'  ticket  by  the  substitution  of  a 
Gumputty  "  for  a  crown.  Both  these  defences  have  failed;  and 
the  necessary  consequence  in  my  opinion  is  that  the  appellants 
cannot  escape  the  imputation  of  having  acted  from  motives  not 
altogether  consistent  with  fair  mercantile  dealing,  and  must  submit 
to  the  injunction  which  has  been  granted  by  the  Courts  below, 
subject  to  the  modification  which  your  Lordships  have  proposed. 

Order  appealed  from  'varied  hij  declaring  tliat  tJie 
ivords  (1)    and  from  employing  anij  nuirl-  or 


(1)  The  terms  of  the  injunction  ap- 
pealed from  are  given  in  the  re])ort 


)•">  Ch.  D.  laO.  'I'he  injinuMion  ;is 
varied  by  tlie  House  stood     follows  : — 
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H.  L.  (E.)  words  which  would  he  calculated  to  cause  amj 

1882  TurJcey  red  yarn  not  dyed  hy  the  plaintiffs  to  he 

Joi^oN  known  in  Bomhay  as  Bhe  hathi,  or  Do  hathi 

yarn"  ought  to  he  omitted  from  the  injunction 
granted  hy  Fry  J,  on  the  15th  of  March  1879, 
and  that  instead  of  the  words  "or  to  represent,'^ 
which  follow  thereupon,  the  words  *^or  so  as  to 
represent "  ought  to  he  substituted :  Order  ap- 
pealed from  in  all  other  respects  affirmed  with 
costs :  Cause  remitted  to  the  Chancery  Division. 

Lords'  Journals,  6th  March,  1882. 

Solicitors  for  appellants  :  Eindson,  Miller,  <&  Vernon, 
Solicitors  for  respondents  :  Phelps,  Sidgwich,  &  Diddle, 


"To  restrain  the  defendants  Eobert 
Johnston  &  Co.,  their  servants  work- 
men and  agents,  from  affixing  or 
causing  to  be  affixed  to  any  Turkey- 
red  yarn  not  dyed  by  the  plaintiffs 
Archibald  Orr  Ewing  &  Co.  the  ticket 
marked  B,  and  from  using  two  ele- 
phants on  any  ticket  used  on  Turkey 
red  yarn,  without  clearly  distinguish- 


ing such  ticket  from  the  plaintiffs' 
ticket  mentioned  in  the  pleadings, 
being  the  exhibit  marked  A  referred 
to  in  the  said  depositions,  or  so  as  to 
represent  or  induce  the  belief  that  any 
of  the  said  yarn  was  dyed  by  the 
plaintiffs  :"  with  an  order  for  an  ac- 
count of  profits  and  costs. 
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AND 


1882 


CHARLES  HAEBORD  HEATH  and  JOHN  )  ^  ^^^ch  28. 

>  Respondents.  — 
GUDGEON  NELSON  j>     ^  uin 

Limitations,  Statutes  of  (3  &  4:  Will  4  c.  27  ss.  2,  3,  24,  34 ;  1  Vict.  c.  28)— 
Action  to  recover  Land — Mortgage — Foreclosure — Ejectment— Judicature 
Acts  1873  ss.  24,  25. 

A  legal  mortgage  of  freehold  land  in  1856 ;  no  possession  by  the  mort- 
gagee, and  no  payment  of  principal  or  interest  to  him,  nor  any  acknowledg- 
ment of  his  title.  In  1870  a  bill  by  the  mortgagee  for  redemption  or 
foreclosure  :  in  1874  a  decree  nisi  for  redemption  or  foreclosure ;  and  in  1877 
an  order  absolute  for  foreclosure.  In  1878  an  action  by  the  mortgagee  to 
recover  possession  of  the  land : — 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  although 
brought  more  than  twenty  years  after  the  date  of  the  mortgage  deed  the 
action  was  not  barred  by  the  Statutes  of  Limitations  (3  &  4  Will.  4  c.  27 
and  1  Vict.  c.  28). 

Semhle,  per  Earl  Cairns,  that  the  action,  being  brought  by  one  who  had 
become  absolute  owner  of  the  land  under  the  foreclosure  decree,  was  an 
action  as  to  which  the  right  to  bring  it  must  be  taken  to  have  accrued 
within  s.  2  of  3  &  4  "Will.  4  c.  27  at  the  date  of  that  decree  ;  and  that  s.  3  of 
that  Act  in  defining  when  the  right  shall  be  deemed  to  have  accrued  is  not 
necessarily  exhaustive,  or  otherwise  inconsistent  with  this  view. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  (15th  January 
1881)  in  favour  of  the  plaintiffs,  reversing  a  judgment  of  the 
Common  Pleas  Division  (3rd  March  1880)  in  favour  of  the 
defendants. 

The  facts  are  stated  in  the  report  of  the  case  below  (1).  For 
the  present  purpose  they  appear  sufficiently  from  the  headnote 
and  from  the  judgment  of  Earl  Cairns. 

Feb.  28.  Cohen  Q.C.  and  W.  F.  BoUnsoii  Q.C.  (Treveli/an 
with  them)  for  the  appellants.  This  action  is  barred  by  3  &  4 
Will.  4  c.  27,  having  been  brought  more  than  twenty  years  after 
the  right  accrued  within  ss.  2  and  3. 

\_E,  A.  Q/ffard  Q.C.  for  the  respondents  admitted  that  there  was 

(1)  G  Q.  B.  D.  345. 
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PUGH 
V. 

Heath. 


no  legal  evidence  of  the  payment  of  principal  or  interest  upon 
the  mortgage  debt,  and  that  the  statute  began  to  run  from  the 
date  of  the  mortgage  deed  in  1856.] 

The  statute  having  once  begun  to  run  nothing  could  stop  it 
except  the  events  mentioned  in  the  statute,  and  here  they  did  not 
happen.  Merely  bringing  ejectment  does  not  prevent  the  statute 
from  running:  Bampion  v.  Birchall  (1)  \  nor  even  judgment  in 
ejectment  without  possession :  Thorp  v.  Facey  (2).  The  suit  for 
foreclosure  was  not  "  an  action  to  recover  land "  within  s.  2,  or 
within  the  Eules  of  Court,  1875,  Order  xvii.,  r.  2 :  Taivell  v. 
Slate  Co.  (3).  Before  the  Judicature  Acts  a  Court  of  Equity 
never  assisted  a  mortgagee  to  get  possession,  but  left  him  to  his 
remedy  at  law.  A  foreclosure  decree  does  not  affect  possession  at 
all :  Paget  v.  Ede  (4).  A  mortgagee  who  has  the  legal  estate 
cannot  have  a  receiver :  Berney  v.  Sewell  (5).  The  plaintiffs 
might  have  brought  ejectment  at  any  time  after  the  date  of  the 
mortgage,  and  it  is  their  own  laches  that  they  did  not.  The  fore- 
closure decree  gave  the  plaintiffs  no  new  right.  The  statute  would 
bar  the  action  as  against  the  mortgagor,  and  as  against  the 
appellants  who  are  purchasers  from  the  mortgagor  without 
notice  of  the  mortgage  the  case  is  stronger :  the  Lords  Justices 
refused  to  order  a  sale  or  to  require  the  purchasers  to  give  up 
the  title  deeds  :  Heath  v.  Crealoch  (6). 

[They  also  referred  to  Colyer  v.  Finch  (7)  ;  Wrixon  v.  Vize  (8) ; 
Cashorne  v.  Scarfe  (9);  Earloch  v.  Ashherry  (10).] 

Bavey  Q.C.  n.  A.  Giffard  Q.C.  and  Muir  MacTcenzie  for  the 
respondents  were  not  called  on,  Earl  Cairns  saying  that  if  the 
House  desired  to  hear  them  notice  would  be  given. 

March  28.   Eael  Cairns  : — 

My  Lords,  at  the  end  of  the  argument  for  the  appellants  in 
this  case  your  Lordships  desired  the  case  to  be  adjourned,  in 


(1)  5  Beav.  67,  74. 

(2)  35  L.  J.  (CP.)  349. 

(3)  3  Ch.  D.  629. 

(4)  Law  Eep.  18  Eq.  118. 

(5)  1  Jac.  &  W.  647. 

(6)  Law  Rep.  10  Ch.  22,  32. 


(7)  5  H.  L.  C.  905,  915,  920. 

(8)  3  D.  &  War.  104,  120,  123. 

(9)  1  Atk.  603  ;  2  Tn.  L.  C.  1055, 
5tli  Ed. ;  2  Jac.  &  W.  194;  1  West, 


temp.  Hardwicke,  221. 
(10)  19  Ch.  D.  539. 
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order  that  you  miglit  consider  how  far  they  had  shewn  any  reason  H.  L.  (E.) 

to  impeach  the  judgment  of  the  Court  of  Appeal.    I  am  now  pre-  1882 

pared  for  myself  (and  I  understand  that  your  Lordships  take  the  pugh 

same  view)  to  say  that  1  am  satisfied  that  the  judgment  appealed  heath 

against  is  correct,  and  that  the  appeal  must  be  dismissed.  ^  — r 

C>  '  ^        Earl  Cairns. 

I  concur  so  fully  in  the  reasoning  of  the  Lord  Chancellor  in   

delivering  the  judgment  of  the  Court  of  Appeal  that  I  propose 
to  add  but  little  to  it.  The  case  may  be  stripped  of  many 
facts  which  in  the  result  are  immaterial,  and  may  ba  looked  at 
thus. 

A  legal  mortgage  of  freehold  land  in  1856 ;  no  possession  by 
the  mortgagee ;  and  no  payment  of  principal  or  interest  to  him  ; 
nor  any  acknowledgment  of  his  title.  Then  in  1870,  that  is  after 
fourteen  years,  the  mortgagee  files  a  bill  for  foreclosure.  He 
obtains  a  decree  nisi  in  1874,  and  a  decree  absolute  in  1877. 
Then  in  1878  he  brings  the  present  action,  under  that  decree,  to 
recover  possession  of  the  land.  The  appellants  allege  that  the 
action  is  barred  by  the  Statute  of  Limitations.    Is  this  so  ? 

It  was  scarcely  contended  in  the  argument  of  the  appellants, 
and  I  do  not  think  it  could  have  been  contended,  that  if  instead 
of  a  legal  mortgage  the  mortgagee  had  only  had  an  equitable 
mortgage  or  charge,  and  had  within  twenty  years  brought  a  suit 
of  foreclosure  and  obtained  a  decree,  he  would  not  have  been 
entitled  to  do  so,  and  to  hold  and  enforce  that  decree  for  twenty 
years  by  every  process  which  a  Court  of  Equity  could  give.  The 
Court  is  now  not  a  Court  of  Law  or  a  Court  of  Equity ;  it  is  a 
Court  of  complete  jurisdiction;  and  if  there  were  a  variance 
between  what,  before  the  Judicature  Act,  a  Court  of  Law  and  a 
Court  of  Equity  would  have  done,  the  rule  of  the  Court  of  Equity 
must  now  prevail.  The  argument  of  the  appellants  must  there- 
fore be  that  the  possession  of  a  legal  mortgage,  passing  [the  legal 
estate  as  a  pledge,  put  the  mortgagee  in  a  worse  position  than  if 
he  had  not  got  it,  and  exposed  him  to  the  risk,  as  soon  as  twenty 
years  from  the  date  of  the  legal  mortgage  had  expired,  of  forfeit- 
ing and  losing  the  benefit  of  the  suit  and  proceedings  which  he 
had  in  the  meantime  properly  taken  in  the  proper  Court  to  have 
himself  adjudged,  by  reason  of  the  default  of  the  mortgagor,  the 
absolute  owner  of  the  land.    This  is  an  argument  which  appears 

3        S  2 
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H.  L.  (E.)   to  rae  to  be  as  repugnant  to  reason  as  to  justice,  and  I  think 
1882       moreover  that  your  Lordships  could  not  admit  it  without  acting  in 
PuGH      direct  opposition  to  the  spirit  and  principle  of  the  case  before 
Hbatho     Lord  St.  Leonards  of  Wrixon  v.  Vize  (1)  which  has  long  been  a 
EariCdms    governing  authority  on  this  subject.    Lord  St.  Leonards  in  that 

  case,  besides  the  observations  cited  from  his  judgment  by  the 

Lord  Chancellor  in  the  Court  of  Appeal,  makes  this  remark  with 
with  reference  to  sect.  24  of  3  &  4  Will.  4  c.  27,  "  The  24th 
section  is  not  well  framed,  for  ....  it  would  apply  only  to  an 
equitable  mortgagee,  and  give  him  the  same  right  in  equity  as  he 
would  have  had  at  law  if  he  were  a  legal  mortgagee ;  but  it  is 
impossible  to  suppose  that  where  a  mortgagee  is  entitled  to  relief 
in  equity,  he  was  not  still  to  have  the  right  within  the  time 
appointed,  although  he  had  a  legal  estate'  (2). 

These  observations,  coupled  with  the  more  extended  reasoning 
of  the  Court  below,  wwld  be  sufficient  to  dispose  of  the  case.  But 
I  must  add  that  if  it  were  necessary  I  should  have  little  doubt 
that  the  present  action,  being  not  an  action  of  ejectment  by  a 
legal  mortgagee  to  put  himself  in  possession  of  land  which  he  is 
to  hold  as  a  pledge  subject  to  account  and  to  all  the  infirmities  of 
a  mortgagee's  title,  but  being  an  action  by  one  who  has  become 
absolute  owner  of  the  land  under  a  decree  of  the  Court,  is  an 
action  as  to  which  the  right  to  bring  it  must  be  taken  to  have 
accrued,  within  the  meaning  of  sect.  2  of  3  &  4  Will.  4  c.  27, 
at  the  date  of  that  decree  of  the  Court,  and  that  sect.  3  of  that 
Act,  in  defining  when  the  right  shall  be  deemed  to  have  accrued, 
is  not  necessarily  exhaustive  or  otherwise  inconsistent  with  this 
view. 

I  therefore  have  to  move  your  Lordships  that  the  appeal  be 
dismissed  with  costs. 

LoKD  O'Hagan  : — 

My  Lords,  I  am  quite  of  the  same  opinion,  and  I  think  it  un- 
necessary to  add  anything  to  what  has  been  said.  I  have  a  very 
high  respect  for  the  learned  Judges  who  decided  this  case  in  the 
Common  Pleas  Division ;  but  I  am  wholly  unable,  after  looking 
carefully  into  their  judgments,  to  discover  the  principles  upon 
(1)  3  D.  &  War.  123.  (2)  3  D.  &  War.  118. 
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which  they  are  founded,  or  the  authority  by  which  they  are 
sustained.  The  judgment  which  was  pronounced  by  the  Lord 
Chancellor  in  the  Court  of  Appeal  appears  to  me  to  have 
completely  exhausted  the  case.  He  has  gone  through  all  the 
authorities  which  I  can  find  bearing  upon  the  matter,  and  I  shall 
not  discuss  them  further.  The  decree  absolute  gave  a  new  right, 
confirmed  a  new  estate,  and  thereby,  as  it  appears  to  me, 
absolutely  barred  the  Statute  of  Limitations. 

Upon  these  grounds  I  think  that  the  appeal  ought  to  be 
dismissed. 

Lord  Blackburn  : — 

My  Lords,  I  entirely  concur.  Some  twenty  years  ago  there 
might  have  been  some  difficulty,  in  this  case,  in  saying  whether 
the  proper  form  of  remedy  was  by  ejectment  at  law  or  by  a  suit 
in  Chancery ;  but  now  it  is  quite  immaterial  which  of  the  two  it 
is,  if  it  can  be  shewn  that  ^  there  is  a  remedy,  and  I  perfectly 
concur  in  the  judgment,  for  the  reasons  which  have  been  given 
by  the  noble  and  learned  Lord  now  on  the  woolsack,  that  there  is 
a  remedy  in  one  way  or  the  other,  and  it  does  not  matter  which. 

Lord  Watson: — 

My  Lords,  I  also  entirely  concur,  and  for  the  same  reasons. 

Judgment  apjpealed  against  affirmed;  and  ap2^eal 
•   dismissed  with  costs. 

Lords'  Journals  28th  March  1882. 

Solicitors  for  Appellants :  Comhe  &  Wainwrigld, 
Solicitors  for  Kespondents :  Talbot  &  TasJcer,  agents  for  Budd, 
JSon,  &  Brodie, 


H.  L.  (E.) 
1882 

PUGH 
V. 

Heath. 
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H.  L.  (E.)  EICHARD  WILLIAM  ENRAGHT,  Clerk   .    Appellant  ; 


LORD  PENZANCE  and  JOHN  PERKINS  .  Eespondent^. 


Fublic  Worship  Regulation  Act  1874  (37  &  38  Vict.  c.  85) — Vestments — Biretta 
• — Stole — Monition — Inhibition — Jurisdiction — Prohibition. 

A  monition,  precisely  following  a  judgment  pronounced  by  tlie  judge 
under  the  Public  Worship  Eegulation  Act  1874,  admonished  a  clerk  to  abstain 
for  the  future  when  ofSciating  in  his  church  from  doing  each  of  certain 
specified  acts,  and  (amongst  them)  from  wearing  the  vestments  known  as  ai'i 
albe,  a  chasuble,  and  a  biretta ;  and  from  causing  to  be  formed  a  procession 
at  the  commencement  of  Morning  Service  ;  and  also  "  from  all  practices,  acts, 
matters  and  things  of  the  same  or  a  like  nature  to  those  hereinbefore  par- 
ticularly sei  forth  or  any  of  them,  or  from  unlawfully  permitting  the  same 
or  any  of  them." 

A  subsequent  inhibition,  after  reciting  the  monition  and  the  disobedience 
of  the  clerk  thereto  in  regard  to  several  other  matters,  recited  his  dis- 
obedience in  permitting  his  curate  to  wear  a  vestment  known  as  a  biretta 
and  a  vestment  known  as  a  stole,  and  also  in  jpermitting  his  curate  to  form 
a  procession  between  Morning  Prayer  and  the  Communion  Service,  and  for 
such  his  disobedience  inhibited  the  clerk  from  performing  services  for  three 
months  and  nntil  relaxation.  The  clerk  having  applied  for  a  writ  of  pro- 
hibition : — 

Held  (affirming  the  decision  of  the  Court  of  Appeal)  that  the  judge  had 
jurisdiction  (subject  to  correction  on  appeal)  to  insert  the  alia  similia  clause 
>      in  the  monition. 

And  that  under  sect.  13  of  the  Public  Worship  Eegulation  Act  1874  the 
judge  had  jurisdiction  to  determine  whether  the  wearing  of  a  stole,  and  the 
forming  a  procession  between  Morning  Prayer  and  the  Communion  Service 
were  practices,  acts,  matters  and  things  of  the  same  or  a  like  nature  to  those 
particularly  set  forth  in  the  monition ;  and  that  if  he  had  determined  that 
question  wrongly  it  might  be  the  subject  of  appeal — if  an  appeal  lies — ^but 
could  not  afford  any  ground  for  prohibition. 

And  that  even  if  the  wearing  of  a  stole  and  the  forming  a  procession 
between  Morning  Prayer  and  the  Communion  Service  were  not  breaches  of 
the  monition,  yet  as  it  appeared  on  the  face  of  the  inhibition  that  the  clerk 
had  committed  several  other  acts  of  disobedience  any  one  of  which  would 
have  justified  an  inhibition  for  the  full  period,  there  was  no  excess  of 
jurisdiction  and  no  ground  for  prohibition. 


APPEAL  only  from  so  much  of  an  order  of  the  Court  of  Appeal 
as  refused  a  writ  of  prohibition  to  prohibit  Lord  Penzance  from 
further  proceeding  on  the  monition  or  inhibition  obtained  in  the 
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VOL.  VII.] 


AND  PKIVY  COUNCIL. 


241 


matter  of  a  representation  under  the  Public  Worship  Eegnlation 
Act  1874. 

The  decision  of  the  Court  of  Appeal  on  the  matters  involved 
in  the  present  appeal  appears  in  the  report  of  EnragMs  Case 
below  (1).  The  facts  are  stated  in  the  judgment  of  Lord  Black- 
burn in  this  House. 


H.  L.  (E.) 

1882 

Eneaght 

V. 

Lord 
Penzance. 


April  27,  28.  Arthur  Charles  Q.C.  and  Dr.  FhilUmore  (Poland 
and  Beaufort  with  them)  for  the  appellant : — 

The  inhibition  being  founded  partly  on  the  wearing  of  the  stole 
and  the  procession  between  Morning  Prayer  and  the  Communion 
Service  was  in  excess  of  jurisdiction  and  is  therefore  matter  for 
prohibition.  Besides  inhibiting  for  what  was  within  the  jurisdic- 
tion— the  biretta  and  the  procession  before  Morning  Service — the 
Judge  inhibited  for  what  was  not  and  imposed  the  maximum 
penalty  for  all.  The  alia  similia  clause  in  the  monition  meant 
only  a  colourable  imitation  of  the  forbidden  articles,  that  is  the 
same  thing  with  a  variety.  The  judge  has  not  adjudicated  that 
the  wearing  a  stole  and  the  procession  between  Morning  Prayer 
and  the  Communion  Service  are  illegal,  or  as  a  matter  of  fact 
that  they  were  within  the  alia  similia  clause.  Those  matters  not 
being  part  of  the  representation  under  the  Act,  the  appellant  had 
no  opportunity  of  arguing  that  they  were  lawful.  It  is  impossible 
to  say  how  much  penalty  was  attached  to  each  offence  and  the 
inhibition  is  therefore  invalid  :  O'Gonnell  v.  Beg,  (2)  ;  In  re  Pol- 
lard (3) ;  Camiibell  v.  Beg  (4).  The  judge  has  no  authority  except 
what  is  given  him  by  the  Public  Worship  Eegulation  Act  1874 
(37  &  38  Vict.  c.  85)  and  must  pursue  that  authority  strictly  and 
shew  jurisdiction  on  the  face  of  his  orders  :  Christie  v.  Umvin  (5) ; 
Harrison  v.  Wright  (6) ;  Bartlett  v.  Kirwood  (7).  It  is  a  question 
whether  an  appeal  lies  against  an  inhibition — per  James  L.J.  (>^) 
— but  whether  it  does  or  not  prohibition  lies :  Mayor  of  London 
V.  Cox  (9);  Burder  v.  Veley  (10);  Bishop  of  Chichester  v.  Ear- 

(1)  G  Q.  B.  D.  at  pp.  378,  451,  452, 
4G0,  4G1,  4G8,  4Gy. 

(2)  11  CI.  &  F.  155. 

(3)  Law  Rep.  2  P.  C.  106. 

(4)  11  Q.  13.  813. 


(5)  11  A.  &  E.  373. 
(G)  13  M.  &  W.  81G. 

(7)  2E.  &B.  771. 

(8)  G  Q.  B.  D.  452. 
{{))  Law  Kcp.  2  H.  L.  2Gy,  270. 


(10)  12  A.  &  E.  300. 
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H.  L,  (E.)  ward  (1).    As  to  the  nature  of  albe,  chasuble,  biretta  and  stole 

1882  see  ElpMnsfone  v.  Purchas  (2).    The  monition  was  void  because 

Eneaght  it  contained  the  alia  similia  clause  which  was  in  excess  of  jutis- 

LoKD  diction:  Groome  v.  Forrester  (8);  Beg,  v.  Barton  (4).  There 

Penzance,  is  no  precedent  for  such  a  clause :  Coote's  Eccl.  Pract.  p.  255  ; 


no  form  of  monition  can  be  found  with  such  a  clause :  see  the 
note  by  the  reporter  to  Newbery  v.  Goodwin  (5).  In  all  cases  of 
vestments  the  specific  vestment  has  been  and  must  be  charged. 
There  was  no  alia  similia  clause  in  Sumner  v.  Wix  (6) ;  Wyndham 
V.  Cole  (7) ;  Serjeant  v.  Bale  (8) ;  or  Clifton  v.  Bidsdale  (9) ;  and 
see  the  Eules  and  Forms  made  under  sect.  19  of  the  Act  (10). 
The  intention  of  sect.  18  of  the  Act  was  to  give  protection ;  but 
the  result  of  what  has  happened  is  that  the  appellant  may  be 
proceeded  against  under  the  Church  Discipline  Act  (3  &  4  Vict, 
c.  86)  for  wearing  the  stole,  because  there  has  been  no  judgment 
against  him  as  to  the  stole. 

Sir  F.  Herschell  S.Gr.  (Sir  H,  James  A.G.  and  A,  L.  Smith  with 
him)  for  Lord  Penzance. 

Wills  Q.C.  {Jeune  with  him)  for  the  respondent  Perkins. 

Their  arguments  sufficiently  appear  from  the  judgments. 

For  precedents  of  admonitions  in  general  terms  they  cited  Cox  v. 
Goodday  (11) ;  Hoile  v.  Scales  (12) ;  Jarman  v.  Bagster  (13) ;  Taylor 
V.  Morley  (14) ;  Burder  v.  Langley  (15) ;  Bean  of  Yorh's  Case  in 
1864,  not  reported,  but  cited  from  an  extract  from  the  Eegistry 
of  the  Chancery  Court  of  Yorh.  They  also  referred  to  Barnes 
V.  Shore  (16)  ;  B,  v.  Payton  (17)  ;  Martin  v.  MacJconochie  (18) ; 
Coote's  Eccl.  Practice,  pp.  254,  255. 


(1)  1  T.  E.  650. 

(2)  Law  Rep.  3  A.  &  E.  81,  94. 

(3)  5  M.  &  S.  314. 

(4)  13  Q.  B.  389. 

(5)  1  Phill.  Eccl.  282,  286.  ] 

(6)  Law  Eep.  3  A.  &  E.  58. 

(7)  1  P.  D.  130. 

(8)  2  Q.  B.  D.  558. 

(9)  1  P.  D.  363,  383. 


(10)  4  P.  D.  267. 

(11)  2  Consist.  Rep.  138. 

(12)  2  Hagg.  Eccl.  566. 

(13)  3  Hagg.  Eccl.  360. 

(14)  1  Curt.  470. 

(15)  No.  Ca.  Eccl.  &  Mar.  p.  452. 

(16)  1  Roberts.  382. 

(17)  7  T.  R.  153. 

(18)  4  Q.  B.  D.  786. 
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Arthur  Charles  Q.C.  in  reply  : — 

Cox  V.  Goodday  (1),  Eoile  v.  Scales  (2),  and  Jarman  v.  Bag- 
ster  (3),  were  cases  of  brawling,  not  vestments.  The  complainant 
mnst  choose  his  unlawful  vestment  or  charge  all  unlawful  vest- 
ments. This  complaint  charges  only  one,  and  as  to  that  only 
can  the  judge  adjudicate,  admonish  and  inhibit.  The  appellant 
cannot  obtain  relaxation  from  the  inhibition  unless  he  promises 
to  abstain  for  the  future  from  the  matters  as  to  which  there 
was  an  excess  of  jurisdiction. 


H.  L.  (E.) 

1882 
Eneaght 

V. 

Lord 
Penzance. 


The  House  took  time  to  consider, 


May  22.   Lord  Blackburn  : — 

My  Lords,  the  appellant  in  the  Queen's  Bench  Division  obtained 
a  rule  calling  on  the  respondents  respectively,  as  the  Judge'  under 
the  Public  Worship  Regulation  Act  1874  and  the  complainant  in 
a  representation  made  under  the  said  Act,  to  shew  cause  why  a 
writ  of  prohibition  should  not  issue  to  prohibit  Lord  Penzance 
"from  further  proceeding  in  the  matter  of  the  said  representation 
•or  on  the  monition  or  inhibition  obtained  thereon,  the  said  repre- 
sentation, monition  and  inhibition  being  matters  in  which  he  had 
no  jurisdiction." 

The  Queen's  Bench  Division  unanimously  discharged  this  rule 
with  costs,  and  on  appeal  the  Court  of  Appeal  unanimously 
affirmed  this  decision  and  dismissed  the  appeal  with  costs.  The 
judgments  in  both  Courts  below  are  reported  in  6  Q.  B.  D.  377. 
The  present  appeal  is  from  the  decision  of  the  Court  of  Appeal. 
Since  that  decision  this  House  has  decided  the  case  of  Green  v. 
Lord  Penzance  (4),  and  it  was  not  disputed  at  the  Bar  that  the 
decision  in  that  case  disposed  of  most  of  the  objections  taken  and 
argued  before  the  Court  of  Appeal.  The  argument  therefore  was 
confined  to  the  points  not  raised  and  disposed  of  in  Green  v.  Lord 
Penzance  (4),  and  I  proceed  to  state  what  these  are. 

The  8th  section  of  the  Public  Worship  Regulation  Act  1874 
provides  that  if  persons  (having  qualifications  which  were  pos- 
sessed by  the  complainant  in  this  case)  shall  be  of  opinion  that 

(1)  2  Consist.  Rep.  138,  (3)  3  Hag--.  Eccl.  360. 

(2)  2  llagg.  Eccl.  5GG.  (4)  G  App.  Cas.  G57. 
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H.  L.  (E.)   any  of  the  thing-s  mentioned  in  the  sub-sections  in  that  section 
1882       have  been  done,  they  may  represent  the  same  to  the  bishop  of 
ExRAGHT    the  diocese,  by  sending  to  the  bishop  a  form,  as  in  Schedule  B 
LoED  ^^^y  filled  up  and  signed.    That  form  requires  that  it 

Penzance,  shall  "  state  the  matter  to  be  represented ;  if  more  than  one,  then 
Lord  Blackburn,  uudcr  Separate  heads."  It  gives  no  further  direction,  but  it  is 
from  the  nature  of  the  thing  proper  that  the  statement  should 
shew  with  sufficient  certainty  what  it  is  alleged  that  the  person 
complained  against  has  done,  so  that  he  may  be  able,  if  he  desires 
it,  to  disprove  his  having  done  so.  And  the  representation  should 
be  confined  to  those  things  which  it  is  alleged  that  he  has 
done,  not  extending  to  things  which  it  is  anticipated  he  may  in 
future  do. 

In  the  present  case  the  representation  alleged  under  fourteen 
heads  that  the  appellant  had  done  things  alleged  to  be  within  the 
different  sub-sections  of  sect.  8.  And  it  stated  with  distinctness 
that  each  of  these  were  alleged  to  have  been  done  in  the  church, 
of  the  Holy  Trinity,  being  the  church  of  the  said  parish,  and  the 
times  when  each  was  done.  And  the  second  head  alleged  that 
the  appellant  had,  in  the  administration  of  the  Holy  Communion,, 
worn  certain  unlawful  ecclesiastical  vestments  other  than  and 
besides  or  instead  of  those  appointed  and  allowed  by  law,  to  wit  a. 
vestment  known  as  an  albe,  a  vestment  known  as  a  chasuble,  and 
a  vestment  known  as  a  biretta ;  and  by  having  at  the  said  midday 
service  on  the  24th  day  of  November  1878,  and  at  the  said  midday 
service  on  the  9th  day  of  February  1879,  unlawfully  permitted  a 
curate  or  assistant  minister  when  officiating  in  your  said  church  in 
the  Communion  Service  and  in  the  administration  of  the  Com- 
munion unlawfully  to  wear  certain  unlawful  ecclesiastical  vest- 
ments, to  wit  a  vestment  known  as  an  albe,  a  vestment  known  as 
a  chasuble,  and  a  vestment  known  as  a  biretta." 

The  13th  head  alleged,  "and  also  by  having  at  the  midday 
service  commencing  at  10*30  a.m.,  on  the  21st  day  of  April  1878^ 
the  29th  day  of  September  1878,  and  the  6th  day  of  October  1878 
respectively,  in  your  said  church  immediately  before  but  at  the 
hour  appointed  for  the  commencement  of  the  prayers  appointed 
to  be  read  at  Morning  Service,  and  without  any  break  or  interval,, 
and  as  connected  with  and  being  the  beginning  of  and  a  part  of 
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the  rites  and  ceremonies  of  public  worship  on  the  said  several    H.  L.  (E.) 
occasions,  and  in  the  presence  of  the  congregation  assembled  for  1882 
such  services,  unlawfully  caused  to  be  formed  a  procession  consist-  Enraght 
ing  of  the  choir  and  an  'acolyte'  in  a  black  cassock  and  white  j^^.^ 
cotta,  and  which  procession,  with  three  banners  and  a  processional  Penzance. 
cross  carried  therewith,  proceeded  from  the  vestry  at  the  east  end  Lord  Biackbum. 
of  the  south  side  of  the  church  down  the  south  aisle,  and  after- 
wards up  the  nave  of  the  church  to  the  choir  stalls,  the  choir 
singing  a  hymn  during  the  said  procession.'* 

The  representation  was  sent  to  the  Bishop  of  Worcester,  the 
bishop  of  the  diocese,  who  transmitted  it  to  the  Archbishop  of  the 
province,  who  required  Lord  Penzance,  as  judge,  to  hear  the 
matter  of  the  representation.  Due  notice  was  given  to  the 
appellant,  who  did  not  make  any  answer  to  the  representation, 
and  in  default  of  such  answer,  by  the  express  provision  of  sect.  9, 
"  he  was  deemed  to  have  denied  the  truth  or  relevancy  of  the 
representation."  The  appellant  did  not  appear,  though  due 
notice  had  been  given  to  him,  and  the  judge  having  heard  the 
evidence  proceeded,  as  required  by  sect.  9,  "  to  pronounce  judg- 
ment on  the  matter  of  the  representation." 

Up  to  this  point  the  decision  of  this  House  in  Green  v.  Lord 
Penzance  (1)  establishes  that  everything  was  rightly  and  formally 
done.  As  the  appellant  was  to  be  deemed  to  have  denied  the 
truth  or  relevancy  of  the  representation,  which  I  think  means  to 
deny  both,  the  judge  had  to  determine  a  question  of  fact  on  the 
evidence,  viz.  whether  the  representations,  or  any  of  them,  were 
true.  And  he  had  also  to  determine  a  matter  of  law,  viz.  whether 
those  representations  which  he  found  to  be  true  were  relevant ; 
that  is  whether  the  allegations  were  of  *'  unlawful "  practices,  on 
which  he  must  be  guided  by  the  general  ecclesiastical  law ;  and 
also  whether  they  were  such  unlawful  practices  as  to  come 
within  some  of  the  sub-sections  in  sect.  8. 

The  judgment  is  not  printed  among  the  papers  brought  before 
this  House,  but  it  was  produced  at  the  Bar,  and  is  exactly  as 
recited  in  the  monition,  which  is  printed  in  the  appendix.  It 
commences  by  pronouncing  that  the  complainant  had  sufficiently 
proved  the  allegations  contained  in  the  representation,  and  that 
(1)  G  A  pp.  Ca?.  057. 
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H.  L.  (E.)   the  clerk  had  offended  against  the  statutes,  laws,  constitutions, 
1882      and  canons  of  the  Church  of  England  in  respect  of  the  practices, 

Enraght    acts,  matters  and  things  alleged  in  the  said  representation  "  to 
Lord      ^^^^     having  " — and  it  then  proceeds  to  repeat  each  of  the  state- 

Penzance.  ments  in  the  representation,  so  as  to  pronounce  that  he  had  done 
Lord  Blackburn,  thoso  various  acts  at  the  time  and  place  and  with  the  particulars 
alleged.  I  do  not  know  that  such  precise  particularity  in  the 
findings  was  required,  but  such  are  the  findings,  and  at  all  events 
no  objection  can  be  naade  to  the  judgment  for  not  being  precise 
and  clear  enough.  So  far  if  there  had  been  anything  wrong,  it 
should  be  set  right  on  appeal.  Then  the  judge  prononounces 
that  such  matters,  acts  and  things  were  respectively  a  decoration 
forbidden  by  law  introduced  into  the  said  church,  unlawful  orna- 
ments of  the  minister  of  the  said  church,  failures  on  the  part  of 
the  incumbent  to  observe  and  cause  to  be  observed  the  directions 
contained  in  the  Book  of  Common  Prayer  relating  to  the  perform- 
ance in  such  church  of  the  services,  rites  and  ceremonies  ordered 
by  the  said  book,  or  unlawful  additions  to  and  alterations  of  such 
services,  rites  and  ceremonies. 

Had  this  part  of  the  judgment  been  wrong,  and  had  the  judge, 
misconstruing  the  statute  under  which  he  was  acting,  held  that 
an  act  which  was  not  within  sect.  8  was,  probably  it  might  have 
been  a  ground  for  prohibition.  I  do  not  say  that  it  would  have 
been.  But  this  part  of  the  judgment  was  not  impeached.  And 
then  the  judgment  proceeded  to  declare  that  it  was  requisite  that 
the  incumbent  should  be  admonished  to  abstain  and  refrain  for 
the  future,  when  officiating  in  his  said  church,  from  doing  each  of 
those  things,  "  and  also  from  all  practices,  acts,  matters  and  things 
of  the  same  or  a  like  nature  to  those  hereinbefore  particularly  set 
forth  or  any  of  them,  or  from  unlawfully  permitting  the  same  or 
any  of  them."  The  monition  precisely  followed  the  judgment,  and 
contained  that  clause. 

The  first  objection  raised  arose  on  this.  The  13th  section 
of  the  Act  provides  that  obedience  to  the  monition  shall  be 
enforced  if  necessary  by  an  inhibition,  which  shall  not  be  relaxed 
until  the  incumbent  shall  by  writing  under  his  hand  in  the  form 
in  rule  28  "  undertake  to  pay  due  obedience  for  the  future  to 
such  monition,  and  at  all  times  to  observe  and  do  as  therein 
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ordered  ; "  (1)  and  it  was  argued  that  it  was  beyond  the  jurisdiction  H.  L.  (E.) 

of  the  Judge  to  admonish  the  incumbent  to  abstain  in  future  from  1882 

all  practices  of  the  same  or  of  the  like  nature,  and  that  he  could  Eneaght 

not  be  required  as  a  condition  of  the  relaxation  of  an  inhi-  j2'bb 

bition  to  undertake  to  observe  a  monition  containing  such  an  Penzance. 

admonition.  Lord  Blackbum. 

In  the  Court  of  Appeal  James  L.J.  says  that  the  monition  iu 
this  respect  was  "  in  accordance  with  the  well-established  and 
reasonable  practice  of  the  Ecclesiastical  Court "  (2).  And  I  under- 
stand that  it  had  not  been  contested  on  the  argument  before  the 
Court  of  Appeal  that  it  was  the  established  rule  of  the  Ecclesias- 
tical Courts,  where  the  act  charged  was  an  instance  of  an  unlawful 
practice,  that  the  monition  should  be  to  abstain  not  merely  from 
repeating  the  particular  act,  but  from  the  practice  itself.  It  was 
at  your  Lordships'  Bar  denied  that  such  was  the  established  rule. 
The  respondents  not  having  been  aware  that  this  was  to  be  denied 
were  not  prepared  to  produce  many  instances,  but  they  produced 
several  in  which  it  had  been  done. 

The  question  here  is  whether  the  judge  had  jurisdiction  to  do 
this.  In  Mackonochie  v.  Lord  Penzance  (3)  the  present  Lord 
Chancellor  said,  "The  Ecclesiastical  Law,  it  must  always  be 
remembered,  even  in  those  proceedings  which  are  called  (and  in 
some  sense  are)  criminal  and  penal,  has  for  its  object  not  the 
punishment  of  individual  offenders,  but  the  correction  of  manners 
and  the  discipline  of  the  Church.  "  Monition  "  (which  is  sometimes 
itself  called  an  ecclesiastical  censure)  is  described  in  the  books  as  of 
a  "  preparatory  "  nature,  i.e.  (as  I  understand  the  term),  as  a  warn- 
ing or  command,  to  be  followed  in  case  of  disobedience  by  some 
coercive  sanction."  Bearing  this  in  mind,  I  think  it  is  not  only, 
as  James  L.J.  says,  "  reasonable  "  but  in  some  cases  may  be  abso- 
lutely indispensable,  to  warn  not  merely  against  repeating  the 
particular  act,  but  against  repeating  the  practice.  I  give  no 
opinion  either  way  as  to  whether  such  a  warning  should  or  should 
not  have  been  given  in  the  present  case.  The  question  is  not 
before  me  on  appeal,  and  any  opinion  on  that  would  be  (in  tlie 
legal  sense  of  the  word)  impertinent.    But  i  think  that  your 

(1)  4  r.  D.  280.  G  Q.  15.  D.  451. 

(3)  G  App.  Cas.  424,  433. 
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H.  L.  (E.)  Lordships  should  hold  that  it  was  within  the  jurisdiction  of  an 
1882       ecclesiastical  judge  (subject  to  correction  on  appeal)  to  determine 

Enbaght  whether  the  case  was  such  as^to  make  it  requisite  to  admonish  not 
Lord      ^^^J  against  repeating  the  acts,  but  against  repeating  the  practices 

Penzance,  of  which  those  acts  were  instances. 

Lord  Blackburn.  Thcro  is  onc  morc  point.  The  Act  by  sect.  13  provides  that 
obedience  by  an  incumbent  to  a  monition  shall  be  enforced  if 
necessary  by  an  order  inhibiting  the  incumbent  from  performing 
any  service  of  the  Church,  or  otherwise  exercising  the  cure  of 
souls  within  the  diocese,  for  a  term  not  exceeding  three  months ; 
and  at  the  expiration  of  the  term  inhibition  is  not  to  be  relaxed 
until  the  incumbent  undertakes  in  writing  to  pay  due  obedience 
to  the  monition.  And  it  is  further  provided  that  any  question  as 
to  whether  a  monition  issued  after  proceedings  before  a  judge  has 
or  has  not  been  obeyed  shall  be  determined  by  the  judge. 

It  having  been  formally  alleged  that  the  monition  had  been 
disobeyed,  and  the  appellant  having  had  notice  of  the  intention  to 
move  for  an  inhibition  and  of  what  were  the  allegations  relied  on, 
and  a  full  opportunity  of  appearing  and  denying  the  allegations, 
and  not  choosing  to  appear,  the  allegations  were  proved,  and  the 
Judge  made  an  order  inhibiting  him  for  three  months,  and  there- 
after until  the  inhibition  shall  have  been  duly  relaxed."  The  order 
is  printed  in  the  appendix.  It  begins  by  reciting  the  monition 
and  then  proceeds :  "  And  whereas  it  has  been  made  to  appear 
before  us  that  the  said  monition  was  duly  served  on  the  said  Eev. 
Kichard  William  Enraght  on  the  30th  day  of  August  1879,  but 
that  he  has  failed  to  pay  due  obedience  to  the  said  monition  in 
regard  to  the  following  matters,  that  is  to  say,  by  having  .  . 
It  then  proceeds  to  find  that  the  incumbent  had  in  person  repeated 
at  times  after  the  service  of  the  monition  five  of  the  matters 
which  in  the  representation  he  had  been  charged  with  having 
done,  and  which  he  had  been  specifically  admonished  not  to 
repeat.  It  then  proceeds  "And  also  by  having  permitted  the 
Kev.  Warwick  Elwin  or  other  his  curate  or  assistant  minister 
whilst  officiating  at  the  Communion  Service  at  the  mid-day  ser- 
vice, and  the  celebration  of  the  Holy  Communion  which  took 
place  thereat  in  the  said  church,  commencing  at  10.30  a.m.  on 
Sunday  the  16th  day  of  November  1879  aforesaid,  to  wear  certain 
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unlawful  ecclesiastical  vestments,  to  wit  a  vestment  kaown  as  a   H-  L.  (E.) 
biretta,  and  a  vestment  known  as  a  stole ;  and  also  by  having  at  1882 
the  said  service  permitted  his  said  curate  at  the  said  service  to  " —  Enraght 
do  several  acts  which  were  specifically  mentioned  in  the  represen-  jf^^j^ 
tation,  and  which  the  incumbent  had  been  specifically  admonished  Penzance. 
not  to  repeat ;  "  and  also  by  having  suffered  and  permitted  his  Lord  Biackbum. 
said  curate  in  the  said  service,  between  the  conclusion  of  the 
prayer  appointed  to  be  read  for  Morning  Service  and  the  celebra- 
tion of  the  Holy  Communion,  and  as  connected  with  and  being 
part  of  the  rites  and  ceremonies  of  public  worship,  and  in  the 
presence  of  the  congregation  assembled  for  such  worship,  unlaw- 
fully to  cause  to  be  formed  a  procession  consisting  of  acolytes 
some  of  whom  were  dressed  in  blue  and  others  in  black  cassocks, 
and  all  of  whom  wore  white  cottas,  with  a  processional  cross  and 
several  banners,  and  of  the  clergy  wearing  coloured  stoles,-  cottas 
and  birettas,  to  proceed  from  the  vestry  down  the  south  aisle  and 
up  the  nave  of  the  church  to  the  choir  stalls.  .  .  .  We  do  therefore 
humbly  order  that  for  such  his  disobedience  he,  the  said  Keverend 
Bichard  William  Enraght,  be  inhibited  for  the  term  of  three 
months  from  the  time  of  the  publication  of  this  inhibition  and 
thereafter  until  the  same  shall  have  been  duly  relaxed.  .  . 

Your  Lordships  will  remember  that  in  the  passages  which  I 
have  already  read  from  the  monition  the  unlawful  ecclesiastical 
vestments  mentioned  are  an  albe,  a  chasuble  and  a  biretta,  and 
that  a  stole  is  not  named  at  all ;  and  that  the  procession  mentioned 
in  the  monition  was  one  at  the  commencement  of  Morning  Service, 
and  before  morning  prayer,  and  not  (as  in  the  inhibition)  between 
morning  prayer  and  the  Communion  Service,  and  that  the  latter 
procession  seems  to  have  been  more  ornate  than  the  earlier  one. 

On  these  differences  two  objections  were  made,  first,  that  the 
monition  to  abstain  from  all  practices  "of  the  same  or  a  like 
nature,  or  from  unlawfully  permitting  the  same  or  any  of  them  " 
could  not  properly  be  applied  to  wearing  a  different  kind  of  un- 
lawful vestment;  nor,  secondly,  to  an  unlawful  procession  at  a 
different  period  of  the  service  and  not  identical  in  its  details  with 
the  former.  The  Court  of  Appeal  decided  against  these  objections 
on  the  ground  that  the  judge,  having  to  decide  whether  his  moni- 
tion had  been  obeyed,  had  jurisdiction  to  inquire  and  determine 
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H.  L.  (E.)    whether  what  was  alleged  or  proved  to  be  done  was  a  practice 
1882      of  the  like  nature  with  what  had  been  shewn  by  the  representation 

Eneaght    to  have  been  done  before  and  was  specifically  forbidden.    And  I 
Lord      think  that  this  was  not  exactly  a  question  of  fact,  but  of  law  and 

Penzance,  fact  combined,  within  the  jurisdiction  of  the  judge;  and  con- 
Lord  Blackburn,  sequcntly  that  even  if  he  was  wrong  in  his  decision,  it  would  afford 
no  ground  for  prohibition. 

But  I  think  there  is  a  further  point  even  more  clearly  fatal  to 
the  appellant's  case.  For  assuming  that  it  was  made  out  that 
the  two  supposed  breaches  of  the  monition  in  permitting  the  wear- 
ing of  a  stole  and  permitting  this  procession  were  not  breaches  of 
the  monition,  yet  it  appears  clearly  on  the  face  of  the  inhibition 
that  the  incumbent  had  in  person  committed  at  least  five  complete 
separate  acts  of  disobedience,  any  one  of  which  would  have  justi- 
fied an  order  to  inhibit  for  the  full  period  of  three  months.  It 
was  argued  that  the  judge  might  have,  and  that  it  ought  to  be 
inferred  by  the  prohibitiog  Court  that  he  had,  made  the  order  for 
the  full  period  of  three  months  on  account  of  the  two  matters 
which  were  not  breaches  of  the  monition,  and  that  if  they  had 
been  away  he  would  not  have  made  an  order  for  so  long  a  period. 
This  1  think  would  probably  be  an  inference  contrary  to  the  fact ; 
but  it  was  argued  that  the  decision  of  this  House  in  O'Connell  v. 
Beg.  (1)  compels  us  to  draw  that  inference.  I  do  not  think  so. 
•  It  is  true  that  in  that  case  the  judgment  was  one  quite  within  the 
competence  of  the  Court  to  pass,  and  one  which  would  have  been 
quite  unimpeachable  if  a  few  words  had  been  inserted  on  the 
record  to  the  effect  that  the  sentence  was  given  in  respect  of  each 
of  the  offences ;  which  words,  since  that  decision,  have  always  been 
inserted.  And  it  is  also  true  that  on  very  technical  reasoning  it 
was  by  a  narrow  majority  held  that  the  judgment  must  be  arrested. 
But  that  was  in  a  Court  of  error,  and  there  is  no  authority  that  I 
am  aware  of  for  saying  that  a  similar  slip  in  the  form  of  the  judg- 
ment of  an  inferior  Court  would  amount  to  an  excess  of  jurisdiction, 
and  so  give  a  ground  for  prohibition  ;  and  I  think  it  would  be  a 
cause  of  much  mischief  if  it  were  so  held. 

I  therefore  beg  to  move  that  the  order  appealed  from  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

(1)  11  CI.  &  F.  155. 
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LoED  Watson  : — 

My  Lords,  the  appellant  has  failed  to  satisfy  me  that  he  is 
entitled  to  have  the  writ  of  prohibition  which  the  learned  judges 
of  the  Queen's  Bench  Division  and  of  the  Court  of  Appeal 
declined  to  grant. 

The  suit  against  the  appellant  was  duly  instituted  before  the 
Official  Principal  of  the  Arches  Court  of  Canterbury,  under  the 
Public  Worship  Kegulation  Act  1874,  by  representation  trans- 
mitted from  the  bishop  of  the  diocese,  and  it  is  not  matter  of 
controversy  that  in  all  subsequent  proceedings  in  the  suit  the 
judge  of  the  Arches  Court  was  bound  to  follow  strictly  the  course 
of  procedure  prescribed  by  the  Act,  or  by  the  rules  framed  in 
terms  of  it  which  are  of  statutory  authority.  But  the  statute  and 
the  rules  do  not  dictate  everything  that  is  to  be  done  in  the  suit  ; 
and  they  contain  a  variety  of  terms,  of  which  no  statutory  defini- 
tion is  given,  borrowed  from  the  technical  language  of  the  Eccle- 
siastical Courts.  It  must  also  be  kept  in  view  that  the  jurisdiction 
created  by  the  Act  of  1874  is  not  conferred  upon  a  newly  consti- 
tuted statutory  tribunal,  but  is  vested  in  a  judge  who,  by  the 
express  words  of  the  Act,  is  declared  to  be  the  Dean  of  the  Arches 
Court,  with  all  the  powers  and  privileges  pertaining  to  that  judi- 
cial office.  It  appears  to  me  in  '^these  circumstances  that,  whilst 
the  judge  must  observe  the  statute  and  the  rules  in  all  points 
which  these  prescribe,  he  must  attach  to  technical  statutory  words 
the  meaning  which  they  ordinarily  bear  in  the  Ecclesiastical  Courts, 
and  must  in  the  absence  of  any  statutory  prescription  be  guided 
by  the  practice  of  that  Court. 

By  his  judgment,  pronounced  upon  the  9th  of  August  1879, 
Lord  Penzance  found  it  proved  that  the  [appellant  had  offended 
against  the  laws  and  canons  of  the  Church,  in  all  the  particulars 
alleged  in  the  representation ;  one  of  these  being  that  the  appel- 
lant had  permitted  his  curate,  when  officiating  in  the  Communion 
Service,  and  in  the  administration  of  the  Holy  Communion,  to 
wear  certain  unlawful  ecclesiastical  vestments,  to  wit  a  vestment 
known  as  an  albe,  a  vestment  known  as  a  chasuble  and  a  vestment 
known  as  a  biretta.  Thereafter  in  pursuance  of  an  order  to  that 
effect  embodied  in  the  judgment,  a  monition  was  on  the  •J9th  of 
August  1879  issued  under  the  seal  of  the  Arches  Court,  enjoining 
Vol.  VII.  3  T 
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H.  L.  (E.)   the  appellant  to  abstain  for  the  future  from  each  and  all  of  the 
1882      specific  acts  enumerated  in  the  representation  and  judgment,  and 

Eneaght    also  "  from  all  practices,  acts,  matters  and  things  of  the  same  or  a 
LoKD  nature  to  those  hereinbefore  particularly  set  forth  or  any  of 

Penzance,   them,  or  from  unlawfully  permitting  the  same  or  any  of  them." 

Lord  Watson.  It  was  argucd  at  your  Lordships'  Bar,  although  the  point  does 
not  seem  to  have  been  taken  in  the  courts  below,  that  these 
general  words  of  admonition  are  unwarranted  either  by  the  provi- 
sions of  the  Public  Worship  Kegulation  Act,  or  by  the  practice  of 
the  Ecclesiastical  Courts.  Neither  of  these'  propositions  appears 
to  me  to  be  well  founded.  The  Public  Worship  Kegulation  Act 
expressly  authorizes  the  issue  of  a  monition,  but  the  statute  and 
the  rules  are  alike  silent  as  to  the  precise  character  of  the  parti- 
culars which  are  to  be  inserted  therein.  These  are  matters  in 
which,  according  to  my  apprehension,  the  judge  is  left  at  liberty 
to  follow  the  ordinary  procedure  of  his  Court.  It  is  obvious  that 
a  monition  not  containing  an  injunction  to  abstain  from  alia  similia 
might  be  substantially  disobeyed  otherwise  than  by  a  mere  repe- 
tition of  the  identical  acts  found  to  be  proved  by  the  judgment ; 
and  the  appellant's  counsel  did  not  dispute  that  general  words 
might  be  competently  introduced  forbidding  all  practices  which 
could  reasonably  be  held  to  constitute  a  colourable  imitation  of 
any  one  or  more  of  those  acts.  It  is  however  unnecessary  to  rely 
upon  general  principles  for  the  decision  of  this  point.  No  autho- 
rity has  been  shewn  for  the  proposition  maintained  by  the 
appellant.  On  the  other  hand  the  observations  of  Lord  Stowell 
in  Coxy,  Goodday  (1)  and  the  instances  brought  under  your  Lord- 
ships' notice  by  the  respondent's  counsel,  are  sufficient  to  shew 
that  upon  conviction  of  a  specific  act  the  Spiritual  Court  has  been 
in  use  to  admonish  the  offender,  in  general  terms,  to  desist  from 
any  similar  breach  of  the  law  ecclesiastical. 

On  the  9th  of  March  1880  an  inhibition  was  issued,  which  after 
reciting  the  monition  sets  forth  that  it  had  been  made  to  appear 
to  the  learned  Judge  of  the  Court  of  Arches  that  the  appellant 
had  failed  to  pay  due  obedience  to  the  said  monition  in  respect 
of  certain  matters  which  are  specified  in  detail,  and  it  is  therefore 
ordered  that  the  appellant  be  inhibited  for  the  term  of  »three 

(1)  2  Consist.  142. 
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months  from  the  time  of  publication  of  the  inhibition,  and  there-    H.  li.  (E.) 
after  until  the  same  shall  have  been  duly  relaxed,  from  performing  1882 
any  service  of  the  Church  or  otherwise  exercising  the  cure  of  enbaqht 
souls  within  the  diocese  of  Worcester.  j^^^^ 

Amongst  the  matters  in  respect  of  which  the  appellant  has  thus  Penzancte. 
been  found  to  have  disobeyed  the  monition,  is  his  having  permitted  Lord  watson. 
his  curate  or  assistant  minister  whilst  officiating  at  the  Communion 
Service  and  the  Celebration  of  the  Holy  Communion  "  to  wear 
certain  unlawful  ecclesiastical  vestments,  to  wit  a  vestment  known 
as  a  biretta  and  a  vestment  known  as  a  stole."  That  finding  is 
said  to  convict  the  appellant  of  a  new  and  substantive  ecclesias- 
tical offence  different  in  kind  from  any  of  the  offences  charged  in 
the  representation  and  dealt  with  by  the  judgment  and  the  moni- 
tion which  followed  upon  it.  The  appellant  accordingly  maintains 
that  it  was  incompetent  for  the  judge  to  try  the  offence  except 
in  a  fresh  suit  duly  instituted  in  terms  of  the  Public  Worship 
Kegulation  Act,  and  that  in  entertaining  it  as  matter  of  charge 
against  the  appellant  and  in  convicting  him  of  it  the  judge  has 
exceeded  the  limits  of  his  statutory  jurisdiction.  The  sentence 
of  inhibition  which  has  been  pronounced  against  the  appellant  is 
a  statutory  punishment,  and  if  it  remain  unrelaxed  for  a  period  of 
more  than  three  years  the  appellant's  benefice  will  become  vacant 
under  the  provisions  of  the  Act  of  1874.  The  appellant  in  these 
circumstances  asserts  his  right  to  have  prohibition  not  only  against 
the  conviction  as  being  ultra  fines  of  the  judge's  jurisdiction,  but 
also  against  the  sentence  of  inhibition.  It  is  argued  that  the 
sentence,  being  a  penalty  awarded  in  respect  of  that  conviction  as 
well  as  in  respect  of  the  other  practices  w^hich  the  learned  judge 
has  competently  held  to  be  proved,  is  void  upon  the  principle  of 
GConneWs  Case  (1),  because  it  is  impossible  to  divide  the  sentence 
or  to  ascertain  the  quantum  of  punishment  inflicted  in  respect  of 
those  matters  which  the  Court  had  no  power  to  deal  with  or 
determine. 

The  learned  judge  of  the  Arches  Court  found  that  the  appellant 
had  failed  to  obey  the  monition  in  respect  of  fourteen  particular 
acts  and  practices.    Of  these,  twelve  are  admittedly  ejusdem 
generis  with  the  acts  and  practices  enumerated  in  the  represen- 
(.1)  n  01.  &  F.  155. 
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H.  L.  (E.)   tation.    Besides  the  findiDg  which  I  have  already  referred  to  with 
1882      regard  to  the  wearing  of  a  biretta  and  a  stole,  the  appellant  object?, 
Eneaght    oil  the  ground  of  no  jurisdiction,  to  one  other  finding  in  the  inhi- 
LoRD      bition  which  relates  to  an  unlawful  procession.    It  is  however 
Penzance,   unnecessary  to  take  special  notice  of  this  second  objection,  because 
Lord  Watson,  if  tho  argument  which  the  appellant  founds  upon  the  first  is  un- 
successful it  is  conceded  that  his  whole  case  against  the  sentence 
of  inhibition  must  fail. 

Even  if  it  were  established  that  these  two  matters  have  been 
erroneously  held  to  be  breaches  of  the  monition,  and  that  they  in 
reality  constitute  separate  ecclesiastical  offences  so  different  in 
their  nature  from  those  alleged  by  the  promoters  of  the  suit  that 
they  could  not  have  been  made  the  subject  of  inquiry  in  inves- 
tigating the  charges  preferred  by  the  representation,  it  by  no 
means  follows  that  the  sentence  of  inhibition  is  thereby  invali- 
dated. The  offence  which  the  judge  had  to  deal  with  at  that 
stage  of  the  suit  was  disobedience  to  the  monition :  and  the  twelve 
instances  of  disobedience  in  which  the  jurisdiction  of  the  judge  is 
not  challenged  would  in  themselves  have  been  amply  sufficient  to 
sustain  the  sentence.  I  do  not  think  that  these  circumstances 
either  in  fact  or  law  necessarily  lead  to  the  inference  that  in  im- 
posing a  penalty  within  his  competency  the  judge  has  exceeded 
his  jurisdiction.  The  case  of  O'Connell  v.  Beg,  (1),  the  sole 
authority  relied  upon  by  the  appellant,  which  was  a  judgment  in 
error  and  not  in  prohibition,  has  in  my  opinion  no  bearing  upon 
the  present  case ;  and  I  am  not  prepared  to  assume,  and  still  less 
to  infer,  that  as  a  matter  of  fact  Lord  Penzance  would  have 
pronounced  any  other  sentence  had  the  two  findings  in  question 
been  struck  out. 

But  being  of  opinion  as  I  am  that  the  alia  similia  clause  was 
inserted  in  the  monition  in  accordance  with  the  practice  of  the 
Ecclesiastical  Courts,  I  am  unable  to  come  to  the  conclusion  that 
in  pronouncing  the  two  findings  of  which  the  appellant  complains 
Lord  Penzance  was  acting  in  excess  of  his  jurisdiction.  Whether 
the  wearing  of  a  biretta  and  a  stole  did  or  did  not  constitute  an 
act  of  disobedience  to  a  judicial  order  prohibiting  the  wearing  of 
an  albe,  a  chasuble  and  a  biretta,  or  any  act  or  practice  of  a  like 
(1)  11  CI.  &  F.  155. 
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nature,  is  a  mixed  question  of  fact  and  ecclesiastical  law,  very    H.  L.  (E.) 
proper  for  the  consideration  of  an  Ecclesiastical  Court,  and  the  1882 
cognizance  of  all  such  questions  appears  to  me  to  be  committed  enraght 
to  the  judge  of  the  Arches  Court  by  the  13th  section  of  the  ^2^1) 
Public  Worship  Regulation  Act.    Upon  the  merits  of  the  learned  -Peiszance. 
judge's  decision  I  have  formed  no  opinion,  and  desire  to  make  no  Lord  watson. 
comment.     If  the  judge  has  wrongly  decided,  his  error  may  be 
corrected  on  appeal  if  the  provisions  of  the  statute  permit  that 
remedy ;  but,  whether  his  decision  be  final  or  subject  to  review 
by  a  higher  ecclesiastical  tribunal,  it  cannot  in  my  opinion  be 
made  matter  of  prohibition  in  a  temporal  Court. 

I  therefore  concur  in  the  motion  which  has  been  made  to  your 
Lordships. 

Lord  Beamwell  : — 

My  Lords,  I  am  entirely  of  the  same  opinioD,  and  so  much  for 
the  same  reasons  that  I  greatly  doubted  whether  I  ought  to 
trouble  your  Lordships  with  any  observations  in  this — to  my 
mind — very  unimportant  case.  I  say  "  unimportant  "  because 
there  is  no  question  of  doctrine,  no  question  of  vestment,  no 
question  whether  Lord  Penzance  has  exercised  his  mind  upon  this 
matter  and  has  come  to  a  wrong  conclusion.  The  only  question 
really  is  whether  a  slip  has  been  made  by  the  practitioners  in  this 
case.  However  it  is  perhaps  desirable  when  one  has  formed  an 
independent  opinion  upon  the  matter  to  express  it. 

The  first  objection  which  was  taken  was  this ;  it  was  said  that 
the  monition  was  wrong  by  reason  of  containing  a  clause  admonish- 
ing the  appellant  "  to  abstain  from  all  practices,  acts,  matters  and 
things  of  the  same  or  a  like  nature  to  those  hereinbefore  parti- 
cularly set  forth  or  any  of  them."  Now  I  have  not  the  least 
doubt  that  that  was  not  wrong.  It  is  manifest  from  the  decision 
of  this  House  in  the  case  of  MacJconochie  v.  Lord  Penzance  (1) 
that  the  monition  has  a  prospective  effect,  and  it  is  clear  therefore 
to  ray  mind  that  it  should  contain  words  of  that  nature.  Besides 
the  authorities  abundantly  shew  that  those  have  been  used — 


(1)  (5  App.  Cas.  424. 
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H.  L.  (E.)    not  necessarily  perhaps — but  that  they  have  been  used.  When 
1882       that  is  taken  into  consideration  together  with  the  prospective 
E^KAGHT    effect  of  the  monition,  it  is  impossible  to  suppose  that  there 
^^^^      must  not  be  a  prohibition  of  practices  to  the  like  effect.  It 
Penzance,  seems  to  me  absurd  to  suppose  that  any  one  could  avoid  the  con- 
Lord  Bramweii.  scqueuces  of  the  judgment  and  disregard  the  monition  by  what 
has  been  called  a  colourable  variation  from  the  practices  which 
were  particularly  in  question  upon  the  trial.    For  instance,  take 
the  case  of  profane  swearing  in  a  church ;  it  is  inconceivable  that 
a  man  could  avoid  the  effect  of  a  monition  by  simply  varying  the 
oaths  and  imprecations  of  which  he  made  use.    I  have  no  doubt 
therefore  that  those  words  were  not  improperly  in  the  monition, 
not  only  as  a  matter  of  authority  but  as  a  matter  of  reasoning. 

But  then  Mr.  Charles  contended  before  us  that  these  were  words 
which  would  prohibit  in  effect,  not  the  like  practices,  but  practices 
varying  and  different ;  that  is  to  say,  he  would  ask  us  to  read 
these  words  which  order  the  appellant  "to  refrain  from  all 
practices,  acts,  matters  and  things  of  the  same  or  a  like  nature  " 
as  though  they  were  "  of  a  different  nature."  Instead  of  reading 
the  words  as  they  really  are  in  plain  English  and  attributing  the 
natural  meaning  to  them  he  would  ask  us  to  attribute  a  different 
meaning.  Interpreting  them  according  to  their  ordinary  and 
natural  meaning  as  ordinary  English  words,  I  have  no  doubt  that 
those  words  are  rightly  in  the  monition. 

But  a  further  objection  was  taken,  and  it  was  said  that  in  the 
inhibition  a  new  matter  was  introduced  and  that  the  appellant 
was  inhibited  from  the  use  of  a  stole.  Now  whether  the  wearing 
of  a  stole  is  "a  practice,  act,  matter  or  thing  of  the  same  or  a  like 
nature  to  those  hereinbefore  particularly  set  forth  "  is  a  matter 
upon  which  I  am  not  competent  at  present  to  give  an  opinion.  No 
doubt  the  words  "  chasuble,"  "  albe,"  and  stole  "  are  English 
words,  and  I  suppose  that  one  ought  to  know  the  meaning  of  them, 
and  that  one  ought  therefore  to  be  able  to  say  whether  the  wear- 
ing of  a  stole  is  "  a  practice  of  a  like  nature  "  to  the  wearing  of  a 
chasuble  or  of  an  albe ;  but  I  require  to  be  more  informed  upon 
the  meaning  of  those  words  than  I  am  at  present  before  I  say  that 
it  is  "  a  practice  of  a  like  nature  '*  or  that  it  is  not.    But  I  will 
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assume  in  the  appellant's  favour  that  it  is  not    a  practice  of  a   H.  L.  (E.) 
like  nature  "  and  that  consequently  in  respect  of  the  wearing  of  1882 
the  stole  there  ought  to  have  been  a  fresh  proceeding  ab  initio,  enraght 
and  that  it  was  not  competent  to  the  learned  judge  to  inhibit  the  ^^^^ 
wearing  of  the  stole,  the  stole  not  having  been  mentioned  in  the  Pei^zance. 
original  proceedings.    Then  it  is  said  that  if  that  is  so  O'GonnelVs  Lord  Bramweii. 
Case  (1)  in  this  House  shews  that  the  judgment  was  erroneous. 
Now  it  is  not  necessary  to  say  that  one  perfectly  agrees  with 
O'GonnelVs  Case  (1).    It  was  decided ;  and  the  principle  of  it 
would  possibly  be  applicable  to  this  case  upon  a  writ  of  error  or 
upon  an  appeal ;  that  is  to  say,  if  on  consideration  the  Court  of 
Appeal  should  be  of  opinion  that  the  wearing  of  a  stole  is  not  "  a 
like  practice  "  to  the  wearing  of  a  chasuble  or  of  an  albe,  it  might 
be  necessary  that  a  new  judgment  should  be  given  and  that  that 
new  judgment  should  be  limited  to  those  practices  which  were 
repeated,  and  should  leave  the  wearing  of  a  stole  as  a  subject  of 
fresh  proceedings.    But  that  is  not  the  question  which  we  have  to 
consider  here.    We  have  not  to  consider  whether  the  judgment 
would  be  reversed  or  altered  before  a  competent  Court  of  Appeal ; 
what  we  have  to  consider  is  whether  the  learned  judge  has 
exceeded  his  jurisdiction.    And  I  wish,  as  I  have  made  that 
remark,  to  say  it  has  not  been  pretended  before  us  that  Lord 
Penzance's  mind  has  been  at  all  exercised  upon  this  question. 
But  still  there  is  a  judgment  which  has  his  authority,  and  which 
is  questioned  by  this  application  for  a  prohibition. 

Now  I  assume  that  it  may  be  that  a  Court  of  Appeal  would 
reverse  or  alter  the  judgment  which  so  stands.  But,  to  my  mind, 
there  clearly  is  not  the  subject-matter  of  a  prohibition.  The 
learned  judge  had  jurisdiction  to  do  whatever  the  judgment 
assumes  that  he  has  done  ;  he  had  jurisdiction  to  make  the  order 
which  he  has  made ;  and  if  in  the  exercise  of  that  jurisdiction  he 
has  made  a  mistake  (and  I  must  repeat  that  his  mind  has  not  been 
exercised  upon  the  matter)  that  is  the  subject-matter  of  an  appeal, 
if  an  appeal  lies,  and  not  of  a  prohibition.  He  has  done  nothing 
that  he  had  not  jurisdiction  to  do. 

No  doubt  there  are  some  cases  in  which  an  erroneous  judgment 

(1)  11  Cl.  &  F.  ir>5. 


258  HOUSE  OF  LOEDS  [VOL.  VII. 

may  be  the  subject-matter  either  of  an  appeal,  or  of  a  writ  of 
error,  and  of  a  prohibition ;  but  there  are  others  (and  this  is  one  of 
them)  in  which  the  error,  if  there  is  one,  is  the  subject-matter  not 
of  a  prohibition,  but  of  appeal  only. 

I  am  of  opinion  therefore  that  this  appeal  should  be  dismissed. 

Order  ap;pealed  from  affirmed,  and  ajo^al 
dismissed  with  costs. 

Lords'  Journals  22nd  May  1882. 

Solicitors  for  appellant :  BrooJcs,  JenMns,  &  Co, 
Solicitor  for  Lord  Penzance :  The  Solicitor,  Treasury, 
Solicitors  for  respondent  Perkins :  Tebhs  &  Sons, 
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CALEDONIAN  EAILWAY  COMPANY  .    .    Appellants;  h.l.(Sc.) 

1  coo 

WALKEE'S  TEUSTEES  Eespondents.  ^ 

March  29. 

Bailway  Acts  —  Land  injuriously  affected  hy  Construction  of  the  Works — 
Compensation  —  Bailways  Clauses  Consolidation  {Scotland)  Act^  1845 
(8  &  9  Yict.  c,  33),  s.  6,  and  Land  Clauses  Consolidation  {Scotland)  Act^ 
1845  (8  Vict.  c.  19) — Agreement  that  Claim  should  not  he  harred  hy  reaso7i 
of  no  Land  heing  taken. 

The  6tli  section  of  the  Scotch  Railways  Clauses  Act  of  1845  (similar  in 
the  English  Act),  j)rovides,  inter  alia,  that  the  railway  "  company  shall 
make  to  the  owners  and  occupiers  of,  and  all  other  parties  interested  in,  an}- 
lands  taken,  ...  or  injuriously  affected  by  the  construction  thereof,  full 
compensation  for  the  value  of  the  lands  so  taken,  and.  for  all  damage  sustained 
hy  such  owners,"  &c.  And  it  then  cites  the  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,  as  the  machinery  hy  which  compensation  is  to  he 
adjudged. 

In  order  to  found  a  claim  for  compensation  under  this  section,  some  special 
or  peculiar  damage  must  be  done  to  the  lands  by  reason  of  the  construction 
of  the  works,  which  diminishes  the  value  of  the  lands,  which  damage  would 
have  been  the  subject  of  an  action  at  law  before  the  statute. 

Where,  therefore,  an  access  to  private  property  by  a  public  highway  or 
private  way  is  interfered  with  by  the  construction  of  the  works,  and  the 
value  of  the  property,  irrespective  of  any  particular  use  which  may  be  made 
of  it,  is  so  dependent  upon  the  existence  of  that  access  as  to  be  substantially 
diminished  by  its  (jbstruction,  then  the  owner  is  entitled  to  compensation 
for  such  interference. 

lint  no  compensation  is  given  for  damages  if  the  thing  done  was  one 
for  which,  if  done  without  any  statutory  power,  no  action  could  have  been 
maintained  ;  nor  when  a  right  of  action,  which  would  have  existed  if  the 
works  had  not  been  authorized  by  statute,  would  have  been  merely  personal. 
Nor  when  damage  arises,  not  out  of  the  execution,  but  only  ciut  of  the  sub- 
sequent use  of  the  works.  Nor  for  the  loss  of  trade  or  custom  by  reason  of 
a  work  not  otherwise  affecting  the  house  in  or  upon  which  the  trade  has 
been  carried  on. 

Trustees  were  possessed  of  a  spinning  mill  ninety  yards  from  an  important 
main  thoroughfare  in  Glasgow,  having  parallel  accesses  on  the  level  from  two 
sides  of  the  mill  to  the  thoroughfare. 

A  railway  company  under  their  special  Act  cut  olV  cMitirely  one  access, 
substituting  therefor  a  deviated  road  over  a  bridge  with  steep  gradients. 
And  the  other  access  they  diverted  and  made  less  convenient.  lUit  none  of 
the  operations  were  carried  on  ex  adverso  the  premises.  When  the  Bill  was 
before  Parliament  the  trustees  were  induced  to  withdraw  their  opposition 
in  consiih^rntiou  <if  an  agnTnionf,  by  which  tho  coninnnv  undertook,  fhnf  \\\ 
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tlie  event  of  the  land  of  the  trustees  and  of  others  being  injuriously  affected 
by  the  construction  of  any  of  the  works  proposed  by  the  bill,  their  claim 
to  compensation  should  not  be  barred  by  reason  of  the  company  not  taking 
part  of  their  land.  The  trustees  claimed  compensation  for  the  diminished 
value  of  their  premises  by  reason  of  the  detour  and  gradients  : — 

Held,  aiiirming  the  decision  of  the  Court  below,  that  though  the  agreement 
gave  no  right  to  compensation,  the  trustees  were  entitled  to  it  under  the 
Railways  and  Lands  Clauses  Consolidation  (Scotland)  Acts,  1845. 

Fer  Lord  Selborne,  L.C.  :— The  obstruction  of  access  to  a  private  property 
by  a  public  road  need  not  be  ex  adverse,  but  it  must  be  proximate  and  not 
remote  or  indefinite  to  entitle  the  owner  of  that  property  to  compensation 
for  the  loss  of  it. 

And — It  is  a  question  whether  a  mere  change  of  gradient  alone  would  be 
a  proper  subject  for  compensation. 

Metropolitan  Board  of  Worhs  v.  McCarthy  (Law  Rep.  7  H.  L.  243)  held 
undistinguishable. 

The  Caledonian  Ilailway  Co.  v.  Ogilvy  (2  Macq.  229)  explained;  and 
distinguished. 

Chamberlain  v.  West  End  of  London  JRailway  Co.  (2  B.  &  S.  617),  and 
Beckett  v.  Midland  RaiUvay  Co.  (Law  Rep,  3  C.  P.  82)  approved.  Richtt 
V.  Metropolitan  Jiaihvay  Co.  (Law  Rep.  2  H.  L.  175)  examined. 

Conflicting  Decisions  of  this  House. 

Per  Lord  Selborne,  L.C. : — It  is  the  duty  of  this  House  to  maintain  as 
far  as  possible  the  authority  of  all  former  decisions  of  this  House;  and 
although  later  decisions  may  have  interpreted  and  limited  the  application  of 
earlier,  they  ought  not  (without  some  unavoidable  necessity)  to  be  treated 
as  conilicting. 

And — All  the  above  decisions  of  this  House  appear  to  be  capable  of  being 
explained  and  justified  upon  consistent  principles. 

See  remarks  of  Lord  Blackburn  as  to  the  cases  of  Ogilvy  and  McCarthy 
not  being  reconcilable,  pp.  294,  302. 

Appeal  from  the  Second  Division  of  the  Court  of  Session, 
Scotland. 

In  1878  the  appellants,  the  Caledonian  Eailway  Company, 
applied  to  Parliament  to  make  a  new  line  of  railway  on  the  site 
of  part  of  the  west  side  of  Eglinton  Street,  Glasgow  (which  is  one 
of  the  main  thoroughfares  of  that  city)  on  the  south  side  of  the 
Clyde. 

The  respondents,  Walker's  trustees,  are  proprietors  of  a  piece 
of  ground  lying  to  the  west  side  of  Eglinton  Street,  on  which  is 
built  a  cotton  mill  and  relative  buildings.    It  is  in  extent  over 
6000  square  yards,  and  is  bounded  upon  the  north  by  Canal 
Street,  on  the  east  by  Francis  Street,  and  on  the  south  by  Victoria 
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Street.  The  east  front  of  tlie  premises  are  parallel  to,  and  ninety  H.  L,  (So.) 
yards  distant  from,  Eglinton  Street.  1882 

Before  the  operations  of  the  appellant  company,  Canal  Street  Caledonian 
and  Victoria  Street,  which  are  public  highways  and  sixty  feet  ^^^-^-'^ 
wide,  were  level  streets  intersecting  Eglinton  Street  at  right  Walker's 

angles,  affording  direct  and  easy  access  from  both  sides  of  the   

premises  to  Eglinton  Street. 

At  a  considerable  distance  north  of  Canal  Street  there  is 
another  street  called  Cook  Street ;  but  there  was  no  communica- 
tion between  Cook  Street  and  Canal  Street  except  by  Eglinton 
Street. 

When  the  appellants'  bill  was  before  Parliament,  the  respon- 
dents, being  of  opinion  that  their  property  would  be  seriously 
injured  by  the  proposed  operations,  with  other  owners  of  property 
in  the  neighbourhood,  petitioned  against  the  appellants'  bill. 
But  when  the  bill  was  in  dependence  in  the  House  of  Lords  the 
appellants  offered  to  the  respondents  (and  the  others  with  them) 
the  following  undertaking,  dated  the  4th  of  July,  1873  :— • 

"  Gentlemen, — In  consideration  of  your  withdrawing  all  further 
opposition  to  this  bill,  we,  the  Caledonian  Eailway  Company,  do 
hereby  undertake  that,  if  and  so  far  as  you  are,  in  the  judgment 
of  the  arbiters  or  oversman,  or  jury  to  be  appointed  under  the 
Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  as  after  men- 
tioned, injuriously  affected  by  the  construction  of  any  of  the  works 
authorized  by  this  bill,  your  claim  for  compensation  shall  not  be 
barred  by  reason  of  our  not  taking  any  part  of  your  respective 
lands,  and  the  amount  of  such  compensation,  if  any,  if  not  agreed 
upon,  shall  be  determined  in  the  manner  provided  by  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845,  for  the  determination 
of  cases  of  disputed  compensation ;  but  without  prejudice  to  all 
claims  competent  to  you,  or  any  of  you,  under  and  by  virtue  of 
the  said  Act,  and  of  any  other  Acts  regulating  the  conytruction  of 
railways,  in  all  cases  where  the  lands  of  you,  or  any  of  you,  or 
any  part  thereof,  may  be  taken  by  us  for  the  purposes  of  this  Act." 

Tlie  respondents,  with  the  other  petitioners,  thereupon  with- 
drew their  opposition  to  the  bill,  which  became  law  as  the  Cale- 
donian Kail  way  (Gordon  Street  (Glasgow)  Station)  Act,  1873. 
The  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  and  the 
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H.  L.  (So.)  Railways  Clauses  Consolidatioii  (Scotland)  Act,  1845,  are  incor- 

1882       porated  with  the  Act. 

Caledonian  virtue  of  the  powers  contained  in  that  Act,  the  appellants 

Railway  Co.  j^^yg  converted  into  a  line  of  railway  the  whole  of  the  west  side 

Walkee's    of  Eglinton  Street  between  Canal  Street  and  Victoria  Street,  and 
Trustees.  , 
  for  a  considerable  distance  north  and  south  of  those  streets,  and 

they  have  thus  destroyed  both  the  accesses  into  Eglinton  Street 
as  they  stood.  They  have  formed  a  new  street  called  Salkeld 
Street  between  the  line  of  railway  and  the  respondent's  property, 
running  southward  from  Cook  Street,  and  nearly  parallel  to 
i  Eglinton  Street,"until  it  reaches  a  point  between  Francis  Street 

and  Eglinton  Street,  where  it  crosses  the  new  line  of  railway  by 
means  of  a  bridge,  and  it  then  bends  in  a  south-easterly  direction 
towards  Eglinton  Street,  which  it  joins. 

Both  Canal  Street  and  Victoria  Street  are  connected  with 
Salkeld  Street.  The  result  of  the  operations  is  that  the  respon- 
dents' new  access  by  Canal  and  Salkeld  Streets  as  compared 
with  the  old  one  by  Canal  and  Eglinton  Streets  to  a  common 
point,  is  1485  feet  longer;  while  their  new  access  to  Eglinton 
Street  by  Victoria  and  Salkeld  Streets  is  265  feet  longer  than  the 
old  one  by  Victoria  Street.  The  steepest  gradient  of  Salkeld 
Street  as  compared  with  Eglinton  Street  is  1  in  34  compared  with 
1  in  59  in  a  corresponding  portion  of  Eglinton  Street,  and  the 
gradient  of  Victoria  Street  is  made  for  116  feet,  1  in  20,  and  for 
197  feet,  1  in  34*7.  The  gradient  of  Canal  Street  itself,  so  far  as 
it  exists,  has  not  been  altered,  and  Victoria  Street,  so  far  as  it  is 
ex  adverso  of  the  respondents'  property,  is  still  on  the  level.  No 
part  of  the  respondents'  property  has  been  taken,  and  none  of  the 
operations  have  been  carried  on  ex  adverso  of  that  property. 

On  the  completion  of  the  works  in  1879,  the  respondents  served 
upon  the  appellants  the  usual  statutory  notice  to  have  the  amount 
of  their  claim  fixed  by  arbitration  under  the  Lands  Clauses  Con- 
solidation (Scotland)  Act,  1845,  nominating  their  arbiter,  and  called 
upon  the  appellant  company  to  nominate  theirs.  This  they  did, 
but  at  the  same  time  raised  a  note  of  suspension  and  interdict  to 
have  the  parties  interdicted  from  proceeding,  on  the  ground  that 
the  claim  of  the  respondents  presented  no  case  in  law  on  which 
they  could  demand  compensation. 
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In  their  record  before  the  Lord  Ordinary,  the  appellants  averred  H.  L.  (So.) 
that  the  respondents'  property  has  sustained  no  permanent  damage  1882 
or  peculiar  physical  injury,  and  although  the  respondents,  in  using  Caledoniajs 
Yictoria  Street  as  altered,  have  to  use  at  some  distance  from  their  ^^^^^^"^ 
property  a  somewhat  steeper  gradient  than  before,  they  have  to  Walkee's 
do  this  in  common  with  all  the  members  of  the  public  who  — - 
require  to  use  the  said  street.    And  they  pleaded,  the  respon- 
dents not  being  entitled  to  compensation  either  under  the  written 
undertaking  or  under  any  of  the  statutes,  the  note  of  suspension 
and  interdict  ought  to  be  passed. 

The  respondents  answered  that  they  had  a  peculiar  interest  in 
Canal  Street  and  Victoria  Street,  which  formed  the  special  and 
indeed  only  accesses  to  the  property,  and  that  the  construction  of 
railway  walls  across  the  line  of  those  streets  cuts  off  the  access 
between  the  respondents'  property  and  Eglinton  Street,  the  lead- 
ing thoroughfare  of  the  district,  and  necessitates  a  longer  detour 
for  all  carts,  carriages,  and  passengers  coming  to  or  leaving  the 
respondents'  works.  The  direct  access  which  the  respondents' 
property  formerly  had  by  the  said  streets  to  Eglinton  Street 
rendered  their  property  more  valuable,  and  by  the  construction 
of  the  appellants'  works  it  has  been  permanently  damaged,  and 
its  value  greatly  diminished."  And  they  pleaded,  inter  alia, 
the  appellants  having  by  their  undertaking  constituted  arbiters 
the  sole  judges  whether  and  to  what  extent  the  respondents' 
property  is  injuriously  affected,  they  were  bound  to  proceed  with 
the  arbitration  ;  and  the  property  having  been  injuriously  affected 
within  the  meaning  of  the  special  Act  and  the  Acts  therewith 
incorporated,  the  respondents  were  entitled  to  have  the  same 
assessed  in  terms  of  the  Lands  Clauses  Acts. 

The  Lord  Ordinary  refused  the  interdict  on  its  merits.  The 
Court  of  Session  adhered,  but  reserved  their  opinion  on  the  ques- 
tion of  relevancy  until  the  facts  should  be  found  by  the  arbiters. 

The  arbiters  differed  in  opinion,  and  the  oversman  appointed 
had  to  pronounce  an  award,  the  material  portions  of  which  will 
be  found  in  Lord  Blackburn's  opinion  (1).  The  oversman  in  the 
result  found  that  the  respondents'  property  was  injuriously  affected 
by  the  construction  of  the  appellants'  works;  and  on  the  assump- 

(1)  Post,  p.  20  L 
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a  L.  (Sc.)  tion  that  they  were  legally  entitled  to  compensation  by  the 
1882       appellants  for  the  injury  so  caused  fixed  the  pecuniary  amount 
Cal^oniast  of  the  compensation  at  the  sum  of  £1500,  allocating  £1200  in 
^^^^^J^^^o-  respect  of  damage  by  detour  and  £300  to  compensation  for 
Walker's    damage  by  change  of  gradients. 
— The  respondents  then  brought  the  present  action  for  recovery 
of  the  sum  awarded,  maintaining  that  they  were  entitled  to  decree 
for  the  compensation  assessed  under  the  written  undertaking,  or, 
secondly,  under  the  6th  section  of  the  Eailways  Clauses  Act  of 
1845  (1),  which  embodies  the  Lands  Clauses  Act,  1845,  as  con- 
taining the  machinery  by  which  compensation  is  to  be  adjudged. 

On  the  10th  of  November  the  Lord  Ordinary  (2)  sustained  the 
oversman's  award. 

On  a  reclaiming  note  the  Second  Division  by  interlocutor, 
dated  the  2l8t  of  January,  1881,  adhered,  their  Lordships  being 
of  opinion  that  if  there  had  been  no  agreement  between  the 
parties,  on  the  6th  section  of  the  Kailways  Clauses  Consolidation 
(Scotland)  Act,  1845,  the  respondents  were  entitled  to  compen- 
sation (3). 
On  appeal, 

Feb.  16,  17,  20.  The  Lord  Advocate  (/.  B,  Balfour,  Q.C.)  and 
Mr.  Benjamin,  Q.C.  (with  them,  Mr.  Horace  Bavey,  Q.C),  main- 
tained for  the  appellants  that  the  decision  of  the  Court  below  was 
erroneous.  The  main  question,  as  to  compensation  under  the  Eail- 
way  Act,  was  whether  the  case  fell  under  the  principle  of  the 
cases  of  which  Caledonian  Railway  Co.  v.  Ogilvy  (4)  is  the  chief, 
or  under  the  principle  applied  in  Metropolitan  Board  of  WorJcs  v. 
McCarthy  (5). 

The  former  case  settled  with  respect  to  a  level  crossing,  that 
that  was  not  such  an  injurious  affecting  of  the  lands  as  would 

(1)  8  &  9  Vict.  c.  33,  s.  6,  provides,  so  taken  or  used  and  for  all  damage 

"  That  the   railway  company  shall  sustained  by  such  owners,"  &c. 

make  to  the  owners  and  occupiers  (2)  Lord  Curriehill. 

of,  and  all  other  parties  interested  in,  (3)  Court  of  Sess.  Cas.  4th  Series-, 

any  lands  taken  or  used  for  the  pur-  vol.  viii.  p.  405. 

poses  of  the  railway,  or  injuriously  (4)  2  Macq.  229. 

affected  by  the  construction  thereof,  full  (5)  Law  Eep.  7  H.  L.  243. 
compensation  for  the  value  of  the  lands 
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bring  in  a  claim  under  the  Eailways  Clauses  Act,  while  in  H.  L.  (Sc.; 
McCarthy  s  Case  (1)  the  deprivation  of  a  water  frontage  was  held  1882 
injuriously  to  affect  under  the  statutes.  Caledonian 
Here,  there  were  only  the  two  elements  of  gradient  and  detour  ;  R^ii-way  Co. 

there  was  no  interference  with  the  immediate  frontage,  nor  any  in-  Walker's 

Trustees 

terference  with  the  levels  of  the  streets  ex  adverso,  or  opposite  the  '  

frontage.  The  oversman's  finding  (sect.  8)  expressed  the  mixed 
question  of  law  and  fact,  that  the  property  is  injuriously  affected 
by  means  of  the  gradients  and  detour.  Such  a  finding  came  to 
this,  that  any  person  who  had  to  travel  that  part  of  the  road, 
if  he  happened  to  have  property  near  it  would  be  entitled  to 
compensation.  And  it  was  difficult  to  see  how  there  was  any 
difference  between  the  respondents  and  the  world  at  large,  except 
in  this,  that  they  would,  living  near  it,  suffer  the  inconvenience 
more  frequently. 

Unless  there  had  been  a  limitation  by  implication  or  otherwise 
of  the  general  principles  of  Ogilvy's  Case  (2)  it  must  be  held  to 
apply  here.  There  a  public  road  was,  under  the  sanction  of  an 
Act  of  Parliament,  crossed  by  the  railway  on  a  level,  within  fifty 
yards  of  the  complainant's  lodge,  and  gates  were  placed  across 
the  public  road.  Held,  that  he  had  no  claim  for  compensation. 
Lord  Cran worth  said  there  that  there  was  no  damage  at  all  to 
the  estate,  except  that  the  owner  of  the  estate  would  oftener  have 
a  right  of  action  from  time  to  time  than  other  persons,  inasmuch 
as  he  would  pass  the  spot  oftener.  Chamberlain  v.  West  End  of 
London  Bailway  Co,  (3),  relied  on  by  the  Eespondents,  was  not 
like  this  when  examined.  There  was  there  a  special  injury  to  the 
property  diminishing  its  value  for  a  particular  kind  of  use,  and 
the  access  was  interfered  with  in  a  manner  quite  different  from 
here.  And  the  arbiter  found  that  the  houses  were  deteriorated, 
because  the  number  of  persons  passing  would  be  diminished,  and 
consequently  the  prospect  of  customers  to  the  occupiers  of  the 
houses.  Here  there  was  no  finding  that  any  person  would  go 
the  less  along  Canal  Street  or  Victoria  Street  by  reason  of  the 
alterations. 

In  Bichet  v.  Metropolitan  Bailway  Co.  (May,'  1877)  (4)  Ogilvy's 
Case  (2)  was  approved,  and  the  reasoning  of  it  was  used  as  one  of 

(l;  Law  Ecp.  7  n.  L.  213.  (3)  2  D.  &  S.  OO")  and  (U  T. 

(2)  2  Macq.  221).  (!)  Law         2  II.  I..  17:.. 
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H.  L.  (Sc.)  the  media  in  reacliing  the  result.    There  Lord  Chelmsford,  L.C.  (1), 
1882       to  whom  it  seemed  hopeless  to  reconcile  the  cases,  said  "  that  the 
Caledonian  criterion  of  a  party's  right  to  damages  is  correctly  stated  by  Lord 
Railway  Co.  (^g^jj^pf^gii         Penny  and  South  Eastern  Railway  Co.  (2),  *  unless 
Walker's    ^j^g  particular  iniurv  would  have  been  actionable  before  the  com- 

Teustees.  ^  . 

  pany  had  acquired  the  statutory  power,  it  is  not  an  injury  for 

which  compensation  can  be  claimed.'  At  the  same  time  the  obser- 
vation of  Lord  Cran worth  in  Ogilvys  Case  (3)  must  not  be  lost 
sight  of,  that  *  it  does  not  follow  that  a  party  would  have  a  right 
to  compensation  in  some  cases  in  which,  if  the  Act  of  Parlia- 
ment had  not  passed,  there  might  have  been  not  only  an  indict- 
ment but  a  right  of  action.'  "  Then  in  proceeding  to  examine 
Ogilvy's  Case  he  said  (3),  *'The  owner  (Mr.  Ogilvy)  of  the  house 
had  no  other  right  over  the  road  than  that  which  belonged  to 
the  public  generally,  and  the  erection  of  the  gates  across  the 
road,  where  the  railway  crossed  it  upon  a  level,  was  essential  to 
the  public  safety.  It  is  doubtful  whether  the  owner  of  the  house 
sustained  any  injury  different  in  kind,  though  it  might  be  greater 
in  degree,  from  that  of  the  rest  of  the  public ;  and  therefore  it 
was  questionable  whether  he  could  have  maintained  an  action 
if  the  obstruction  had  been  created  without  the  authority  of 
Parliament."    Those  words  were  directly  applicable  here. 

Lord  Chelmsford  also  said  that  the  6th  section  of  the  Kail- 
ways  Clauses  (England)  Act,  8  &  9  Yict.  c.  20,  and  the  68th  sec- 
tion of  the  Lands  Clauses  (England)  Act,  8  Vict.  c.  1 8,  were  both 
inapplicable,  as  Eicket's  damage  arose  from  the  temporary  opera- 
tions of  the  company  and  not  from  their  permanent  works ;  that 
the  claim  came  under  the  16th  section  of  the  former  Act.  But 
no  reason  appeared  to  suppose  that  the  decision  would  have  been 
different  if  it  had  been  a  case  of  permanent  injury. 

[LoED  Selbokne,  L.C. : — Throughout  the  16th  section  refers 
to  permanent  as  well  as  temporary  damage.] 

In  that  case  Lord  Cranworth  (4)  laid  it  down  that  *•  Both 
principle  and  authority  seemed  to  shew  that  no  case  came  within 
the  purview  of  the  statutes,  unless  where  some  damage  had  been 
occasioned  to  the  land  itself,  in  respect  of  which  but  for  the 


(1)  Law  Eep.  2  H.  L.  at  p.  187.  (3)  Law  Rep.  2  H.  L.  at  p.  190. 

(?)  7  E  &  V>.  C60.  (4)  Ibi.l.  ;it  p.  108. 
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statute  the  complaining  party  might  have  maintained  an  action.   H.  L.  (So.) 

The  injury  must  be  an  actual  injury  to  land  itself,  as  by  loosing  1882 

the  foundations  of  buildings  on  it,  obstructing  its  lights,  or  its  Caledonian 

drains,  making  it  inaccessible  by  lowering  or  raising  the  ground  I^^ii^^^"^^  Oo. 

immediately  in  front  of  it,  or  by  some  such  physical  deterioration."  Walker's 

*■  Trustees 
McCarthys  Case  (1)  fell  under  this  language,  and  Beckett  v.   

Midland  Railway  Co.  (Nov.  1867)  (2),  fulfilled  all  Lord  Cranworth's 
requirements,  and  therefore  the  appellants  did  not  quarrel  with 
it.  In  Beckett's  Case  (2)  the  defendant  railway  company  erected 
an  embankment  on  a  portion  of  a  highway  opposite  the  plain- 
tiff's house,  and  thereby  narrowed  the  road  from  fifty  to  thirty- 
three  feet,  thus,  according  to  the  evidence,  materially  diminishing 
the  value  of  the  houses  for  letting  or  selling.  Carriages  were 
compelled  to  go  some  distance  beyond  the  plaintiff's  gate  before 
they  could  turn. 

That  was  a  special  and  peculiar  injury  to  the  frontage  of  the 
property,  an  injury  that  could  not  be  common  to  the  proprietor 
and  to  everybody  else  as  well.  And  quite  different  from  that 
here,  where  the  gradients  and  detour  commenced,  not  ex  adverso 
but  ninety  yards  away. 

As  far  as  the  facts  of  McCarthy's  Case  (1)  went,  they  were  totally 
different  from  this,  and  quite  distinct  from  Ogilvys  Case  (3). 
McCarthy  was  occupier  of  a  house  in  close  proximity  to  a  draw- 
lock  which  opened  into  the  Thames.  The  distance  between  his 
house  and  the  top  of  the  dock  was  twenty  feet,  and  that  space 
was  taken  up  with  a  public  road.  The  dock  was  entirely  destroyed 
by  the  works  of  the  Thames  Embankment,  and  McCarthy  was 
found  entitled  to  compensation  on  the  ground  that  a  special  value 
was  attached  to  the  premises  by  reason  of  the  proximity  or  rela- 
tive position  of  the  dock.  Lord  Cairns  put  it  that  the  claimant 
had  two  highways — a  highway  by  road,  and  a  highway  by  water 
in  front  of  his  premises.  It  was  very  difiScult  to  say  that  that 
advantage  of  the  water  frontage  so  near  his  house  was  not  a 
valuable  appurtenant  clearly  connected  with  the  laud,  and  the 
deprivation  of  it  might  very  well  be  described  as  an  injuriously 
affecting  of  the  property  as  distinguished  from  personal  incou- 

(1)  Law  Kep.  7  H.  L.  24'5.  (L>)  Law  lU^p.  3  C.  P.  82. 

(3)  2  Macq.  229. 
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H.  L.  (Sc.)  Yenieace.    It  was  not  a  thing  which  everybody  else  could  suffer 
1882      in  the  same  way  or  degree:  it  was  peculiar  to  McCarthy's 
Caledoniai?  property. 

^'^"'^■^^  The  right  interfered  with  must  be  ex  adverso,  or  at  least  must 
^RUBTm^  have  a  degree  of  proximity  to  the  affected  property  which  made 
~  it,  in  a  reasonable  sense,  an  appurtenant  of  the  property.  See 
remarks  of  Lord  Penzance  (1),  who  demands,  as  necessary  to  the 
claim,  a  degree  of  proximity  to  the  affected  frontage,  which  is 
not  substantiated  in  the  present  case. 

The  test  came  to  this,  if  you  have  such  a  special  and  peculiar 
relation  between  the  subject  that  is  damaged  and  the  property,  as 
is  different  from  that  enjoyed  by  the  rest  of  the  world,  then  your 
claim  will  arise  :  if  you  have  not,  then  your  claim  will  not  arise. 
Eor  instance,  if  the  alteration  of  the  level  of  the  road  was  by 
lowering  it,  and  the  owner  of  the  house  had  steps  presented  to 
him  instead  of  the  road,  that  interference  is  sharply  distinguished 
from  a  case  in  which  persons  going  along  a  road  have  to  go  up  or 
down  a  gradient. 

They  submitted,  as  a  result  of  all  the  cases,  that  although  there 
were  some  expressions  of  opinion  in  McCarthys  Case  (2)  which, 
apart  from  other  expressions,  might  be  interpreted  as  enlarging 
the  previously  understood  grounds  of  claim,  yet  when  the  cases 
and  opinions  are  all  read  together,  they  do  not  warrant  the 
existence  of  a  claim  like  the  present,  where  the  use  is  a  us©  like 
that  of  the  rest  of  the  public,  and  where,  if  any  difference,  it  is  a 
difference  only  in  the  amount  of  the  use. 

The  arbiter  had  not  separated  his  damage  in  respect  of  the 
gradients,  and  there  may  be  a  matter  of  difference  in  point  of  law 
between  the  gradient  of  the  Canal  Street  access  and  the  gradient 
arising  from  the  bridge.  An  over  bridge  was  a  later  statutory 
substitution  for  a  level  crossing — the  provisions  of  the  Eailway  Acts 
originally  permitted  them — but  by  the  Eailways  Clauses  Consolida- 
tion (Scotland)  Act,  1845,  s.  39,  they  are  to  be  the  exception,  to 
avoid  danger  and  inconvenience  to  the  pubh'c  while  the  railway 
is  being  used.  That  being  so,  the  over  or  under  bridge  comes 
under  the  same  legal  category  as  a  level  crossing.  And  if  a  level 
crossing  was  incidental  to  the  use  of  the  railway ;  and  the  incon- 
(1)  Law  Eep.  7  H.  L.  at  p.  263.  (2)  Law  Rep.  7  H.  L.  243. 
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venience  caused  by  it,  then  it  must  be  the  same  with  what  is  a  H.  L.  (So.) 
statutory  substitution  or  equivalent  for  a  level  crossing.    There-  1882 
fore  the  inconvenience  caused  by  a  rising  gradient  over  a  bridge,  Caledoniaw 
is  an  inconvenience  of  the  same  character  as  an  inconveniencs  ^^^^^^^^^ 
arising  from  the  gates  of  a  level  crossing,  and  in  Lord  Cranworth's  "W'alker's 

J.  RUSTEK8, 

words,  is  not  a  damage  to  the  estate.   

[They  also  commented  on  Lyon  v.  Fishmongers'  Co.  (1),  DuJce  of 

Bucdeugh  v.  Metropolitan  Board  of  Works  (2).] 

As  to  the  agreement,  it  did  not  enlarge  the  [respondents'  rights. 

It  was  purely  precautionary,  to  provide  against  it  appearing  that 

any  claims  which  the  owner  of  the  property  might  have  should 

be  prevented  from  being  stateable. 

Sir  F.  Eerschell,  S.G.,  and  the  Solicitor  General  for  Scotland 
(Mr.  Asher,  Q.C.),  contended  for  the  respondents,  that  this  case 
on  the  main  question  was  undistinguishable  from  the  cases  of 
McCarthy  (3)  and  Chamberlain  (4).  The  respondents'  claim  came 
more  particularly  to  be  determined  under  the  6  th  section  of  the 
Scotch  Eailways  Clauses  Act  of  1845,  similar  to  the  English  Eail- 
way  Act  The  English  cases  were  generally  decided  upon  the  terms 
of  the  68th  section  of  the  Lands  Clauses  Act,  which  deals  with  "  com- 
pensation in  respect  of  any  lands  or  of  any  interest  therein  w^hich 
shall  have  been  taken  for  or  injuriously  affected  by  the  execution  of 
the  works."  But  though  there  is  no  section  in  the  Scotch  Lands 
Clauses  Act  corresponding  to  the  68th  section  of  the  English  Act 
(8  Vict.  c.  18),  the  decisions  under  the  latter  section  in  England 
are  perfectly  applicable  in  Scotch  cases,  and  in  this  instance  were 
conclusive  in  favour  of  the  respondents.  To  entitle  to  compensa- 
tion two  propositions  must  be  proved  fas  correct :  first,  that  the 
acts  done  could  not  have  been  done  without  statutory  authority, 
and  if  done  without  statutory  authority  would  entitle  the  plaintiff 
to  an  action ;  secondly,  if  the  plaintiff  connect  the  land  with  the 
damages,  then  he  is  entitled  to  compensation.  The  view  of  what 
is  sufiBcient  connection  must  be  different  in  regard  to  different 
cases.  The  appellants  did  not  deny  that  interlereuco  with  the 
highway  could  injuriously  affect;  but  said  that  the  land  must  be 

(1)  1  App.  Cas.  062.  (3)  r.aw  Hep.  7  II.  I..  243. 

(2)  Law  Kep.  5  H.  L.  418.  (4)  2  W.     S.  005,  017. 
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H.  L.  (Sc.)  proximately  affected.    They  submitted  it  was  so  here.    The  value 

1882  of  the  highway  to  property  is  not  being  able  to  get  out  on  the 

Caledonian  few  yards  in  front  of  your  house,  for  if  the  highway  is  obstructed 

Bailway  Co.  ^yi^hin  a  short;  distance  of  your  house  the  whole  way  is  obstructed. 

Walker's    In  principle  that  is  an  obstruction,  which,  though  common  to  all 
Trustees,  '  o 
  the  lieges,  injuriously  affects  property. 

[LoED  Selborne,  L.C.  : — In  Winterhotham  v.  Lord  Derby  (1)  it 
was  held  that  to  maintain  an  action  the  plaintiff  must  suffer  some 
substantial  damage  peculiar  to  himself  beyond  that  suffered  by  the 
rest  of  the  world.] 

That  was  the  case  here.  The  principal  decision  pressed  against 
them  was  the  Caledonian  Bailway  Co.  v.  Ogilvy  (2) ;  but  the 
ground  of  judgment  in  that  case  w^as  that  there  the  alleged 
injury  was  only  a  case  of  personal  inconvenience  and  not  damage 
to  the  estate.  See  Lord  Cranworth*s  opinion  (3).  Here  the 
injury  was  consequent  on  the  construction  and  was  altogether 
distinct  from  the  use,  and  therefore  altogether  distinct  from 
Ogilvy  s  Case  (2),  where  the  number  of  trains  bore  a  ratio  to  the 
inconvenience  caused.  And  that  case  was  explained  by  Erie,  C.J., 
in  CJiamlerlain' s  Case  (4),  by  Lord  Chelmsford  in  Bichefs  Case  (5) 
and  McCarthys  Case  (6)  ;  and  by  Willes,  J.,  in  BecJcetfs  Case  (7) 
and  McCarthy's  Case  (8) ;  and  by  Bovill,  J.,  in  Beckett's  Case  (9)^ 
as  an  authority  for  no  more  than  this,  that  personal  inconvenience 
as  distinguished  from  diminished  value  of  land  will  not  entitle  to 
compensation.  The  decisions  since  the  case  of  Ogilvy  supported 
this  distinction. 

In  Chamherlain's  Case  (10),  which  closely  resembled  this,  the 
public  road  passing  his  houses,  at  a  distance  of  seventy  yards 
i'rom  them,  was  shut  up,  so  as  to  make  it  a  cul  de  sac,  and  a 
deviated  road  was  provided.  The  ground  of  that  decision  was 
that  although  the  railway  did  not  touch  the  ground  ex  adverse, 
or  in  fact,  yet  that  where  the  access  was  affected,  compensation 
is  due. 

(1)  Law  Eep.  2  Ex.  316.  (6)  Law  Eep.  7  H.  L.  at  p.  257. 

(2)  2  Macq.  229.  (7)  Law  Eep.  3  C.  P.  104. 

(3)  Ibid,  at  p.  236.  (8)  Law  Eep.  7  C.  P.  at  p.  513. 

(4)  2  B.  &  S.  at  p.  638.  (9)  Law  Kep.  3  C.  P.  at  p.  93. 

(5)  Law  Rep.  2  H.  L.  190.  (10)  2  B.  &  S.  605. 
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And  in  Beckett's  Case  (1)  Willes,  J.,  said,  "  To  entitle  a  claimant   H.  L.  (Sc.) 
to  compensation  he  must  have  sustained  a  particular  damage  1882 
from  the  execution  of  the  works,  and  the  damage  must  be  one  for  Caledonian 
which  he  might  have  maintained  an  action  if  the  work  was  not  I^-^^^^ay  Co. 
authorized  by  Parliament ;  and  further,  the  complainant  must  Walker's 

.    .  ,  .  ,  TPvLSTEES. 

establish  that  the  injury  was  an  injury  to  bis  estate  and  not   

a  mere  obstruction  or  inconvenience  to  him  personally,  or  to  his 
trade,  and  also  that  the  damage  complained  of  must  be  one  which 
is  sustained  in  respect  of  the  ownership  of  the  property  and  not 
in  respect  of  any  particular  use  to  which  it  may  from  time  to  time 
be  put. 

In  McCarthys  Case  (2)  the  dock  interfered  with — which  it  is  to 
be  noticed  was  not  contiguous  to  the  house,  but  twenty  feet  away — 
was  only  of  use  as  leading  to  the  highway  of  the  river.  So 
what  truly  damaged  the  claimant  there,  was  the  stopping  up  of 
the  entrance  into  the  river — which  was  400  feet  away.  The  stop- 
ping up  the  end  stopped  it  the  whole  way.  Here  it  was  analogous ; 
the  appellants  had  stopped  up  the  main  street  at  its  juncture 
with  the  two  other  streets  leading:  to  the  respondents*  premises. 

There  was  no  difference  in  principle  whether  the  obstruction 
was  ex  adverse  or  not,  though  that  might  affect  the  amount  of 
compensation,  but  in  each  case  it  must  be  seen  whether  damage 
is  proximate  or  too  remote.  Their  argument  was  put  distinctly 
by  Lord  Penzance  in  McCarthys  Case  (3)  In  each  case  the  right 
to  compensate  will  accrue,  whenever  it  can  be  established  to  the 
satisfaction  of  the  jury  or  arbiter  that  a  special  value  attached  to 
the  premises  in  question,  by  reason  of  their  proximity  to,  or 
relative  position  with,  highways  obstructed,  and  that  this  special 
value  has  been  permanently  destroyed  or  abridged  by  the  obstruc- 
tion." 

And  here  the  arbiter  had  found  that  the  damage  is  a  damage 
having  such  a  connection  with  the  lands  as  to  diminish  the  value 
to  the  extent  of  £1500.  Therefore  they  submitted  that  this  case  was 
within  the  principle  of  all  the  cases  ;  that  the  damage  is  proxi- 
mate and  not  remote,  and  that  the  decision  of  the  Court  below  in 
sustaining  the  arbiter  s  award  was  correct. 

(1)  Law  Rep.  3  C.  P.  at  p.  94.  (2)  Law  Rep.  7  11.  L.  243., 

(3)  Law  Kep.  7  H.  L.  at  p.  263-4. 
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H.  L.  (So.)      As  to  the  agreement.    Under  it  the  appellants  were  precluded 
1882       from  disputing  the  respondents'  claim.    The  language  could  not  be 
Caledonian  interpreted  literally.    The  intention  was  to  give  some  benefit,  and 
Railway  Co.  i\^Qjj.  ^iew  was  that  fairly  construed  it  imports  that  compensation 
Walker's    would  fall  to  be  paid  if  an  injury  were  proved.    The  word  "  barred," 

  meant    taken  away,"  "  cut  off,"  or  "  excluded,"  and  suggests  that 

the  right  is  there,  if  the  bar  does  not  exist.  In  other  words  the 
view  warranted  by  the  language  is  that  the  claim  is  to  be  disposed 
of  on  an  assumption  (that  part  of  their  lands  were  taken)  which 
is  not  true  in  fact,  for  the  purpose  of  giving  legal  validity  to  the 
claim,  provided  that  damage  is  proved. 

The  Lord  Advocate,  in  reply : — 

While  true  that  the  thing  must  be  actionable  but  for  the  statu- 
tory authority ;  the  converse  of  that  proposition  is  not  true  on  the 
cases.  It  is  not  the  case  that  everything  which  but  for  the  statute 
would  be  actionable  would  give  rise  to  a  claim  for  compensation, 
see  opinions  of  Lord  Cran worth  (1)  and  Lord  Chelmsford  (2). 

[LoKD  Blackbuen  : — That  was  finally  settled  in  Hammersmith 
Bailway  Co,  v.  Brand  (3).] 

The  respondents'  view  of  Ogilvt/s  Case  (4)  was,  that  it  was  de- 
cided against  the  complainer,  because  the  things  complained  of 
were  done  in  the  use  of  the  railway  and  not  in  the  construction  of 
the  works;  but  that  was  not  the  ratio  decidendi  in  fact — that 
was  developed  in  Brand's  Case  (3). 

In  Bechetfs  Case  (5)  the  injury  affected  the  complainant's  access 
proper,  and  in  McCarth/s  Case  (6),  it  was  explained  that  the 
water  highway  might  in  a  reasonable  sense  be  called  an  appendage 
to  the  house. 

There  was  a  great  distinction  between  a  right  which  a  man 
has  of  proceeding  out  straight  from  his  property  and  getting  on 
to  the  public  ground,  and  a  right  which  a  man  has,  when  he  pro- 
ceeds to  go  along  a  public  street  the  same  as  anybody  else. 

It  is  said  Chamberlain's  Case  (7)  is  a  standing  authority  against 

(1)  2  Macq.  at  p.  235.  (4)  2  Macq.  229. 

(2)  Law  Rep.  7  H.  L.  at  p.  256.  (5)  Law  Rep.  3  C.  P.  82. 

(3)  Law  Rep.  4  H.  L.  171.  (6)  Law  Rep.  7  H.  L.  243. 

(7)  2  B.  &  S.  605,  617. 
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the  appellants,  then  in  so  far  as  it  proceeds  on  ground  which  was   H.  L.  (So.) 

rejected  in  Bichet's   Case  (1),  the   authority  of  Chamherlains  1882 

Case  (2)  must  be  destroyed.  Caledonian 

Bailway  Co. 

[LoED  Blackburn  : — But  in  McCarthy  s  Case  (3)  it  was  held        ^-  , 
that  Chamberlain's  and  BicJcefs  Cases  were  consistent,  and  Cham-  Teustebs. 
herlain's  Case  (2)  was  affirmed.] 

That  conclusion  was  arrived  at  by  subtracting  the  shop  element, 
but  Chamberlain's  Case  (2)  had  another  element  in  it,  his  property 
was  sunk  down  in  a  hole. 

There  was  a  separate  point  as  to  the  alteration  of  the  gradient, 
at  all  events  as  regards  the  bridge,  for  that  is  incidental  to  the 
use,  and  not  to  the  construction. 

Certainly,  this  was  a  case  where  the  iaconvenience  suffered  is 
more  remote  than  in  any  case  in  which  a  claim  for  compensatioa 
had  been  allowed. 

Judgment  was  given  as  follows : — 

March  29.  Lord  Selborne,  L.C.  : — 

My  Lords,  the  only  facts  in  this  case  wliich  I  think  material 
to  the  question  of  principle  to  be  determined  are  that,  before  the 
construction  of  the  appellants'  works  under  the  authority  given 
by  their  Act  of  1873,  the  property  of  the  respondents  had  a 
frontage  to  Canal  Street,  in  Glasgow,  and  had  by  that  street  a  direct, 
straight,  and  practically  level  access  (at  the  distance  of  about 
niuety  yards),  for  all  sorts  of  traffic,  to  Eglinton  Street,  one  of 
the  main  thoroughfares  of  that  city ;  and  that,  by  the  works  of  the 
appellants,  that  direct  access  to  Eglinton  Street  has  been  alto- 
gether cut  off  and  taken  away,  a  more  distant  and  circuitous  access, 
crossing  the  railway  by  a  bridge  with  a  rather  steep  gradient, 
being  substituted  for  it.  Another  direct  access  to  Eglinton 
Street,  from  the  back  of  the  appellants'  premises,  has  been 
rendered  less  conveuient,  but  upon  that  part  of  the  case  I  do  not 
think  it  necessary  to  dwell. 

When  the  Bill  was  before  Parliament  in  1873,  the  respondents 

(1)  Law  Kep.  2  H.  L.  175.  (2)  2  B.  &  S.  605,  017. 

(3)  Law  nc]\  7  TL  L.  2  i;i 
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H.  L.  (So.)  and  some  other  persons,  who  (like  them)  had  petitioned  against 
it,  withdrew  their  opposition  in  consideration  of  an  agreement  in 
Ra^™  Co.  writing,  by  which  the  Caledonian  Company  undertook  that  if 
,^    and  so  far  as  they  or  any  of  them  might  in  the  judgment  of  the 
Tetjstees.   arbiters  or  oversman,  or  jury,  to  be  appointed  under  the  Lands 
Lord  Selborne,  Clauses  Consolidation  (Scotland)  Act  of  1845,  be  injuriously 

  affected  by  the  construction  of  any  of  the  works  proposed  to  be 

authorized  by  the  Bill,  their  claim  for  compensation  should  not  bo 
barred  by  reason  of  the  company  not  taking  any  part  of  their 
respective  lands,  and  that  the  amount  of  such  compensation,  if 
not  agreed  upon,  should  be  determined  in  the  manner  provided 
by  that  Act.  When  the  works  were  executed,  the  respondents 
made  a  claim  for  compensation,  and  arbiters  and  an  oversman 
were  appointed,  under  protest,  on  the  company's  part.  After  an 
ineffectual  attempt  by  the  company  to  stop  the  arbitration,  the 
oversman  finally  made  an  award  by  which  he  found  the  facts, 
and,  on  the  assumption  that  the  claimants  were  legally  entitled  to 
be  compensated  by  the  company  for  the  injury  caused  to  them, 
assessed  the  pecuniary  amount  of  the  compensation  at  £1500, 
allocating  £1200  thereof  as  applicable  to  compensation  for 
damage  by  detour,  and  £300  to  compensation  for  damage  by 
change  of  gradients.  In  the  view  which  I  take  of  the  case,  this 
division  of  the  difference  between  the  value  of  the  access  taken 
away,  and  that  of  the  new  access  substituted  for  it  is  not  material. 
If  the  respondents  were  entitled  to  compensation,  it  was  right  to 
award  the  whole  estimated  amount  of  the  damage  actually  sus- 
tained by  them,  and  I  see  no  objection  in  principle  to  the  mode 
of  measuring  that  damage  which  the  oversman  thought  fit  to 
adopt.  Whether  a  mere  change  of  gradient  would  have  been 
itself  a  subject  of  compensation,  if  the  direct  access  to  Eglinton 
Street  had  in  all  other  respects  remained  unchanged,  is  a  point  on 
which  I  do  not  think  it  necessary,  under  the  circumstances  of  this 
case,  to  express  an  opinion. 

It  was  argued  for  the  respondents  that  the  agreement,  on  the 
faith  of  which  the  opposition  to  the  bill  was  withdrawn,  ought,  in 
the  cases  of  those  petitioners  (among  whom  were  the  respondents) 
from  whom  no  land  was  taken  by  the  company,  to  be  deemed  an 
admission,  for  valuable  consideration,  of  the  right  to  compensa- 
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Lord  Se  I  borne, 
L.C. 


tion.    But  with  that  argument  (which  seems  to  have  found  some   H.  L.  (Sc.) 
degree  of  favour  in  the  Court  below),  I  cannot  ^agree.    All  that  1882 
the  company  did  was  to  bind  themselves  not  to  object  on  one  Caledonian 
particular  ground,  viz.,  because  no  land  was  taken.    It  was  said  ^^^^^^^^ 
that  an  objection  on  that  srround  only  would  have  been  manifestly  Walkek's 

^  D  .  J,  J  Trustees. 

untenable  in  law,  and  to  this  I  agree.  But  the  parties,  neverthe- 
less, seem  to  have  thought  that  it  was  worth  their  while  to  guard 
against  it ;  and  I  think  it  impossible  to  infer  an  implied  waiver  of 
all  objections  from  an  express  waiver  of  one,  whether  that  was  an 
objection  which  was  obviously  untenable  or  not. 

Upon  the  more  important  question  of  the  respondents'  right  to 
the  compensation  which  the  oversman  has  awarded  them,  reliance 
was  placed,  in  the  argument  at  the  Bar,  on  decisions  of  your 
Lordships'  House.  For  the  appellants  it  was  contended,  that  com- 
pensation was  excluded  by  Caledonian  Bailway  Go.  v.  Ogilvy  (I), 
and  Bichet  v.  Metrojpolitan  Bailway  Co,  (2).  The  respondents  relied 
on  Metrojoolifan  Board  of  Works  v.  McCarthy  (3). 

It  is  your  Lordships'  duty  to  maintain,  as  far  as  you  possibly 
can,  the  authority  of  all  former  decisions  of  this  House ;  and 
although  later  decisions  may  have  interpreted  and  limited  the 
application  of  earlier,  they  ought  not  (without  some  unavoidable 
necessity)  to  be  treated  as  conflicting.  The  reasons  which 
learned  Lords  who  concurred  in  a  particular  decision  may  have 
assigned  for  their  opinions,  have  not  the  same  degree  of  authority 
with  the  decisions  themselves.  A  judgment  which  is  right,  and 
consistent  with  sound  principle^:,  upon  the  facts  and  circumstances 
of  the  case  which  the  House  had  to  decide,  need  not  be  construed  as 
laying  down  a  rule  for  a  substantially  different  state  of  facts  and 
circumstances,  though  some  propositions,  wider  than  the  case 
itself  required,  may  appear  to  have  received  countenance  from 
those  who  then  advised  the  House. 

With  this  preface,  I  tliink  it  right  to  say  that  all  the  three 
decisions  of  this  House,  to  which  I  have  referred,  appear  to  me  to 
be  capable  of  being  explained  and  justified  upon  consistent  prin- 
ciples ;  the  propositions  which  I  regard  as  having  been  established 


(i)  '2  Macq.  22<).  (2)  Law  Tvep.  2  H.  L.  ITf.. 

(3)  Law  Hep.  7  H.  L.  243. 
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Lord  Selborne, 
L.C. 


by  them,  and  by  another  judgment  of  your  Lordships  in  the  case 
of  Hammersmith  Railway  Co.  v.  Brand  (1),  being  these  : — 

1.  When  a  right  of  action,  which  would  have  existed  if  the 
work  in  respect  of  which  compensation  is  claimed  had  not  been 
authorized  by  Parliament,  would  have  been  merely  personal,  with- 
out reference  to  land  or  its  incidents,  compensation  is  .not  due 
under  the  Acts.  2.  When  damage  arises,  not  out  of  the  execu- 
tion, but  only  out  of  the  subsequent  use  of  the  work,  then  also 
there  is  no  case  for  compensation.  3.  Loss  of  trade  or  custom,  by 
reason  of  a  work  not  otherwise  directly  affecting  the  house  or 
land  in  or  upon  wliich  a  trade  has  been  carried  on,  or  any  right 
properly  incident  thereto,  is  not  by  itself  a  proper  subject  for 
compensation.  4.  The  obstruction  by  the  execution  of  the  work, 
of  a  man's  direct  access  to  his  house  or  land,  whether  such  access 
be  by  a  public  road  or  by  a  private  way,  is  a  proper  subject 
for  compensation.  In  the  case  of  Caledonian  Bailway  Co.  v. 
Ogilvy  (2),  Lord  Gran  worth  stated  the  question  to  be,  "  Whether  a 
proprietor,  who  holds  land  adjoining  a  newly  constructed  railway, 
can  under  the  clauses  of  the  general  Act  and  the  special  Acts, 
which  give  him  a  right  of  compensation  in  respect  of  any  injurious 
effect  upon  his  lands,  claim  from  the  company  compensation, 
lecause  at  a  short  distance  from  the  entrance  to  his  grounds  the  rail- 
way traverses  an  important  jpullic  road  on  a  level ; "  that  road  (as 
his  Lordship  immediately  afterwards  proceeded  to  say),  being 
"  the  most  common "  (though  not  the  only),  and  the  best 
approach  to  the  pursuer's  house."  All  that  your  Lordships'  then 
decided  was,  that  it  was  not  competent  to  the  sheriff  to  give  any 
redress  in  respect  of  this  level  crossing. 

It  is  material,  in  order  to  understand  rightly  the  reasons 
assigned  for  that  decision,  to  bear  in  mind  that,  unless  the  mere 
fact  of  rails,  &c.,  being  laid  across  the  public  road  ought  to  have 
been  held  to  constitute  an  actionable  obstruction  of  the  pursuer's 
right  to  use  it  (if  there  had  been  no  Act  of  Parliament),  that  right 
was  not  obstructed  by  the  execution  of  the  works  of  the  railway. 
The  pursuer  complained  of  "  a  constant  liability  to  great  incon- 
venience, interruption,  and  delay  "  (by  reason  of  the  closing  of 


(1)  Law  Kep.  4  H.  L.  171. 


(2)  2  Macq.  229. 
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gates  across  the  public  road  as  often  as  trains  were  passing  or   H.  L.  (Sc.) 
about  to  pass)  ;  and  of  danger  and  alarm  to  those  passing  to  and  1882 
from  the  house,  "  from  the  risk  of  the  startling  of  horses  when  caledontan 
detained  in  a  narrow  road  facing  the  barrier,  by  the  passing  and  ^^^^^^ay  Co. 
noise  of  the  ensrines  and  trains."    These  were  not  distinct  heads  Walkek's 

of  claim,  one  for  delay,  &c.,  by  closing  the  gates,  and  another  for   

danger,  &c.,  by  the  noise  of  engines  and  trains ;  but  were  only  ^^^^.ffc^^™^' 
specifications  of  the  manner  in  which  the  pursuer  proposed  to 
establish  his  main  proposition,  that  very  material  injury  "  had 
been  "  done  to  the  place  as  a  residence,  and  deterioration  caused 
to  the  amenity  and  value  of  the  house  and  policy,  by  the  railway 
crossing  the  approach  to  the  lodge  and  gate  on  the  level,  imme- 
diately in  front  of  and  within  a  few  yards  of  the  gate,  whereby 
the  present  free  and  open  communication  with  the  high  road  at  a 
very  short  distance  was  cut  off,  and  all  access  prevented,  without 
a  constant  liability  to,'  &c.  {ut  sujpra.)  The  communication  was 
not  cut  off,  and  access  was  not  prevented,  except  when  trains  were 
passing  ;  the  temporary  obstruction  of  the  public  road  by  shutting 
gates  across  it  at  those  times,  as  well  as  the  noise  complained  of, 
were  incidents,  not  of  the  construction,  but  of  the  use  of  the  line. 

The  decision,  therefore,  would  have  been  justified  (assuming 
that  the  mere  placing  of  rails,  &c.,  across  the  road  would  have 
given  no  right  of  action  to  the  pursuer),  upon  the  same  grounds 
on  which  this  House  afterwards  decided  the  case  of  Sammer- 
smith  Bailway  Co.  v.  Brand  (1),  by  which  the  second  of  the  four 
propositions  which  I  have  stated  was  established.  The  peculiar 
circumstances  of  the  latter  case,  in  which  Mr.  Brand's  real  estate 
suffered  physical  injury  from  the  vibration  of  trains,  made  it 
necessary  for  this  House  to  enter  into  a  minute  criticism  of  the 
language  of  the  compensation  clauses  in  the  Acts  of  Parliament, 
which,  in  Mr.  Ogilvy's  case,  was  not  necessary  ;  because  Lord 
Cranworth  and  Lord  St.  Leonards  both  thought  that  the  injury 
for  which  Mr.  Ogilvy  might  have  brought  his  action  if  the  railway 
had  not  been  authorized  by  Parliament  would  have  been  personal 
to  himself  and  not  an  injury  to  his  land,  or  to  any  right  incident 
thereto. 

But,  although  the  judgment  in  Ogilvy  s  Case  (2)  was  not  ex- 
(1)  Law  Kcp.  4  H.  L.  171.  (2)  2  Macq. 
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H.  L.  (Sc.)  pressly  rested  on  the  distinction  between  injuries  from  the  construc- 
1882       tion,  and  injuries  from  the  use,  of  the  railway,  sucli  a  distinction 
Caledonian  did,  nevertheless,  exist  in  the  facts,  and  (as  it  seems  to  me)  was 
Railway  Co.  ^j^^jpij^j      -^\^q  reasoning  of  the  noble  and  learned  Lords,  espe- 
^rcstTe's    ^^^^h^     Lord  Cranworth  (1) ;  and  in  the  argument  for  the  appel- 
  iants,  in  Brand's  Case  (2),  it  was  so  re2:arded.    "  The  words  of  the 

Lord  Selborne,  J     ,  ^  ^ 

Act"  (it  was  there  said)  "refer  to  land  taken,  or  injuriously 
affected  in  the  making  of  the  railway ;  and  to  that  matter  they 
were  confined  by  this  House,  in  the  case  of  the  Caledonian  Bail- 
way  Co,  V.  Ogilvy,^^  (3)  The  mere  act  of  placing  rails,  &c.,  across 
the  road  at  the  level  crossing  (by  itself,  and  apart  from  the 
contemplated  use  of  the  railway  for  the  passage  of  engines  and 
trains)  was  considered  by  the  House  not  to  affect  injuriously  the 
access  to  Mr.  Ogilvy's  land.  If  the  prospective  liabilHy  to  the 
obstruction  of  the  road  by  the  use  of  the  railway  for  the  purposes 
for  which  it  was  made,  had  been,  in  the  judgment  of  the  House, 
such  an  injury  as  would  have  been  actionable  had  there  been  no 
statutory  authority,  then  I  should  have  thought  the  conclusion 
ought  to  have  been,  that  this  was  an  injury,  not  to  Mr.  Ogilvy 
personally,  but  to  his  estate,  and,  therefore,  a  proper  subject  for 
compensation.  But  the  House  evidently  considered  that  there 
would  have  been  no  right  of  action  in  respect  of  such  a  merely 
prospective  liability  to  obstruction ;  and  the  reasoning  of  the  noble 
and  learned  Lords  was  therefore  addressed  to  the  legal  conse- 
quences of  obstructions  de  facto,  when  they  might  actually  happen 
by  the  use  of  the  line.  As  to  these,  they  thought  (and  I  am  not 
myself  satisfied  that  they  were  mistaken  in  thinking,  though  the 
decision  in  Brand's  Case  (2)  makes  the  point  now  of  little  or  no 
practical  importance)  that  each  particular  detention,  when  Mr. 
Ogilvy  or  his  servants,  being  upon  the  road,  might  happen  to  be 
stopped  by  the  closing  of  the  gates,  for  passing  trains,  would  (like 
the  nuisance  from  noise,  &c.),  be  an  injury  ejusdem  generis  with 
that  which  any  other  persons  using  the  road  might  suffer,  though 
accruing  to  him  more  frequently  than  to  others ;  and  that  any 
right  of  action  which  he  might  have  had  for  each  such  detention 
(if  Parliament  had  not  authorized  the  use  of  the  railway)  would 

(1)  2  Macq.  at  pp.  235,  238.  (2)  Law  Eep.  4  H.  L.  171. 

(3)  2  Macq.  229. 
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have  been  personal,  and  not  incident  to  tlie  ownership  of  his 
land. 

But  the  point  (the  only  point  as  it  seems  to  me),  which  was  really 
determined  in  that  case  was,  that  the  mere  fact  of  a  railway  cross- 
ing at  a  level  the  access,  by  a  public  road,  to  a  landowner's  house 
or  estate,  with  its  incidental  liability  to  frequent  stoppages  by  the 
passage  of  trains  after  the  line  should  be  used  for  traffic,  would 
not  have  been  a  cause  of  action  if  the  work  had  not  been  autho- 
rized, and  therefore  was  not  a  subject  for  compensation  under  the 
Acts.  I  suppose  that  (unless  the  mere  laying  of  the  rails,  &c., 
would  have  given  such  a  cause  of  action)  this  was  an  unavoidable 
consequence  of  the  technical  interpretation  of  the  words  injuri- 
ously affected,"  as  applicable  only  to  something  which  would  have 
been  a  legal  injuria,  in  the  case  of  an  unauthorized  work,  an 
interpretation  which  it  is  too  late  to  criticise  now ;  though,  if  the 
point  were  open,  I  should  myself  think  it  questionable  whether 
there  was  not  a  fallacy  in  such  a  test  depending  upon  the  hypo- 
thesis of  the  same  work  being  executed  without  authority,  which 
(having  regard  to  the  nature  and  operation  of  Acts  for  the  execu- 
tion of  that  class  of  public  works)  can  hardly  be  supposed  to  have 
been  within  the  contemplation  of  Parliament. 

In  the  case  of  Brand  (1)  (in  which  I  was  myself  counsel  on  the 
unsuccessful  side),  the  question,  whether  a  prospective  liability  to 
necessary  injury,  from  the  use  of  the  railway  for  the  purpose  for 
which  it  was  made  and  authorized,  was  not  a  subject  for  compen- 
sation properly  arising  out  of  the  execution  of  the  works,  was 
again  raised,  and  was  argued  at  greater  length,  and  with  much 
greater  distinctness,  than  might  be  inferred  from  the  report  of  the 
argument.  The  only  passage  in  that  report,  which  seems  clearly 
to  point  to  it,  is  (1),  where  it  is  thus  put:  This  is,  in  fact, 
a  servitude  imposed  on  the  plaintiff's  land,  and  the  imposition  of 
that  servitude,  which  is  a  cause  of  damage,  must  be  the  subject  of 
compensation." 

The  opinion  of  Lush,  J.,  in  that  case  (2),  approved  and  adopted 
by  Lord  Cairns,  who  dissented  from  your  Lordships' judgment  (3), 
was  in  accordance  with  that  view.  But  that  argument  was  rejected 
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(1)  Law  Kcp.  1  H.  L.  17L 


(2)  Law  Rep.  4  II.  L.  184,  188. 


Law  Rep.  4  H.  L.  222,  223. 
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H.L.  (Sc.)  by  the  House,  Lord  Chelmsford  (who  moved  the  judgment),  say- 
1882      mg  (1) :  "  To  argue  that,  as  the  injury  could  not  have  occurred 
Caledonian  unless  the  railway  had  been  previously  constructed,  therefore  it 
Bailway  Co.  ^,^g  ^.^^gg^  « j^y  i]jq  construction  thereof,"  is  certainly  a  strong 
Walkeb's    example  of  the  illogical  reasoning  of  "  post  hoc,  ergo  propter  hoc," 

  and  would  extend  to  every  accident  or  injury  occurring  upon 

L.C.  '  the  railway  after  its  construction,  which,  of  course,  could  not  have 
happened  if  it  had  not  been  constructed."  I  should  not  myself 
have  thought  that  the  argument  did  involve  that  consequence, 
or  that  the  propter  hoc  could  well  be  denied  ;  but,  however,  that 
may  be,  the  argument  did  not  prevail. 

I  have  thought  it  necessary  to  say  so  much  as  this  as  to 
the  case  of  Caledonian  Bailioay  Co.  v.  Ogilvy  (2),  because  I 
am  aware,  that,  to  one  at  least  of  my  noble  and  learned  friends 
(Lord  Blackburn),  it  appears  to  present  more  difficulty  than  it 
does  to  myself.  Whether,  however,  my  view  of  it  is  correct  or 
not,  that  case  ought  not  to  govern  the  present ;  because,  here,  the 
respondents'  access  to  and  from  their  property  by  Canal  Street 
was  stopped  up  and  taken  away,  not  from  time  to  time  by  the 
use,  but  once  for  all  by  the  construction,  of  the  works  of  the 
appellants'  railway.  The  respondents*  claim  is  not  founded  upon 
a  mere  liability  (whether  constant  or  otherwise)  to  obstruction, 
but  on  obstruction  de  facto,  and  that  by  the  works  themselves. 
If,  therefore,  such  an  interference  with  the  access  to  their  property 
by  this  public  street  would  have  been  an  actionable  wrong,  if 
the  railway  had  not  been  authorized,  it  is  consistent  both  with 
Caledonian  Railway  Co.  v.  Ogilvy  (2),  and  with  Hammersmith  Bail- 
way  Co,  V.  Brand  (3),  to  hold  them  entitled  to  compensation  under 
the  Acts. 

It  is  however  contended,  on  the  authority  of  BicJcefs  Case  (4), 
that  although  the  respondents'  access  to  Eglinton  Street  by  Canal 
Street  was  entirely  taken  away,  that  access  was  not  a  right  so  con- 
nected with  or  incident  to  their  real  estate  fronting  on  Canal 
Street  as  to  entitle  them  to  compensation  for  its  loss.  It  was  in 
Bickefs  Case  (4)  that  the  third  of  the  four  propositions,  to  which 
I  have  referred,  was  established  by  this  House. 

(1)  Law  Kep.  4  H.  L.  204.  (3)  Law  Eep.  4  H.  L.  171. 

(2)  2  Macq.  229.  (4)  Law  Eep.  2  H.  L.  175. 


VOL.  VIL] 


AND  PKIVY  COUNCIL. 


281 


There  is,  at  first  sight,  some  apparent  similitude  between  the    h.  l.  (So.) 

circumstances  of  BicJcefs  Case  (1)  and  those  of  the  present ;  but  i882 

it  disappears  when  the  facts  of  that  case  and  the  exact  nature  of  Caledonian 

the  claim  made  in  it  are  rightly  understood.  The  facts  of  Bichefs  ^^ailway  Co. 

Case  (1)  as  they  appear  in  the  appeal  papers  (to  which  I  have  Walker's 

Trustees 

referred)  are  these:  The  *  Pickled  Egg,'  a  public-house  with  a   

skittle-ground  attached  to  it,  of  which  Mr.  Eicket  was  lessee  and'  ^^JJ^''"^' 
occupier,  stood  on  one  side  of  a  street  or  carriage-way  in  the 
metropolis  called  Crawford  Street.  On  the  other  side  of  the  same 
street  was  Clerkenwell  Workhouse,  a  considerable  block  of  build- 
ings, and  on  the  further  side  of  the  workhouse  another  street  or 
carriage-way  called  Coppice  Kow,  running  in  a  direction  which 
may,  for  the  present  purpose,  be  described  as  parallel  to  Crawford 
Street,  of  which  the  line  was  irregular,  and  communicating  with 
certain  other  streets,  called  Victoria  Street  and  Bowling  Green 
Lane.  Between  Crawford  Street  and  Coppice  Kow  there  was  a 
covered  public  footway,  76  feet  long  and  5  feet  wide,  running  out 
of  Crawford  Street  at  a  point  just  opposite  to  the  *  Pickled  Egg.' 
For  twenty  months,  during  the  construction  of  the  Metropolitan 
Railway,  hoardings  were  set  up  by  the  company  by  which  the 
carriage  roadway  of  Coppice  Row  and  Bowling  G-reen  Lane  were 
obstructed,  the  foot  pavements  on  both  sides  of  each  of  those 
streets  remaining  without  obstruction.  The  footway  leading  from 
Crawford  Street  to  Coppice  Row,  and  its  communication  with  the 
foot  pavement  on  that  side  of  Coppice  Row,  were  not  interfered 
with :  and  the  company  constructed  a  bridge  for  foot  passengers 
over  the  obstructed  part  of  the  roadway  in  Coppice  Row,  so  that 
foot  passengers  coming  from  Crawford  Street  to  Coppice  Row  or 
Bowling  Green  Lane,  or  vice  versa,  might  pass  by  the  covered 
footway,  over  this  bridge,  to  the  foot  pavement  on  either  side  of 
Coppice  Row,  and  so  to  Bowling  Green  Lane  and  the  other  streets 
leading  out  of  Coppice  Row,  or  thence  to  Crawford  Street.  There 
was,  therefore,  no  obstruction  at  all  which  could  interfere  with  the 
direct  access  to  or  from  the  *  Pickled  Egg '  by  way  of  Coppice 
Row  and  the  streets  beyond  it,  for  foot  passengers  ;  the  previous 
and  the  only  direct  access  from  thence  to  Coppice  Row  having 
been  by  the  covered  footway.  No  claim  for  compensation  was 
(I)  Law  Kcp.  2  II.  L.  175. 
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made  on  the  ground  of  any  actual  or  supposed  interest  of  the 
plaintiff  Eicket  in  any  of  the  carriage  roadways  which  were 
obstructed,  or  on  any  other  grounds,  except  the  loss  of  custom  to 
his  trade  as  a  publican.  He  did,  indeed,  allege  in  his  claim  that 
his  public-house  had  been  injuriously  affected,"  but  loss  of  custom 
was  the  only  ground  stated  for  that  allegation. 

The  question  came  before  the  courts  iu  the  form  of  a  special 
case,  in  which  the  effect  of  the  plaintiff's  evidence  was  stated  to  be 
*'  that  foot  passengers  came  to  his  house  from  Hoxton,  Islington, 
the  City  Eoad,  Goswell  Street,  and  a  variety  of  places  north  and 
east  of  Coppice  Eow,  from  Bowling  Green  Lane  across  Coppice 
Eow,  and  down  the  covered  footway  or  passage,  and  persons  passed 
and  repassed  towards  and  from  Holborn  and  the  places  beyond ; 
and  that  there  was  no  nearer  way  from  Hoxton  to  the  *  Pickled 
Egg/  and  that  the  principal  part  of  the  trade  of  the  public-house 
was  derived  from  customers  attracted  to  it  by  a  skittle-yard 
attached  thereto,  and  coming  through  the  said  thoroughfare  from 
Bowling  Green  Lane  and  passing  his  house,  that  immediately 
after  the  obstruction  the  number  of  foot  passengers  coming 
towards  the  said  public-house  in  manner  aforesaid  was  greatly 
diminished,  and  the  custom  to  and  trade  of  the  public-house 
greatly  fell  off,  and  did  not  again  improve  while  the  hoarding 
continued,  or  after  it  had  been  removed ;  the  traffic  of  the  neigh- 
bourhood having  been  entirely  altered  by  the  works."  The  special 
case  stated  the  question  for  the  opinion  of  the  Court  to  be 
'*  whether  the  loss  of  customers  by  the  said  Henry  Eicket  in  his 
said  trade,  under  the  above  circumstances,  was  such  damage  as 
entitled  him  to  recover  compensation  from  the  company  ?  If  the 
Court  should  be  of  that  opinion,  judgment  to  stand  for  £100. 
But  if  the  Court  should  be  of  opinion  that  he  was  not  so  entitled," 
then  judgment  to  be  for  the  defendants. 

The  opinion  of  the  Court  of  Queen's  Bench  entered  on  the 
record  as  the  foundation  of  their  judgment  for  the  plaintiff,  was 
that  "the  loss  of  customers  in  the  plaintiff's  trade,"  under  the 
circumstances  stated,  **  was  such  damage  as  entitled  him  to 
recover  compensation  from  the  company."  That  judgment  was 
reversed  in  the  Exchequer  Chamber,  from  which  the  plaintiff 
Eicket  appealed  to  your  Lordships'  House.    The  ground  of  the 
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reversal  in  the  Exchequer  Chamber  was  stated  by  Lord  Chief  H.  L.  (Sc.) 
Justice  Erie  in  the  following  words  : — Even  if  the  action  would  1882 
lie  for  this  obstruction,  whereby  the  plaintiff  was  damaged  in  his  Caledonian 
trade,  still  such  damage  did  not  accrue  to  the  plaintiff  in  his  I^^ilwatCo. 
<?apacitv  of  owner  of  an  estate  in  land  ....    The  trading  car-  Walker's 

...  .  Ikustees. 

ried  on  in  the  house  is  entirely  distinct  from  the  estate  m  the   

house."  And  that  learned  judge  distinguished  the  case  from  '  l.c. 
Chamberlain  v.  West  End  of  London  Railway  Co,  (1),  in  the  deci  sion 
of  which  against  the  railway  company  he  had  himself  concurred. 
"  It  is  certain,"  he  said,  "  that  the  houses  themselves  of  the  then 
plaintiff  were  found  to  be  injuriously  affected,  and  for  that  injury 
^lone  the  compensation  was  awarded.  The  principle  is,  that  the 
value  of  a  house  is  affected  by  the  relation  of  its  situation  to  the 
adjoining  highway,  that  is,  by  the  convenience  of  the  private 
rights  of  ingress  and  egress  from  the  one  to  another,  and  by  the 
circumstance  of  the  highway  itself  tending  to  make  it  useful  and 
agreeable  to  the  occupier  of  the  house."  (2) 

When  BicJcefs  Case  (3)  came  to  your  Lordships'  House  the  judg- 
ment of  the  Exchequer  Chamber  was  affirmed.  Lord  Chelmsford 
and  Lord  Cranworth  concurring  in  the  result,  though  not  in  all 
their  reasons.  Lord  Westbury  dissented,  calling  in  question  the 
rule  that  the  words  "injuriously  affected,"  in  the  compensation 
clauses  of  the  Lands  and  Eailways  Clauses  Acts,  mean  only  such  a 
technical  injuria  as  would  have  been  actionable  if  the  work  had 
not  been  authorized  by  the  Legislature.  Much  of  Lord  Chelms- 
ford's reasoning  was  founded  upon  a  distinction  between  temporary 
and  permanent  damage  under  the  68th  section  of  the  Lands 
Clauses  Act,  and  the  6th  and  16th  sections  of  the  Eailways 
Clauses  Act,  in  which  Lord  Cranworth  did  not  concur;  and  it 
certainly  does  not  appear  to  me  that  the  decision  of  BicJcefs 
Case  (3),  either  in  this  House  or  in  the  Exchequer  Chamber,  can 
satisfactorily  be  explained  by  any  such  distinction.  But  both 
these  noble  and  learned  Lords  agreed  that  the  damage  by  loss  of 
custom,  of  which  the  plaintiff  complained,  was  a  consequence  of 
the  works  of  the  railway  company,  too  remote  and  indefinite  to 
bring  it  within  the  scope  of  any  of  the  compensation  clauses  of  the 


(1)  2  B.  &  S.  C17. 


(2)  5  B.  &  S.  at  p.  165. 


(a)  Law  Rep.  2  II.  L.  175. 
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H.  L.  (So.)  Acts ;  and  this  I  consider  to  have  been  the  true  ground  of  that 
1882      decision  and  also  of  an  earlier  decision  of  the  Court  of  Queen's 
Caledonian  Bench  in  the  case  of  Bex  V.  London  Dock  Company  (1),  in  which  a 
KailwatCo.  claim  to  compensation  was  made  under  a  special  Act,  passed 

Walkee's    before  the  Consolidation  Acts,  on  similar  ^rounds,  and  which,  (in 

Trtjstees 

  BicJcefs  Case  (2) )  was  referred  to  with  approval  by  the  Lord  Chief 

L.C.    '  Justice  in  the  Exchequer  Chamber  (3)  and  by  both  the  learned 
Lords,  whose  view  was  adopted  by  this  House  (4). 

I  may  add  that  the  same  view  of  BicJcefs  Case  (2)  was  after- 
wards taken  by  Willes  and  Byles,  JJ.,  in  the  case  of  Beckett  (5), 
where  the  former  of  those  learned  judges  spoke  of  it  as  deciding 
that  an  injury  for  which  compensation  is  due  "  must  be  in  respect 
of  the  property  itself,  and  not  of  any  particular  use  to  which  it  may 
from  time  to  time  be  put and  the  latter,  as  proceeding  on  the 
ground  that  the  injury  was  not  only  temporary  but  "  indirect,  and 
to  the  trade  only." 

In  the  present  case,  as  in  Chamberlain  v.  West  End  of  London 
Bailway  Co.  (6)  and  Beckett's  Case  (5)  (both  which  were  approved 
and  followed  by  this  House  in  Metropolitan  Board  of  Works  v. 
McCarthy  (7)  ),  the  claim  was  made  in  respect  of  a  direct  and 
immediate  injury  to  the  respondents'  estate  by  cutting  off  their 
direct  and  immediate  access  to  Eglinton  Street.  The  circum- 
stances of  Chamberlains  Case  (6)  closely  resembled  those  of  the 
present  case.  In  Beckett's  Case  (5)  the  width  of  the  public  road 
immediately  opposite  the  plaintiff's  premises  was  reduced,  so  as 
to  render  it,  not  useless  to  those  premises  for  the  purpose  of  access, 
but  less  convenient  than  before.  In  McCarthy's  Case  (7)  this 
House  gave  compensation  for  the  obstruction  of  access  to  the 
Eiver  Thames  from  the  plaintiff's  premises  through  a  public 
dock  lying  on  the  other  side  of  a  public  road  adjoining  those 
premises. 

It  was  argued  for  the  *  appellants  that  these  authorities  ought 
not  to  be  extended  to  any  case  of  the  obstruction  of  access  to 
private  property  by  a  public  road,  when  such  obstruction  is  not 

(1)  5  Ad.  &  E.  163.  (4)  Lord  Chelmsford  and  Lord  Cranworth. 

(2)  Law  Eep.  2  H.  L.  175.  (5)  Law  Kep.  3  C.  P.  82. 

(3)  Erie,  O.J.,  5  B.  &  S.  168.        (6)  2  B.  &  S.  617. 

(7)  Law  Eep.  7  H.  L.  243, 
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immediately  ex  adverse  of  the  property.    This  limitation,  how-  H.  L.  (Sc.) 

ever,  seems  to  me  arbitrary  and  unreasonable,  and  not  warranted  1882 

by  the  facts  either  of  Chamberlain's  (1)  or  of  McCarthy's  Case  (2).  Caledonian 

A  right  of  access  by  a  public  road  to  particular  property  must,  no 

doubt,  be  proximate,  and  not  remote  or  indefinite,  in  order  to  ^^^^'s. 

entitle  the  owner  of  that  property  to  compensation  for  the  loss  of  ^^^^^^^^ 

it ;  and  I  apprehend  it  to  be  clear  that  it  could  not  be  extended 

in  a  case  like  the  present  to  all  the  streets  in  Glasgow  through 

which  the  respondents  might  from  time  to  time  have  occasion  to 

pass  for  purposes  connected  with  any  business  which  they  might 

carry  on  upon  the  property  in  question.    But  it  is  suflScient  for 

the  purposes  of  the  present  appeal  to  decide  that  the  respondents' 

right  of  access  from  their  premises  to  Eglinton  Street,  at  a  distance 

of  no  more  than  ninety  yards,  was  direct  and  proximate,  and  not 

indirect  or  remote.    The  Court  of  Session  has  so  decided,  and  I 

think  your  Lordships  cannot,  consistently  with  your  decision  in 

McCarthy's  Case  (2),  do  otherwise  than  affirm  their  judgment.  I 

therefore  so  move  your  Lordships. 

Lord  O'Hagan  : — 

My  Lords,  two  questions  have  arisen  in  this  case.  The  first,  as 
to  the  true  construction  and  effect  of  the  letter  of  the  4th  of  July, 
1873,  on  the  faith  of  which  opposition  to  the  Bill  introduced  by 
the  railway  company  was  withdrawn,  may,  I  think,  be  briefly  dis- 
posed of.  It  was  contended  that  by  that  letter  the  company  bound 
themselves  to  submit  to  the  arbitrators  or  the  oversman  the  claims 
of  the  petitioners,  whatever  they  might  be,  which  they  might  think 
fit  to  put  forward  on  the  allegation  that  their  property  had  been 
^'  injuriously  affected  "  by  the  making  of  the  railway.  I  have  no 
doubt  that  the  true  meaning  of  this  undertaking  was  that  attached 
to  it  by  the  Lord  Ordinary.  It  could  scarcely  have  been  in  the 
contemplation  of  the  parties  to  have  made  any  demand,  however 
wild,  unreasonable,  or  illegal,  the  subject  of  inquiry  before  arbi- 
trators or  a  jury.  Of  course  the  company  might  have  bound  them- 
selves by  clear  words,  for  the  avoidance  of  risk  or  expense,  to 
forego  the  right  of  objection  even  to  any  such  demand ;  but  the 
words  should  be  very  clear  to  warrant  us  in  attributing  to  them 

(1)  2  B.  &  S.  G17.  (2)  Law  Rep.  7  H.  L.  243. 
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H.  L.  (Sc)  SO  improbable  a  purpose,  and  should  not  be  strained  to  Justify  the 
1882      imputation  of  it.   The  letter  seems  to  me  to  give  no  such  warrant. 

Oaled^'tan  It  merely  provides,  in  terms,  that  although  no  part  of  the  lands  of 

Railway  Co.  ^j^q  claimants  and  petitioners  should  be  taken  by  the  company, 
Walkeb"s    they  should  have  all  the  rights  they  could  have  legally  enjoyed  if 
  '   it  had  been  otherwise.    Larger  rights  than  those  given  within  the 

Lo.ti  o^gan.  ^^^^^^^^^j^  Railway  Acts  were  not  conceded  to  them,  and 

whether,  as  has  been  mooted,  the  undertaking  so  regarded  was  of 
any  or  of  no  effect  in  affording  a  consideration  for  the  withdrawal 
of  the  opposition,  it  seems  to  me  to  have  entitled  the  claimants  to 
nothing  more.  If  within  the  scope  and  operation  of  the  statutes, 
they  could  establish  a  claim,  it  was  not  to  be  barred  because 
land  was  not  taken  from  them ;  but  that  claim  was  not  to  be 
extended  beyond  the  limit  to  which  it  would  have  statutably 
reached  if  it  had  been  connected  with  the  taking  of  land. 

On  the  second  subject  of  dispute  the  cases  are  not  perhaps  quite 
easy  of  reconcilement,  but  I  think  they  may  be  reconciled  not- 
withstanding, and  in  my  opinion  the  question  is  settled  by  the 
authority  of  this  House.  I  need  not  refer  in  any  detail  to  the 
circumstances  under  which  the  controversy  arises ;  but  the  overs- 
man  or  umpire  to  whom  the  parties  referred  their  dispute  has 
ascertained  facts  which  must  be  taken  as  established,  and  upon 
which  we  must  determine  whether  the  claim  to  compensation,  on 
the  ground  that  the  respondents'  property  has  been  "  injuriously 
affected  "  within  the  meaning  of  the  statutes  by  the  works  of  the 
company,  has  been  sustained. 

The  decreet  arbitral  conclusively  determines  that  the  respondents 
have  suffered  and  suffered  largely  from  the  construction  of  the 
railway.  It  has  not  taken  any  of  their  property,  and  the  injury 
done  to  them  has  not  been  caused  by  erections  upon  any  land  of 
theirs  or  in  immediate  propinquity  with  or  ex  ad  verso  to  such 
land ;  but  it  has  done  them  damage  by  deteriorating  the  mode 
of  access  to  it,  by  obliging  them  to  make  a  detour  of  about 
265  feet,  and  by  altering  the  gradients  of  a  street  to  1  in  20  for  a 
space  of  about  116  feet,  and  1  in  34-7  for  a  space  of  197  feet. 
The  oversman  has  found  that  in  these  circumstances  the  claimants' 
property  is,  in  his  opinion,  "  injuriously  affected,"  and  he  assesses 
the  damages  at  the  sum  of^£1500. 
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On  this  finding  we  are  warranted  in  assuming,  for  the  purpose   ii.  L.  (Sc.) 

of  the  argument,  that  there  has  been  substantial  injury,  and  such  I882 

an  injury  as  before  the  enactment  of  the  Eailway  Statutes  would  Caledonian 

have  given  the  respondents  a  clear  cause  of  action;  that  that  I^-^i^way Co. 

in  jury  has  been  done  to  their  estate  so  as  not  merely  to  produce  Walker's 

.                                 .  Trustees. 
personal  or  general  inconvenience,  but  by  a  material  operation  to   

diminish  the  value  of  it ;  and  that  whilst  the  difficulties  of  detour 
and  change  of  gradients  may  have  been  unpleasant  and  mis- 
chievous to  the  public  in  the  neighbourhood  of  the  works,  they 
were  specially  and  particularly  injurious  to  the  respondents,  so  as, 
in  the  result,  to  impose  on  them  a  large  pecuniary  loss. 

Taking  the  facts  so  found,  this  case  seems  to  me  wholly  undis- 
tinguishable  from  that  of  Metropolitan  Board  of  WorJcs  v. 
McCarthy  (1).  I  was  a  party  to  the  judgment  in  that  case,  and 
my  reported  opinion  states,  perhaps  at  more  than  sufficient  length, 
the  grounds  on  which  I  thought  it  sustainable,  and  I  shall  not 
make  an  idle  repetition  of  the  statement  of  those  grounds.  I  see 
no  reason  to  alter  in  any  respect  the  view  which  I  then  adopted 
or  the  reasons  which  I  urged  in  support  of  it ;  and  if  it  be  correct, 
the  respondents  are  clearly  entitled  to  succeed.  In  that  case,  as 
in  this,  there  was  a  public  way,  and  in  that,  as  in  this,  access  to  it 
was  obstructed  by  the  works  complained  of.  There,  as  here,  the 
obstruction  produced  inconvenience  to  the  general  public  who  had 
the  use  of  the  way,  but  there,  as  here,  there  was  in  addition  a 
particular  and  appreciable  damage  to  the  premises  of  an  individual, 
rendering  them  less  available  for  his  purposes,  and,  therefore, 
diminishing  their  value.  In  the  language  of  an  old  case,  he  did 
necessarily  suffer  an  especial  damage  more  tban  the  rest  of  the 
King's  subjects  " :  Iveson  v.  Moore  (2).  There,  as  here,  the  works 
which  founded  the  complaint  did  not  infringe  upon  the  premises 
which  they  injured;  and  the  makers  of  them  were  not  held 
answerable  because  of  any  close  propinquity  or  any  ex  adverso 
position.  Such  circumstances  were  not  there  held  necessary  to 
ground  the  judgment,  as  we  were  pressed  to  hold  them  to  be  here. 
There,  the  premises  were  pronounced  to  have  been  "  injuriously 
affected,"  and  the  proprietor  to  have  suffered  damage  to  his 
estate,  although  no  land  was  taken  from  him,  and  although  no 
(I)  Law  Hep.  7  H.  L.  243.  (2)  1  Salk.  15. 
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H.  L.  (Sc.)  land  of  his  was  touched ;  the  physical  obstruction  of  access  being 
1882      deemed  in  itself  an  injury  to  the  premises  which  it  damnified, 
Caledonian  within  the  meaning  of  the  compensation  clauses. 
Railway  Co.     j  qq^^  recosfnise  no  distinction  in  substance  between  that  case 


cheerfully,  for  I  have  never  been  able  to  understand  the  reason 
why  premises  should  not  be  held  to  be  "  injuriously  affected  "  if 
they  are  injured  under  such  circumstances  by  the  construction  of 
a  railway  so  as  to  be  diminished  in  usefulness  and  lowered  in 
value,  or  why,  if  there  be  real  and  appreciable  injury,  there 
should  not  be  adequate  compensation.  The  words  of  the  Acts  are 
large  enough  to  accomplish  justice  as  between  the  company  and 
the  claimant,  and  whilst  on  the  one  side  the  selfishness  of  private 
persons  should  not  be  permitted  to  forbid  the  progress  of  needful 
improvements,  on  the  other  individuals  should  not  be  made  to 
suffer  remediless  wrong  from  an  overstrained  apprehension  of  the 
prevention  of  useful  works  by  the  admission  of  unreasonable 
claims  for  compensation.  It  is  desirable  that  there  should  not  be 
excess  of  favour  either  for  the  individual  interest  as  antagonising 
a  general  benefit  or  for  the  promotion  of  public  improvements  at 
the  cost  of  personal  injustice.  ■ 

The  rule  of  action  was  well  stated  by  Lord  Penzance  in  the  case 
to  which  I  have  been  referring,  he  said :  The  right  to  compensa- 
tion will  accrue  whenever  it  can  be  established  to  the  satisfaction 
of  the  jury  or  arbitrator  that  a  special  value  attached  to  the 
premises  in  question,  by  reason  of  their  proximity  to,  or  relative 
position  with,  the  highways  obstructed,  and  that  this  special 
value  has  been  permanently  abridged  or  destroyed  by  the  obstruc- 
tion." 

As  I  have  felt  it  improper  to  repeat  the  reasons  which  led  me 
to  concur  with  the  judgment  of  the  House  in  the  case  of  the 
Metro;politan  Board  of  Worhs  v.  McCarthy  (1),  so  the  full  discussion 
which  the  Lord  Chancellor  has  applied  to  the  other  cases  cited  in 
the  course  of  the  argument,  dispenses  me  from  the  necessity  of 
dwelling  on  any  of  them.  I  shall  only  say  that  some  of  those 
cases  appear  to  me  equally  and  wholly  undistinguishable  from 


(1)  Law  Eep.  7  H.  L,  243. 
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McCarthys  Case  (1),  and  from  that  with  which  we  are  dealing.    I    H.  L. (Sc.) 

do  not  know  that  any  intelligible  distinction  has  even  been  sug-  1882 

gested  as  to  Beckett's  Case  (2),  and  Chamherlains  Case  (3).    In  the  Caledonian 

former  the  narrowing  of  a  highway  which  permanently  damaged  I^^^^^-^^  Co. 

the  premises  of  the  claimant  by  obstructing  the  access  to  his  Walkers 

•11'  •  1    •       I  Trustees. 

house,  was  held  to  entitle  him  to  compensation ;  and  m  the  — - 

latter,  the  stopping  np  of  a  high  road  near  the  complainant's   ° 

houses,  preventing  the  thoroughfare  past  them,  which  theretofore 

existed,  and  so  producing  to  him  in  the  words  of  the  Chief 

Justice,    a  particular  damnification,"  sustained  his  claim.  All 

the  elements  of  the  right  to  damages  which  those  cases  present, 

occur  in  this,  and  they  have  been  repeatedly  approved  in  this  House. 

As  to  the  authorities  which  have  been  pressed  as  countervailing 
or  minimising  the  force  of  the  decision  in  McCarthy's  Case  (1) — 
viz.,  EicJcefs  Case  (4)  and  Ogilvy's  Case  (5),  they  seem  to  me 
sufficiently  distinguished  by  their  diverse  circumstances,"  and  the 
ratio  decidendi  of  the  Judges  in,  eaph  of  them.  In  the  first,  the 
loss  of  customers  was  the  gist  of  the  subject-matter  of  complaint, 
and  it  was  determined  that  though  the  claimant  might  have  been 
personally  injured  in  that  way,  he  had  not  suffered  from  any 
damage  to  his  house  or  estate  such  as  would  entitle  him  to  com- 
pensation. In  the  second,  the  crossing  on  the  level,  and  its  con- 
sequences by  inconvenience,  delay,  and  otherwise,  were  held  not 
to  constitute  an  injury  to  the  house  or  land  of  the  complainant ; 
but  to  be  personal  to  himself,  and  not  to  constitute  a  ground  for 
damages  within  the  provisions  of  the  statutes.  Lord  Cranworth 
declared  that  all  attempts  at  arguing  that  there  was  a  damage  to 
"  the  estate,"  made  a  mere  play  upon  words."  It  is  no  damage 
at  all,"  he  said,  "  to  the  estate,  except  that  the  owner  of  that 
estate  would  oftener  have  a  right  of  action  from  time  to  time  than 
any  other  person,  inasmuch  as  he  w^ould  traverse  the  spot  oftener 
than  other  people  would  traverse  it."  And  Lord  St.  Leonards 
spoke  to  the  same  effect,  and  with  equal  clearness,  he  said :  "  I  can 
see  nothing  by  which  this  gentleman  would  sustain  damage  beyond 
what  everybody  else  sustained.    His  estate  is  not  injured." 

These  passages,  and  the  general  tenor  of  tlie  judgment,  seem  to 

(1)  Law  Rep.  7  H.  L.  243.  (8)  2  B.  &  S.  617. 

(2)  Law  Eep.  3  C.  P.  82.  (1)  Law  Rep.  2  IL  L.  175. 

(!"))  2  Macq.  22i>. 
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H.  L.  (So,)   me  to  have  fully  justified  Lord  Chief  J  ustice  Erie  in  Chamberlains 
1882       Case  (1)  in  affirming,  in  the  Exchequer  Chamber,  that    the  prin- 
Oaledonian  ^^'P^^  judgment,  in  Ogilvy's  Case  (2),  was  that  the  respon- 

Eailavay  Co.  ^q^^  ^y^g  claiming  compensation  for  personal  inconvenience  or 
Walker's    annoyance,  and  not  for  injury  to  his  property    (1).    Besides,  in 

  *   that  case,  the  injury  might  have  been  held  to  arise  from  the  user 

LoKiQHagan.  ^^^^iQx  than  the  construction  of  the  railway  within  the  principle 
afterwards  established  in  Brand's  Case  (3),  and  there  was  further 
room  for  contention,  as  was  expressly  noted  by  Lord  St.  Leonards, 
that  Mr.  Ogilvy  had  not  suffered  such  special  and  particular 
damage  as  would  give  him  a  claim  unshared  by  all  the  travellers 
of  the  neighbourhood,  and  "  the  rest  of  the  king's  subjects." 

As  I  said  in  McCarthy's  Case  (4),  I  should  have  been  disposed,  if 
the  matter  had  been  res  integra,  to  doubt  whether  the  statutes 
were  designed  to  make  the  possibility  of  bringing  an  action,  if 
they  had  not  been  passed,  essential  to  ground  a  claim  for  compen- 
sation ;  and  I  should  also  have  doubted  whether  the  injury  done 
to  Mr.  Ogilvy's  house,  by  diminishing  its  comfort  and  convenience 
and  so  deteriorating  it,  was  not  an  injury  to  his  estate  in  it, 
warranting  a  demand  against  the  company.  But  assuming  that 
the  general  construction  now  irrevocably  put  upon  the  words  in- 
juriously affecting,"  and  the  decision  in  that  particular  case,  were 
as  correct  as  they  are  binding  upon  us,  it  seems  to  me  that  at 
least  their  effect  need  not  be  pushed  further  than  is  unavoidable, 
and  that  the  points  of  distinction  to  which  I  have  adverted  relieve 
us  from  any  necessity  of  regarding  Ogilvy's  Case  (2)  or  Bickers 
Case  (5)  as  inconsistent  with  McCarthy's  Case  (4),  with  which  that 
before  us  appears  to  me  unquestionably  identical. 

On  these  grounds  I  entirely  concur  with  the  Lord  Chancellor, 
and  I  advise  your  Lordships  to  affirm  the  ruling  of  the  Court  of 
Session,  and  to  dismiss  the  appeal. 

Lord  Blackburn : — 

My  Lords,  the  respondents  as  pursuers  below,  sought  to  enforce 
payment  of  £1500  awarded  to  them  by  the  decreet  arbitral  of  the 

(1)  2  B.  &  S.  617.  (3)  Law  Kep.  4  H.  L.  171. 

(2)  2  Macq.  229.  (4)  Law  Kep.  7  H.  L,  243. 

(5)  Law  Eep.  2  H.  L.  175. 
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oversman,  to  whom  had  been  referred  a  claim  for  compensation  H.  L.  (So.) 
for  their  lands,  situated  in  the  suburbs  of  Glasgow,  on  the  south  1882 
side  of  the  Clyde,  having  been  injuriously  affected  by  the  exer-  Caledonian 
cise  of  the  powers  conferred  on  the  then  respondents,  now  appel-  ^^^^^^^ 
lants,  by  a  special  Act  which  incorporated  the  Lands  Clauses  Walker's 

JL  JBUSTEES. 

Consolidation  (Scotland)  Act,  1845,  8  Vict.  c.  19,  and  the  Railways   

Clauses  Consolidation  (Scotland)  Act,  8  &  9  Vict.  c.  33.   

The  findings  in  the  decreet  arbitral  of  the  oversman,  slightly 
abridged,  are  as  follows :  "  I  do  hereby  find  (1st)  That  the 
claimant's  property  consists  of  a  plot  of  ground  bounded  by 
Francis  Street,  sixty  feet  wide,  on  the  east ;  by  Canal  Street, 
sixty  feet  wide,  on  the  north  ;  by  Victoria  Street,  sixty  feet  wide, 
on  the  south,  and  by  an  unformed  street  intended  to  be  sixty  feet 
wide,  on  the  west ;  that  the  said  three  first  mentioned  streets 
were  in  the  year  1873,  and  continue  to  be,  public  streets.  (2nd) 
That  part  of  the  claimants'  property  was  used  as  a  factory, 
and  the  rest  as  dwelling-houses,  &c.,  both  let  at  rents.  (3rd)  That 
the  claimants  have  sustained  no  loss  or  damage  in  respect  of 
diminution  or  reduction  of  rents  since  the  time  the  respondents' 
operations  began.  (4th)  That  during  the  respondents'  operations 
and  since  their  completion,  the  claimants'  property  has  not  by 
reason  of  these  operations  sustained  any  physical  injury  in  its 
structure  as  buildings,  or  in  respect  of  drainage,  light,  or  air. 
(5th)  That  prior  to  the  respondents'  operations  the  claimants 
had  direct,  straight,  and  practically  level  access,  to  and  from 
their  property  from  and  to  Eglinton  Street  on  the  east  (1st)  by 
Canal  Street,  and  (2ad)  by  Victoria  Street;  Eglinton  Street 
then  forming  (as  it  does  still)  a  leading  thoroughfare  from  the 
centre  of  Glasgow  to  the  south.  (6th)  That  since  the  respond- 
ents' works  were  executed,  and  by  reason  of  their  execution,  the 
following  results  have  happened:  (1st)  Canal  Street  has  been 
shut  up  as  a  direct  access  to  Eglinton  Street,  and  in  place  of 
that  direct  access  the  respondents  have  formed  as  a  substitute 
therefor  Salkeld  Street,  a  public  but  a  back  street  of  fifty  feet 
wide,  running  nearly  parallel  to,  and  to  the  west  of,  Eglinton 
Street.  (2nd)  Salkeld  Street  is  not  direct  or  straight,  but  slightly 
curved  in  its  formation,  and  is  steeper  in  its  gradients  than 
Eglinton  Street,  for  the  corresponding  distance  between  Canal 
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H.  L.  (Sc.)  Street  and  Cork  Street,  the  steepest  gradient  being  1  in  34  as 

1882  compared  with  Eglinton  Street,  the  steepest  gradient  in  which 

Caledonian  within  the  same  distance  being  1  in  59.  (3rd)  For  the  purposes 

^^^"^^^  of  traffic  carried  or  going  to  or  from  the  claimants'  property  to 

Walkee's  Glasgow  or  the  north,  the  detour  caused  by  this  substituted 

T'rxjsxees 

- —      street  is  immaterial,  but,  taking  the  west  end  of  Cumberland  (1) 
Loid  oiack  urn.  g^.^^^^      ^  commou  poiut  by  Eglinton  Street,  and  by  Salkeld 
Street  from  Canal  Street,  the  detour  or  extra  distance  caused  by 
the  respondents'  works  extends  to  about  1485  feet,  and  now 
applies  to  all  traffic  from  the  claimants'  property  carried  or  going 
eastward  along  Cumberland  Street.  (4th)  That  Victoria  Street 
has  not  been  shut  up,  but  has  been  slightly  diverted,  with  no 
appreciable  detour,  as  an  access  to  the  claimants'  property  to  or 
from  Eglinton  Street  and  the  south,  but  with  a  detour  or  extra 
distance  caused  by  the  respondents'  works  of  about  265  feet  which 
now  applies  to  all  traffic  carried  or  going  by  Eglinton  Street  to 
the  north,  and  the  diversion  of  Victoria  Street,  and  the  building 
of  a  bridge  over  their  railway  by  the  respondents,  have  had  the 
effect  of  altering  the  gradient  of  a  street  formerly  almost  level  to 
1  in  20  for  a  space  of  about  116  feet,  and  1  in  34*7  for  a  space  of 
about  197  feet.  (7th)  That  the  new  substituted  access  by  Salkeld 
Street  forms,  in  conjunction  with  Canal  Street,  Cork  Street,  and 
Victoria  Street,  the  principal  access  to  Eglinton  Street  for  the 
claimants'  property  and  the  other  properties  situated  in  the  same 
locality,  including  the  Joint  Line  Eailway  station  and  the  Canal 
Basin.  (8th)  That,  in  these  circumstances,  and  having  regard  to 
the  facts  and  circumstances  proved,  the  claimants'  property  is,  in 
my  opinion,  injuriously  affected   by  the  construction  of  the 
respondents'  works,  and,  on  the  assumption  that  the  claimants  are 
legally  entitled  to  be  compensated  by  the  respondents  for  the 
injury  so  caused,  I  fix  and  assess  the  pecuniary  amount  of  this 
compensation  at  the  sum  of  £1500  sterling,  whereof  I  allocate  the 
sum  of  £1200  as  applicable  to  compensation  for  damage  by  detour, 
and  the  sum  of  £300  to  compensation  for  damage  by  change  of 
gradients." 

It  is  not  disputed  that  the  oversman  had  before  him  evidence 
to  justify  his  findings  of  fact,  and  that  being  so,  we  must,  I  appre- 

(l)  Cumberland  Street  lies  on  the  cast  side  of  Eglinton  Street. 
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hend,  accept  his  findings  as  true  and  that  the  pursuers  have,  in  H.  L.  (Sc.) 

fact,  sustained  substantial  and  appreciable  loss  from  the  works  of  1882 

the  appellants,  not  touching  their  land,  but  altering  the  mode  of  Caledonian 

access  to  it  by  public  ways,  so  as  to  compel  those  occupying  their  ^^^^^^ 

lands  when  sroinff  in  certain  directions,  not  in  all,  to  use  a  lono^er  Walker's 
^     ^  .    .      ,         ,  Trustees. 

road  than  before,  or  as  it  is  phrased,  to  make  a  detour,  and  also  — — 

when  going  in  certain  directions,  not  in  all,  to  use  a  road  less   

commodious  because  steeper  than  before,  or,  as  it  is  phrased,  by 

change  of  gradients ;  and  the  question  of  law  arises  whether  the 

pursuers  are  entitled  to  compensation  for  those  two  heads  of 

damage. 

Some  things,  I  think,  are  now  no  longer  open  to  discussion. 
No  action  can  be  maintained  for  anything  which  is  done  under 
the  authority  of  the  Legislature,  though  the  Act  is  one  which  if 
unauthorized  by  the  Legislature,  would  be  injurious  and  action- 
able. The  remedy  of  the  party  who  suffers  the  loss  is  confined 
to  recovering  such  compensation  as  the  Legislature  has  thought 
fit  to  give  him  (see  Hammersmith  Eailway  Co.  v.  Brand  (1)  ).  The 
Lands  and  Railways  Clauses  Acts  of  1845  give  some  compensa- 
tion. I  do  not  think  that  there  is  in  this  respect  any  difference 
between  the  legislation  for  England  and  for  Scotland.  And  it 
must  now  be  considered  settled  that  on  the  construction  of  these 
Acts,  compensation  is  confined  to  damage  arising  from  that  which 
would,  if  done  without  authority  from  the  Legislature,  have  given 
rise  to  a  cause  of  action. 

Lord  Westbury  strongly  held  and  expressed  an  opinion  that 
this  was  too  narrow  a  construction  of  the  statutes  ;  but  in  DuJce  of 
Buccleuch  v.  Metropolitan  Board  of  Worlds  (2)  he  admitted  that 
what  he  thought  the  wrong  construction  was  put  upon  the 
statutes  by  this  House.  And  it  must,  I  think,  also  be  now  con- 
sidered as  settled  that  the  construction  of  those  statutes  is  con- 
fined to  giving  compensation  for  an  injury  to  land  or  an  interest 
in  land ;  that  it  is  not  enough  to  shew  that  an  action  would  have 
lain  for  what  was  done  if  unauthorized,  but  it  must  also  be  shewn 
that  it  would  have  lain  in  respect  of  an  injury  to  the  land  or  an 
interest  in  land. 

The  pursuers  in  the  present  case  rested  their  claim  on  two 
(1)  Law  Rep.  4  H.  L.  171.  (2)  Law  Rep.  5  H.  T^.  at  p.  4G1. 
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H.  L.  (Sc.)  grounds : — Firstly,  that  compensation  was  given  by  the  statutes 
1882      for  such  damage  as  the  oversman  had  found  to  exist  in  fact.  The 
(Jalet)onian  Court  of  Session  have  based  their  judgment  in  their  favour  on 
Railway  Co.  ^j^jg  ground,  and  I  have  come  to  the  conclusion  that  they  were 
Walker's   right.    Secondly,  that  there  was  a  special  agreement  between  the 

  '   pursuers  and  the  respondents  below,  under  which  the  pursuers 

  *  were  entitled  to  compensation,  even  if  the  construction  of  the 

statutes  was  adverse  to  them.  The  Court  of  Session  did  not 
decide  this,  but  intimated  an  inclination  of  opinion  favourable  to 
the  pursuers.  This  question  is  not  likely  ever  again  to  arise ; 
but  my  impression  is  against  the  pursuers  on  this  ground.  I  da 
not,  however,  think  it  necessary  finally  to  form  an  opinion  on 
this.  I  shall  confine  my  remarks  exclusively  to  the  first  ques- 
tion, which  depends  upon  the  true  construction  of  the  statutes 
of  1845. 

There  have  been  many  decisions  on  those  statutes.  I  shall 
think  it  proper  to  refer  to  five  in  this  House,  which  it  is  certainly 
not  easy,  and  to  my  mind  it  is  not  possible,  altogether  to  recon- 
cile. I  shall  not  examine  the  decisions  in  the  Courts  below, 
except  where  it  is  necessary  in  order  to  understand  those  in  this 
House.  The  first  in  point  of  date  is  Caledonian  Bailway  Go. 
V.  Ogilvy  (1)  decided  in  this  House  in  1856.  It  was  on  this 
decision  that  the  appellants'  counsel  principally  relied.  In  Cale- 
donian Bailway  Co,  v.  Ogilvy  (1)  the  claim  of  the  respondent, 
pursuer  below,  for  compensation  had  been  tried  before  the  sheriff. 
The  jury  had,  under  the  direction  of  the  sheriff,  given  a  verdict 
assessing  compensation,  amongst  other  things  "  for  £560  in  respect 
of  severance  and  level  crossing,"  but  without  distinguishing  how 
much  had  been  assessed  for  the  severance,  and  how  much  for  the 
level  crossing.  The  Court  of  Session  had  given  judgment  for  the 
landowner.    This  judgment  was  reversed. 

The  Lord  Chancellor  (Cranworth)  expresses  great  embarrass- 
ment as  to  the  mode  in  which  the  question  was  raised,  but  in- 
cludes that  there  was  nothing  to  prevent  the  House  **from 
deciding,  first,  that  the  sheriff  first  and  the  Court  of  Session  after- 
wards have  fallen  into  an  error  in  supposing  that  this  level  cross- 
ing was  a  subject  for  compensation  at  all ;  that  it  is  a  damnum 

(1)  2  Macq.  229. 
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Lord  Blackburn. 


sine  injuria ;  that  so  tlie  sheriff  ought  to  have  told  the  jury ;    H.  L.  (Sc.) 

that  the  verdict  on  the  face  of  it  is  bad,  is  a  verdict  which  cannot  18S2 

stand,  but  which  ought  to  be  overturned  ;  and  that  the  interlo-  Caledonian 

cutor  of  the  Court  of  Session  ought  to  be  reversed."  Railway  Co. 

Since  the  decision  of  this  case  it  has,  after  a  great  diversity  of  Walkee'., 

Trustees. 

judicial  opinion,  been  finally  decided  in  Hammersmith  Baihvay 
Co.  V.  Brand  (1)  by  a  majority  of  this  House  (Lord  Cairns  dis- 
senting), that  the  legislation  of  1815  did  not  give  a  right  to  com- 
pensation for  any  damage  to  lands  arising  from  the  authorized 
use  of  locomotives  on  the  railway ;  though  it  took  away  the 
owner's  right  of  action  for  such  damage.  And,  as  I  think,  it 
cannot  be  denied  that  much  the  greater  part  of  the  damage 
occasioned  by  a  level  crossing,  certainly  the  greater  part  of  what 
was  claimed  in  Caledonian  Bailway  Co.  v.  Ogilvy  (2)  arises  only 
from  the  use  of  the  railway.  If  no  trains  ran  on  a  line  there 
would  still  be  the  inconvenience  that  carriages  would  cross  rails 
laid  over  the  road.  It  might  well  have  been  said  that  the  damage 
occasioned  by  that  was  inappreciable ;  or  at  all  events  that  the 
sheriff  should  have  directed  the  jury  to  assess  no  more  compensa- 
tion than  was  due  to  this,  excluding  that  on  which  the  pursuer 
mainly  relied,  viz.,  the  danger  and  annoyance  to  nervous  persons 
from  the  passing  trains. 

But  though  there  are  some  expressions  in  the  opinions  both  of 
the  Lord  Chancellor  (Cranworth)  and  of  Lord  St.  Leonards  that 
seem  to  shew  that  an  idea  somewhat  akin  to  this  was  in  their 
minds,  I  do  not  think  either  makes  it  the  ground  of  his  judgment. 
And  it  was  not  till  1869,  thirteen  years  after  Caledonian  Baihvay 
Co.  V.  Ogilvy  (2)  was  decided,  that  it  was  decided  in  EammersmitJi 
Bailway  Co.  v.  Brand  (1)  that,  on  the  true  construction  of  the  Acts, 
no  compensation  was  given  in  such  a  case,  and  I  cannot  find  that 
it  was  suggested  by  any  one  in  the  discussion  of  that  case  that 
Caledonian  Bailway  Co.  v.  Ogilvy  (2)  was  an  authority  in  favour  of 
the  view  which  ultimately  prevailed. 

I  think  the  ground  on  which  both  the  Lord  Chancellor  (Cran- 
worth) and  Lord  St.  Leonards  decided  in  Caledonian  Bailway  Co. 
v.  Ogilvy  (2)  was  that  no  compensation  is  given  for  damage  occa- 
sioned by  the  works  of  the  company,  if  the  thing  done  was  one 
(1)  Law  Rep.  4  H.  L.  17L  (2)  2  Macq.  229. 
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H.  L.  (Sc.)  for  whicli,  if  done  without  any  statutable  powers,  no  action  could 
1882      have  been  maintained,  however  certain  it  may  seem  that  it  would 
Caledonian  never  have  been  done  but  for  the  creation  of  the  company,  which, 
^^^^^      notwithstanding  Lord  Westbury's  strong  opposition,  is,  I  think. 

Walker's    j^q^  settled  to  be  correct  law.    Next,  that  though  an  action  would 

Trustees 

  have  lain  for  the  thing  done,  yet  no  compensation  is  given,  unless 

  *  the  ground  of  action  would  be  that  lands,  or  some  interest  in 

lands,  was  injuriously  affected,  which  also  is,  I  think,  now  settled 
law,  and  they  thought  that  the  pursuer  could  not  have  maintained 
an  action  at  all,  or,  if  he  could,  that  it  would  have  been  an  action 
in  respect  of  personal  loss  or  inconvenience,  and  not  an  action  in 
respect  of  an  injurious  affection  of  his  land  or  house. 

Lord  Oranworth,  in  Bichet  v.  Metropolitan  Bailway  Co.  (1)  in 
1867,  repeated  more  deliberately  in  what  was  evidently  a  written 
opinion  what  he  had  verbally  said  in  Caledonian  Bailway  Co, 
V.  Ogilvy  (2)  in  1856.  He  there  says,  "Both  principle  and 
authority  seem  to  me  to  shew  that  no  case  comes  within  the  pur- 
view of  the  statute,  unless  where  some  damage  has  been  occasioned 
to  the  land  itself,  in  respect  of  which,  but  for  the  statute,  the 
complaining  party  might  have  maintained  an  action.  The  injury 
must  be  actual  injury  to  the  land  itself,  as  by  loosening  the 
foundations  of  buildings  on  it,  obstructing  its  light  or  its  drains, 
making  it  inaccessible  by  lowering  or  raising  the  ground  imme- 
diately in  front  of  or  by  some  such  physical  deterioration.  Any 
other  construction  of  the  clause  would  open  the  door  to  claims  of 
so  wide  and  indefinite  a  character  as  could  not  have  been  in 
contemplation  of  the  Legislature.'' 

It  was  not,  and  I  think  could  not  successfully  have  been,  disputed 
at  the  Bar  that  if  this  passage  is  a  correct  statement  of  the 
law,  the  decision  now^  appealed  against  could  not  be  supported. 
And  if  there  had  been  no  subsequent  decisions  on  this  point,  I 
should  have  felt  very  great  difficulty  in  refusing  to  follow  what  I 
think  was  the  decision  of  this  House  in  Caledonian  Bailway  Co,  v. 
Ogilvy  (2),  even  if  convinced  it  was  a  mistake.  But  there  have 
been  many  decisions  since  1856,  four  of  them  being  decisions  of 
'  this  House.    There  had  been,  after  Caledonian  Bailway  Co,  v. 

Ogilvy  (2),  a  decision  of  the  English  Court  of  Exchequer  Chamber 
(1)  Law  Kep.  2  H.  L.  175,  at  p.  198.  (2)  2  Macq.  229. 
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in  Chamberlain  v.  West  End  of  London  Bailway  Co,  (1),  which  it  H.  L.  (Sc.) 

is  not  easy  to  reconcile  with  what  I  think  was  the  view  of  the  law  1882 

taken  in  Caledonian  Bailway  Co.  v.  Ogilvy  (2).    The  next  case  Caledonian 

in  this  House  was  Bichet  v.  Metropolitan  Bailway  Co.  (3),  in  1867.  I'^^ilwayCo. 

The  Lord  Chancellor  (Chelmsford)  agreed  in  the  result  with  Lord  Walker's 
^                                1.1  Trustees. 
Cran worth,  but  gave  a  long  judgment  which,  as  he  afterwards   

explained  it  in  Metropolitan  Board  of  WorJcs  v.  McCarthy  (4),  how-   

ever  much  it  may  have  been  misunderstood,  was  not  intended  to 

express  an  agreement  in  the  passage  I  have  just  read,  saying 

(page  259),  that  in  BicJcefs  Case  (3)  there  was  no  finding  which 

related  to  the  premises,  but  merely  of  personal  damage  ;  and 

Lord  Westbury  dissented  from  that  judgment  altogether.  The 

House  in  coming  to  this  decision  can  hardly  perhaps  be  said  to 

depart  from  what  I  understand  to  have  been  the  view  of  the  law 

taken  in  Caledonian  Bailway  Co.  v.  Ogilvy  (2),  but  it  gives  it  no 

additional  authority. 

The  next  case  which  came  before  this  House  was  that  of  DuJce 

of  Buccleuch  v.  Metropolitan  Board  of  WorJcs  (5)  in  1872.  The 

question  in  that  case  was  so  complicated  with  others,  that  I  have 

great  doubts  whether  it  can  properly  be  said  that  this  House 

decided  anything  on  the  point  now  before  us,  though  Lord  Cairns 

in  his  opinion  distinctly  enough  shewed  what  his  view  of  the  law 

was. 

And  then,  in  1874,  came  the  case  of  Metropolitan  Board  of 
Worhs  V.  McCarthy  (4),  on  which  the  respondents  both  below 
and  at  your  Lordships'  Bar  principally  relied.  In  that  case  the 
Lord  Chancellor  (Cairns)  said  (at  page  252),  "  Now,  my  Lords, 
divesting  the  present  case  of  the  more  precise  description  which 
I  have  read  from  the  case,  it  appears  to  me  to  amount  to  this. 
The  occupier  or  tenant  of  a  house  has  got  in  front  of  his  house 
two  highways,  the  one  highway  being  a  road  or  street,  and  the 
other  immediately  beyond  or  abutting  upon  the  road  or  street 
being  a  highway  by  water.  The  highway  by  water  is  taken  away 
from  him,  the  highway  by  land  remains.  It  appears  to  me  that 
it  is  impossible  to  doubt  that  the  destruction  of  the  highway  by 

(1)  2  B.  &  S.  G17.  (3)  Law  Rep.  12 II.  L.  175. 

(2)  2  Macq.  229.  (4)  Law  Eop.  7  II.  L.  243. 

(5)  Law  Rep.  5  H.  L.  418. 
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H.  L.  (Sc.)   water,  situate  as  I  have  described  it,  is  otherwise  than  a  permanent 
1882       injury  to  the  property  in  question  by  whomsoever  or  for  whatso- 
Caledonian         purpose  that  property  may  be  occupied.    The  case  appears 
Railway  Co.  iq      ^0  be  extremely  analogous  to  a  case  decided  by  the  Court 
Walker's    of  Common  Pleas  before  the  present  case,  the  case  of  Beckett  v. 

  '   Midland  Bailway  Co.  (1),  in  which  there  was  in  front  of  the  pre- 

Lord Biacki)um.  j^-g^g  qucstiou  in  that  case  one  single  highway,  the  farther 
half  or  the  farther  third  portion  of  which  was  taken  off  and 
blocked  up  by  the  execution  of  the  defendant  company's  works. 
It  was  there  held  that  that  was  an  injury  which  permanently  and 
injuriously  affected  the  premises  in  question,  and  it  appears  to  me 
to  be  a  matter  entirely  indifferent,  whether  you  have  one  highway, 
the  farther  half  of  which  is  blocked  up  and  destroyed,  or  whether 
you  have  a  double  highway,  first  by  land  and  then  by  water,  and 
part  of  the  highway  which  consists  of  water  is  blocked  up  and 
destroyed.  My  Lords,  in  his  very  able  argument  at  your  Lord- 
ships' Bar,  Mr.  Thesiger  stated  what  he  would  rely  upon  as  a 
definition  of  the  right  to  compensation ;  and  having  considered 
this  case  very  fully,  I  myself  should  not  be  disposed  to  find  fault 
with  any  part  of  that  definition,  although  definitions  are  always 
matters  of  very  considerable  difficulty.  Mr.  Thesiger  stated  that 
the  test  which  he  would  submit  as  one  which  he  thought  would 
explain  and  reconcile  the  various  cases  upon  this  subject  was  this, 
that  where  by  the  construction  of  works  there  is  a  physical 
interference  with  any  right,  public  or  private,  which  the  owners  or 
occupiers  of  property  are  by  law  entitled  to  make  use  of  in  connec- 
tion with  such  property,  and  which  right  gives  an  additional 
market  value  to  such  property,  apart  from  the  uses  to  which  any 
.  particular  owner  or  occupier  might  put  it,  there  is  a  title  to  com- 
pensation if,  by  reason  of  such  interference,  the  property  as  a 
property  is  lessened  in  value." 

I  have  read  this  part  of  the  judgment  at  length  from  which  I 
think  it  sufficiently  appears,  that  the  judgment  did  not  proceed 
on  the  ground  that  the  obstruction  to  the  water  highway  was 
opposite  to  the  plaintiff's  premises,  but  this  appears  more  clearly 
by  a  reference  to  the  case  at  large  which  shews  that  the  damage 
was  all  occasioned  by  making  the  embankment  across  the  mouth 
(1)  Law  Eep.  3  0.  P.  82. 
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of  the  drawdock,  more  than  400  feet  from  the  plaintiff's  premises,  H.  L.  (So.) 
and  so  cutting  him  off  from  the  Thames.    Probably  when  that  1882 

was  done,  the  rest  of  the  drawdock  now  rendered  useless  was  caledontax 

filled  up,  though  that  is  not  stated  in  the  case,  but  whether  it  was  ^^^i^™ 
filled  up  or  not,  the  damage  to  McCarthy's  premises  would  be  the  ^^^^^^'^ 

X  RUSTEpS. 

same.   

Lord  Chelmsford,  as  I  have  already  said,  explained  his  judg-   

ment  in  Bicket  v.  Metropolitan  Bailwaij  Go,  (1),  as  proceeding  on  the 
ground  that  the  damage  there  claimed  was  merely  a  personal 
damage,  and  that  he  meant  to  afBrm  the  decision  in  Chamberlain 
V.  West  of  London  Bailway  Co.  (2).  At  the  same  time  he  cer- 
tainly treats  Caledonian  Bailway  Co.  v.  Ogilvy  (3)  as  rightly 
decided. 

I  do  not  think  it  necessary  to  read  any  part  of  the  opinions  of 
Lords  Hatherley,  Penzance,  and  O'Hagan,  who  all  agreed  in  the 
result.  I  think  this  decides  that  the  right  of  access  by  a  public 
way  to  land  is  a  right  attached  to  the  land,  and  that  if  an  obstruc- 
tion to  the  public  right  of  way  occasions  particular  damage  to 
the  owner  or  occupier  of  that  land  by  diminishing  its  value,  the 
action  which  he  might  bring  for  that  particular  damage  would  be 
an  action  for  an  injury  in  respect  of  the  land ;  and  that  is  in  direct 
conflict  with  what  I  understood  to  have  been  the  ground  of  the 
decision  in  Caledonian  Bailway  Co.  v.  Ogilvy  (3).  It  certainly 
seems  to  me  that  if  it  be  conceded  that  the  oversman  had  before 
him  materials  on  which  he  could  legitimately  find  the  facts  which 
he  has  found,  the  present  case  is  undistinguishable  from  that  of 
Metropolitan  Board  of  Worhs  v.  MeCarthy  (4). 

Now  I  do  not  dispute  that  an  obstruction  to  a  highway  may  be 
so  distant  from  lands,  that  no  one  could  reasonably  find  that  the 
lands  were  appreciably  damaged  by  the  obstruction,  but  I  think 
it  unnecessary  to  try  to  give  a  definition  of  that  distance.  It  is 
enough  to  say  that  in  this  case  the  distance  is  not  too  great. 

I  have  only  further  to  notice  the  decision  of  this  House  in  Lyon 
V.  Fishmongers'  Company  (5).  The  question  there  was  on  a 
different  statute,  but  I  think  the  decision  much  in  point.    By  the 

(1)  T.aw  llep.  2  IL  L.  175.  (.")  2  Macq.  229. 

(2)  2  B.  &  S.  C17.  (4)  Law  Rep.  7  H.  L.  240. 

(5)  I  App.  Cas.  f>G2. 
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H.L.  (Sc.)  Thames  Conservancy  Act  (20  &  21  Vict.  c.  147),  s.  53,  powers 
1882       were  conferred  upon  the  Conservators  of  the  Thames  to  license 
Caledonian  any  owner  or  occupier  of  land  to  make  any  work  immediately  in 
Eailway  Co.         q£       land,  and  into  the  body  of  the  river.    ISTo  compensa- 
Walkee's    liQji  was  given  by  that  Act,  but  sect.  179  provided,  that  nothing 

jL  rxjstees* 

  in  the  Act  should  extend  to  take  away  or  abrido;e  any  riffht  to 

Lord  Blackburn.     _  .  .  .  i       ,  i      ,       i        /   •,  . 

  which  any  owner  or  occupier  oi  land  upon  the  banks  oi  the  river 

are  now  by  law  entitled. 

The  question  raised  was,  \Yhether  the  right  which  Lyon,  as 
owner  of  a  wharf,  had  of  access  to  the  river  on  the  side  of  his 
wharf,  as  well  as  in  front  of  it,  was  a  right  saved  by  this  179th 
section,  so  as  to  entitle  him  to  an  injunction  against  an  obstruction 
to  it  authorized  by  a  license  granted  under  sect.  53.  The  Court 
of  Appeal  had  decided  that  it  was  not. 

Lord  Justice  Mellish  in  delivering  the  judgment  says  (1),  that 
it  was  agreed  and  could  not  be  disputed  that  if  such  an  embank- 
ment as  that  proposed  were  made  without  the  authority  of  Parlia- 
ment, the  plaintiff  would  have  a  remedy  by  action  at  law,  or  by 
suit  in  equity,  but  the  difference  was  as  to  what  would  be  the 
ground  of  the  action  or  the  suit.  It  is  singular  that  though 
Caledonian  Bailway  Co,  v.  Ogilvy  (2),  and  Metropolitan  Board  of 
Works  V.  McCarthy  (3),  had  it  appears,  been  cited  and  relied  on  by 
the  counsel  for  the  plaintiffs,  Lord  Justice  Mellish  does  not  seem 
to  have  appreciated  their  importance  as  bearing  on  this  question  ; 
at  least  he  takes  no  notice  of  these  cases.  He  proceeds  to  say  (4) : 
"  A  man  having  a  mere  right  of  way,  the  narrowest  possible,  down 
to  the  water  edge,  has  as  much  right  as  the  owner  of  the  most 
extensive  riparian  property  to  the  reasonable  use  of  any  portion 
of  the  navigable  river  for  the  purpose  of  loading  or  unloading 
goods  or  embarking  or  disembarking  passengers ;  and  if  a  public 
way  went  down  to  the  water  edge,  any  one  of  the  public  using  that 
would  have  the  same  right  of  using  the  stream.  The  right  to 
stop  a  carriage  or  waggon  on  the  highway  for  the  purpose  of  load- 
ing or  unloading  is  not  limited  to,  and  has  no  necessary  connec- 
tion with,  frontage,  e.g.,  the  occupier  of  a  back  workshop  has 
exactly  the  same  rights  as  the  shopkeeper  in  front."   He  comes  to 

(1)  Law  Kep.  lO.Ch.  A^,  at  p.  688.         (3)  Law  Eep.  7  H.  L.  243. 

(2)  2  Macq.  229.''  (4)  Law  Eep.  10  Cli.  at  p.  390. 
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this  conclusion : — On  the  whole,  we  are  of  opinion  that  the  right  H.  L.  (Sc.) 
of  a  wharfinger  to  bring  an  action  or  file  a  bill  on  account  of  an  1882 
obstruction  in  the  river  which  renders  the  access  to  his  wharf  less  Caledonian 
convenient,  and  his  right  to  bring  an  action  or  suit  on  account  of  ^^^^^^^  Co- 
obstruction  in  the  river  which  deprives  him  of  all  access  to  his  Walker's 

^                                            ^  Trustees. 

wharf,  depend  on  the  same  legal  principles,  namely  that  he  suffers   

f,  .  ^'^'"^^  Blackburn. 

a  particular  damage  irom  a  public  nuisance,  and  that  in  neither   

case  is  there  a  violation  of  any  private  right  of  his,  distinct  from 
the  public  right  of  navigation  which  is  in  all  the  Queen's 
subjects." 

Had  this  stood  unreversed,  I  should  have  thought  it  a  very 
weighty  authority,  in  confirmation  of  what  I  think  was  the  opinion 
of  Lord  Chancellor  Cranworth  and  Lord  St.  Leonards  in  Caledonian 
Railway  Co.  v.  Ogllvy  (1).  But  it  was  reversed  by  the  unanimous 
opinion  of  the  House  of  Lords,  the  Lord  Chancellor  (Cairns)  saying 
it  was  decided  by  this  House  in  Duke  of  Buccleuch  v.  Metro- 
politan Board  of  WorJcs  (2)  and  Metropolitan  Board  of  WorJcs 
V.  McCarthy  (3),  that  when  the  public  right  is  connected  with 
access  to  a  particular  wharf,  it  becomes  "  a  portion  of  the  valuable 
enjoyment  of  the  land,  and  any  work  which  takes  it  away  is  held 
to  be  an  injurious  affection  of  the-  land,  that  is  to  say,  the  occasion 
ing  to  the  land  of  an  injuria  or  infringement  of  the  right."  Lord 
Chelmsford  says,  '*  When  this  House  decided,  in  the  above  cases, 
that  the  owners  of  land  on  the  rivers  were  injuriously  affected  by 
having  their  access  to  the  river  cut  off",  as  the  test  of  such  injury 
was  the  right  to  maintain  an  action  if  no  statutory  powers  had 
been  granted,  the  decisions  are  directly  opposed  to  the  judgment 
of  the  Lords  Justices,  and  if  they  had  considered  them,  must,  I 
venture  to  think,  have  led  them  to  a  different  conclusion." 

Both  these  noble  and  learned  Lords  had  been  parties  to  the 
decision  of  Metropolitan  Board  of  WorJcs  v.  McCarthy  (3),  and 
their  opinions  in  this  case  shew  how  they  understood  their  own 
decisions.  Lord  Selborne  had  not,  so  far  as  I  know,  been  a  party 
to  any  previous  decision.  But  he  now  very  clearly  states  the 
point  on  which  there  is  a  difference  between  the  view  of  the 
law  taken  by  this  House  in  Metropolitan  Board  of  Works  v. 

(1)  2  Macq,  229.  (2)  Law  Kcp.  5  IL  L.  418. 

(8)  Law  liep.  7  H.  L.  243. 
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H.  L.  (Sc.)  McCarthy  (1),  and  that  takea  by  Lord  Cran worth  certainly,  and  I 
1882       think  by  this  House  in  Caledonian  Bailway  Co.  v.  Ogilvy  (2).  He 
Caledonian  says,  "  It  was  admitted  that  if  the  case  had  been  for  compensation 
Eailway  Co.  j^^^^q^  j^'j^Q  Lands  Clauses  Acts,  the  land  of  the  riparian  proprietor 
Walker's    would,  by  the  deprivation  of  this  water  frontage,  be  injuriously 
affected.    But,  unless  this  was  an  interference  with  some. right  or 
privilege  recognised  by  law  as  belonging  or  incident  to  land,  it 
would  be  no  actionable  wrong  as  an  injury  to  the  land,  although 
not  authorized  by  Parliament,  and  in  that  case  the  land  would 
not  be  injuriously  affected.    If,  on  the  other  hand  it  is  an  inter- 
ference with  a  right  or  privilege  recognised  by  law  as  belonging 
\o  the  land,  that  right  or  privilege  is  certainly  not  identical  with 
the  public  right  of  navigation." 

This  seems  to  me  a  direct  decision,  both  that  an  action  for  such 
particular  damage  as  the  deterioration  of  land  from  the  obstruc- 
tion of  a  public  way  is  an  action  for  an  infringement  of  a  right 
attached  to  the  land ;  and  also,  that  this  was  deliberately  deter- 
mined to  have  been  the  ratio  decidendi  of  this  House  in  Metro- 
politan Board  of  WorTis  v.  McCarthy  (1).  If  this  is  in  conflict 
with  the  previous  decision  in  Caledonian  Bailway  Co.  v.  Ogilvy  (2), 
and  in  candour,  I  must  admit  that  I  think  it  is,  I  think  we  ought 
to  follow  the  later  and  more  deliberate  decision.  In  this  case,  if 
I  were  forming  a  judgment  independent  of  the  authority  of  this 
House,  I  should  come  to  the  same  conclusion ;  but  I  prefer  to 
base  my  judgment  on  the  authority  of  the  later  decisions. 


Lord  Watson,  having  stated  the  facts,  proceeded : — 

My  Lords,  the  award  of  the  arbiter  cannot  receive  effect,  if, 
in  these  circumstances,  the  respondents'  property  has  not  been 
"injuriously  affected"  within  the  meaning  of  the  Lands  Clauses 
Consolidation  (Scotland)  Act  of  1845.  The  words  "injuriously 
affected  "  must  have  precisely  the  same  meaning  in  the  Scotch 
Act  as  in  the  similar  statute  passed  for  England  in  that  year; 
and,  in  my  opinion,  the  present  case  is  within  the  principle  esta- 
blished by  the  judgment  of  this  House  upon  the  construction  of 
the  English  Act,  in  Metropolitan  Board  of  WorJcs  v.  McCarthy  (1). 


(1)  Law  Rep.  7  H.  L.  243. 


(2)  2  Macq.  229. 
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In  McCarthy s  Case  (1),  the  Lord  Chancellor  (Earl  Cairns)  said :  H.  L,  (Sc.) 
"  The  proper  test  is  to  consider  whether  the  act  done  in  carrying  1882 
out  the  works  in  question  is  an  act  which  would  have  given  a  Caledonian 
right  of  action  if  the  works  had  not  been  authorized  by  Act  of  ^^^i^^^^^  Co 
Parliament.    I  do  not  pause  to  consider  whether  or  not,  if  the 
question  was  now  to  be  decided  for  the  first  time,  it  is  not  a  test 
somewhat  narrow.    I  accept  that  test  as  being  the  test  which  has 
been  laid  down,  and  which  has  formed  the  foundation  for  the 
decision  of  so  many  cases  before  the  present."    The  rule  was 
stated,  in  similar  language,  by  Lord  Hatherley  and  Lord  Penzance ; 
and  it  appears  to  have  been  accepted  by  the  other  noble  and 
learned  Lords  who  took  part  in  the  decision  of  the  cause. 

The  rule  thus  formulated  does  not  apply  with  precision  to  the 
law  of  Scotland,  which  does  not,  in  cases  like  the  present,  recognise 
that  distinction  between  the  remedies  of  action  and  indictment, 
upon  which  the  test  is  founded.  But  that  which  satisfies  the  test, 
that  which  gives  a  right  of  action  in  England,  has  been  defined  in 
the  case  of  McCarthy  as  well  as  in  previous  decisions.  When  an 
access  to  private  property  by  a  public  highway  is  interfered  with, 
the  owner  can  have  no  action  of  damages  for  any  personal  incon- 
venience which  he  may  suffer,  in  common  with  the  rest  of  the 
lieges.  But  should  the  value  of  the  property,  irrespective  of  any 
particular  uses  which  may  be  made  of  it,  be  so  dependent  upon 
the  existence  of  that  access  as  to  be  substantially  diminished  by 
its  obstruction,  then  I  conceive  that  the  owner  has,  in  respect  of 
any  works  causing  such  obstruction,  a  right  of  action,  if  these 
works  are  unauthorized  by  Act  of  Parliament,  and  a  title  to 
compensation  under  the  Kailway  Acts,  if  they  are  constructed 
under  statutory  powers. 

The  facts  of  the  present  case  appear  to  me  so  clearly  to  bring  it 
within  the  rule  thus  explained,  that  I  consider  it  quite  unnecessary 
to  institute  a  minute  comparison  between  these,  and  the  circum- 
stances in  which  McCarthy's  property  was  held  to  have  been 
injuriously  effected.  Indeed,  the  similarity,  if  not  identity  of  the 
two  cases  was  so  apparent  that  the  argument,  by  which  the  able 
counsel  for  the  appellants  sought  to  distinguish  the  present  from 
McCarthy's  Case  (1)  mainly  consisted  in  an  endeavour  to  shew 
(0  Law  Kep.  7  H.  L.  243. 
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that  there  were  certain  physical  conditions  attaching  to  the  rule 
laid  down  in  that  case  by  the  House.  These  conditions  were  that 
in  order  to  found  a  claim  of  compensation,  the  works  causing 
obstructiDg  to  access  must  be  in  proximity  to,  and  also  ex  ad  verso 
of  the  property  alleged  to  be  injuriously  affected. 

I  cannot  find  a  single  word  in  the  opinion  of  the  noble  and 
learned  Lords  who  decided  McCarthys  Case  (1),  or  anything  in 
the  facts  of  that  case,  capable  of  giving  a  colour  to  the  appellants' 
contention.  In  point  of  fact,  the  appellants'  works  obstructing 
Canal  Street  and  Victoria  Street,  are  less  than  100  yards 
from  the  respondents'  property,  whereas  the  works  of  the  Metro- 
politan Board,  by  which  his  access  to  the  Thames  was  cut  off, 
were  upwards  of  120  yards  distant  from,  and  were  in  no  reason- 
able sense  ex  adverse  of,  Mr.  McCarthy's  premises.  Probably 
the  dock,  which  came  to  within  twenty  feet  of  the  premises, 
would  be  discontinued  after  it  ceased  to  have  communication  with 
the  river;  but  it  seems  plainly  to  follow  from  the  judgments 
delivered  in  that  case,  that  if  McCarthy's  access,  instead  of  being 
wholly  cut  off  by  the  river  wall  which  the  Board  erected,  had 
been  made  so  inconvenient  that  the  value  of  his  premises  was  in 
consequence  materially  lessened,  he  would  still  have  had  a  good 
title  to  compensation. 

It  was  also  maintained  by  the  appellants  that  the  present  case 
is  ruled  by  the  decision  of  the  House  in  Caledonian  Bailway 
Co.  V.  Ogilvy  (2) ;  and  that  the  injury  sustained  by  the  respon- 
dents must  therefore  be  held  to  be  of  the  same  kind  as  the 
personal  inconvenience  experienced  in  a  greater  or  lesser  degree 
by  all  members  of  the  public  who  may  have  occasion  to  use  the 
streets  in  question. 

The  claim  which,  in  Ogilvy  s  Case  (2),  had  been  affirmed  by  a 
jury,  was  for  compensation  in  respect  of  injury  to  the  claimant's 
mansion-house  and  policy,  by  reason  of  the  railway  crossing  upon 
the  level  a  public  road  which  formed  the  main  access  to  the 
claimant's  avenue ;  it  being  also  alleged,  in  the  claim,  that  the 
injury  was  aggravated  by  certain  inconveniences  which  were 
plainly  attributable,  not  to  the  construction  of  the  railway,  but  to 
its  use.  It  was  not  alleged  that  there  was  any  peculiarity  in  the 
(1)  Law  Eep.  7  H.  L.  243.  (2)  2  Macq.  229. 
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construction  of  the  level  crossing  which  per  se  occasioned  incon-    pi.  l.  (Sc.) 
venience  to  the  occupants  of  the  claimant's  property.    The  two  1882 
noble  and  learned  Lords  by  whom  the  case  was  decided,  agreed  Caledonian 
in  opinion  that  the  verdict  could  not  stand,  inasmuch  as  the  claim  I^^ilwat  Co. 
disclosed  matters  amounting  to  personal  inconvenience,  but  which 
did  not  injuriously  affect  the  claimant's  property.    It"^does  not 
admit  of  dispute  that  the  judgment  agrees,  in  its  result,  with  sub- 
sequent decisions  of  the  House,  so  far  as  concerns  those  elements 
of  the  claim  which  were  derived  from  "  the  passing  and  noise  of 
the  engines  and  trains ; "  and  since  the  case  of  Brand  (1),  these 
would  be  rejected,  not  as  being  matters  of  personal  inconvenience 
merely,  but  as  matters,  in  respect  of  which,  however  injurious  to 
property  tbey  might  be,  all  claim  for  compensation  has  been 
excluded  by  the  policy  of  the  Railway  Acts. 

That  being  so,  it  was  impossible  that  the  claim,  as  made,  or  the 
verdict  following  upon  it,  could  be  sustained  in  law,  but  as  I 
understand  their  judgments,  both  of  the  noble  and  learned  Lords 
dealt  with  the  claim  as  in  substance  a  claim  in  respect  of  injury 
to  property  arising  from  the  proximity  of  a  level  crossing,  and 
treated  the  inconveniences  resulting  from  the  use  of  the  railway 
as  incidents  of  that  claim;  and  it  appears  to  me  that  their  Lord- 
ships intended  to  decide  that  in  that  case,  at  all  events,  the 
mansion-house  and  policy  of  the  claimant,  could  not  be  "  in- 
juriously affected,"  by  the  mere  fact  of  the  railway  crossing,  upon 
the  level,  the  public  road  which  formed  the  main  access  to  the 
house  and  policy. 

The  present  case  does  not  involve  any  question  of  level  cross- 
ings, nor  are  any  of  the  inconveniences,  for  which  the  arbiter  has 
awarded  compensation,  due  to  the  uses  which  the  appellants  make 
of  their  line.  The  judgment  in  Ogilvifs  Case  (2),  whatever  view 
may  be  taken  of  it,  has,  in  my  opinion,  no  real  bearing  upon  the 
questions  raised  in  this  appeal ;  and  I  therefore  do  not  express 
any  opinion  upon  the  question,  which  was  raised  in  the  argument, 
whether  Ogilvys  Case  (2)  and  McCarthy  s  Case  (3)  are  or  are  not 
in  all  respects  reconcileable.    I  am  not  prepared  to  say  that  they 


(1)  Law  Kep.  4  H.  L.  171.  (2)  2  Macq.  229. 

(a)  Law  Ecp.  7  H.  F..  243. 
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are  not.  On  tlie  other  hand  were  a  jury  or  arbiters  to  find  that, 
apart  from  all  inconveniences  arising  from  use  of  the  railway,  the 
selling  value  of  a  house  was  depreciated  to  the  extent  of  £50,  or  a 


H.  L.  (Sc.)- 
1882 

Caledonian 

Railway  Co.  £100,  by  the  formation  of  a  level  crossing  upon  a  highway  afford 

Walker's 


Trustees. 


Lord  Watson. 


ing  access  to  it,  I  am  not,  at  this  moment,  prepared  to  hold  that 
it  would  be  consistent  with  the  principle  of  McCarthy  s  Case  (1)  to 
deny  effect  to  that  finding. 

I  have  nothing  to  add  to  what  has  been  said  by  your  Lordships 
in  regard  to  the  construction  of  the  undertaking  given  to  the  re- 
spondents in  consideration  of  their  withdrawing  their  opposition 
to  the  Bill  promoted  by  the  appellants. 

I  am  accordingly  of  opinion  that  the  interlocutors  under  appeal 
ought  to  be  affirmed. 

Interlocutors  apjoealed  from  affirmed ;  and  ajojpeal 
dismissed  with  costs. 

Lords'  Journals,  29th  March,  1882» 

Agents  for  appellants  :  Grahames,  Wardlaw,  &  Currey, 
Agents  for  respondents  :  Martin  &  Leslie. 


(1)  Law  Eep.  7  H.  L.  243. 
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MELBOURNE  BANKING  CORPORATION, 
LIMITED  


Defendants  ; 


1882 

Feb,  28 ; 
March  8, 11. 


J.  c* 


AND 


JOHN  BROUGHAM 


Plaintiff. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  VICTORIA. 

Suit  to  set  aside  Release  of  Equity  of  Redemption — Misrepresentation — Onus 

Prdbandi. 

In  a  suit  by  the  respondent  (lately  an  insolvent)  to  set  aside  on  the 
ground  of  misrepresentation  or  mutual  mistake  a  release  by  the  official 
assignee  of  the  respondent's  equity  of  redemption  of  a  certain  mortgage,  for 
accounts  against  the  appellants,  the  mortgagees,  and  in  effect  to  have  the 
benefit  of  a  subsequent  resale  by  the  releasee's  purchaser,  it  appeared  that 
the  official  assignee  had  in  the  release  admitted  the  truth  of  the  representa- 
tions made  to  him,  and  that  the  respondent  had  thereafter  taken  a  convey- 
ance from  him  of  all  the  estate  vested  in  him  under  the  insolvency : — 

Held,  that  the  onus  was  upon  the  respondent,  who  was  prima  facie  bound 
by  the  admissions  under  seal  of  his  vendor,  to  prove  the  falsehood  of  the 
representations,  and  not  upon  the  appellants  to  establish  their  truth. 

Held,  further,  that  where  a  mortgagor  in  consideration  of  the  mortgage 
debt  releases  the  equity  of  redemption  to  the  mortgagee,  the  parties  should 
be  regarded,  until  the  contrary  is  shewn  by  the  party  impeaching  the  deed, 
as  on  the  ordinary  footing  of  vendor  and  purchaser. 

Knight  v.  Marjorihanhs  (1)  approved. 

If  such  release  is  voidable  an  equity  to  set  it  aside  is  an  equitable  interest 
in  the  property  to  which  it  relates,  and  therefore  in  this  case  was  part  of  the 
estate  vested  in  the  official  assignee.  The  respondent,  under  his  conveyance 
from  the  official  assignee,  obtained  a  locus  standi  to  maintain  this  suit. 

Appeal  from  a  decree  of  the  Supreme  Court  of  the  Colony  of 
Victoria  made  by  Moleswortb,  J.  (Nov.  16,  1880),  whereby  he 
declared  that  the  equity  of  redemption  in  certain  stations  and 
stock  which  had  been  mortgaged  by  the  respondent  to  the  appel- 
lants was  not  barred  by  a  release  of  the  equity  of  redemption 

*  Present: — The  Lord  Chancellor  (Lord  Selbouxe),  Sir  Barnes  Pea- 
cock, Sir  Egbert  P.  Collier,  Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 


(1)  2  :Mac.  &  G.  10. 
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J.  C.  executed  by  Goodman,  the  official  assignee  of  the  respondent 

1882  (who  was  the  insolvent),  in  favour  of  the  appellants,  and  that  the 

Melboukne  said  equity  of  redemption  was  effectually  conveyed  to  the  respon- 

C<S^EATioN  ^^^^       ^  conveyance  of  all  his  estate  executed  by  Goodman's 


^-  successor. 
Brougham, 


The  main  question  decided  in  the  appeal  was  whether  the 
release  by  Goodman  to  the  appellants  was  valid  and  effectual. 
A  subsidiary  question  was  whether,  if  it  were  voidable,  an  equity 
to  set  it  aside  had  passed  to  the  respondent  under  the  conveyance 
from  Goodman's  successor. 

The  facts  of  the  case,  and  the  proceedings  in  the  suit,  appear 
in  their  Lordships'  judgment  and  in  a  former  report :  see  4  App. 
Cas,  156.  For  the  report  of  the  case  in  the  Court  below  see 
6  Yict.  L.  K.  Eq.  214. 

JDavey,  Q.C.,  and  /.  D.  Wood,  for  the  appellants,  contended  that 
upon  the  pleadings  and  under  the  circumstances  of  the  case, 
especially  having  regard  to  the  fact  that  the  respondent  was 
bound  by  Goodman's  admissions  under  seal,  the  onus  of  proving 
the  falsity  of  the  representations  made  lay  upon  the  respondent, 
and  not  the  onus  of  proving  their  correctness  on  the  appellants. 
In  other  words,  it  was  not  on  the  bank  in  this  suit  to  prove  what 
was  the  amount  due  on  the  mortgage,  or  the  value  of  the  mort- 
gaged property,  at  the  time  of  the  release  of  the  equity  of 
redemption.  Second,  the  representation  made  by  the  bank  was 
not  one  on  which  the  respondent  was  entitled  to  act,  as  it  was 
only  of  the  value  which  the  bank  put  on  the  property.  Third, 
there  was  no  evidence  of  either  error  or  misrepresentation.  The 
amount  due  exceeded  the  amount  stated.  Fourth,  the  Judge  was 
in  error  in  holding  that  the  consideration  for  the  release  of  the 
30th  of  May,  1870,  was  not  proved.  The  bank  was  precluded 
by  the  release  from  proving  in  the  insolvency.  The  release  was 
accepted  in  satisfaction  of  the  original  debt,  and  necessarily  ex- 
tinguished it,  even  as  regards  a  mesne  incumbrancer.  It  imported 
a  covenant  by  the  purchaser  to  indemnify  the  vendor  against  the 
mortgage  debt :  see  Waring  v.  Ward  (1),  Sugden's  Vendors  and 
Purchasers  [11th  ed.]  218,  [14th  ed.]  198,  and  Adams  v.  Angell{2). 

(1)  7  Ves.  332,  336.  (2)  5  Ch,  I).  634. 
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Even  in  the  case  of  foreclosure  in  invitum,  the  debt  is  practi-      j.  c. 
cally  extinguished  so  long  as  the  foreclosure  lasts.    The  mort-  i882 
gagee  may  sue  for  the  mortgage  debt,  but  if  he  does  he  thereby  Melbourne 
opens  the  foreclosure  and  revives  the  equity  of  redemption  which  Q^p^^^^^^- 
had  been  foreclosed.    A  foreclosure  by  contract  is  still  stronger, 
and  a  mortgagee  who  cannot  reopen  it  cannot  sue  for  the  mort- 
gage debit.    [The  Lord  Chancellor: — Besides, , the  deed  ex- 
presses the  release  to  be  for  £18,900  due  and  owing.    How  can  a 
man  sue  to  recover  back  part  of  the  consideration  money  which 
he  has  paid  ?]    Even  if  the  deed  were  a  voidable  one,  see  Stumjp 
v.  Gaby  (1)  as  to  the  right  to  set  it  aside. 

Further,  the  conveyance  by  Goodman's  successor  to  the  respon- 
dent did  not  pass  such  an  interest  in  the  estate  in  suit  as  to 
entitle  the  respondent  to  bring  this  suit.  The  right  to  set  aside 
an  executed  contract  cannot  be  deemed  to  have  passed  by  a 
general  assignment. 

Benjamin,  Q.C.,  and  Everitt,  Q.C.,  for  the  respondent,  contended 
that  the  release  was  voidable  on  the  ground  of  misrepresentation 
by  the  bank,  or  mutual  mistake  of  the  bank  and  Goodman,  and 
ought  to  be  set  aside,  together  with  the  sale  made  subsequently 
to  it.  The  evidence  shewed  misrepresentations  as  to  the  amount 
due,  and  the  value  of  the  mortgaged  premises.  [Sir  Arthur 
HoBHOUSE : — As  to  this  latter  point,  ought  not  the  subject  of 
imputed  misrepresentation  to  be  a  matter  of  fact  peculiarly 
within  the  knowledge  of  the  party  making  it,  and  not  a  mere 
matter  of  opinion  ?]  See  Redgrave  v.  Kurd  (2).  If  the  substance 
of  the  letters  of  the  bank's  solicitor  was  a  representation  to  induce 
Goodman  to  act,  it  is  immaterial  that  it  was  not  fraudulent. 
Further,  Goodman  was  a  trustee  for  the  insolvent  and  his  credi- 
tors; and  if  a  trustee  sells  under  circumstances  which  do  not 
secure  the  best  price  the  Court  has  interfered,  assuming  that  the 
facts  which  constitute  the  default  of  the  trustee  are  known  to  the 
purchaser.  [The  Lord  Chancellor: — Your  bill  is  framed  on 
misrepresentation  by  the  appellants.  Can  you  now  set  up  the 
case  of  their  being  privy  to  a  breach  of  trust,  and  is  the  bank 
taking  a  release  from  Goodman  in  a  different  position  from  the 

(I)  2  I)e  G.  M.  k  G.  023.  (2)  20  Ch.  D.  1 ;  45  L.  T.  (X.S.)  485. 
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J.  (J.  •     bank  taking  a  release  from  the  mortgagor  ?]    Wehb  v.  BorJce  (1) ; 
1882      Ford  V.  Olden  (2).    [The  Lord  Chancellok  referred  to  Knight 
Mei^rke  v.  MarJoribanJcs  (3).]    Dance  v.  Goldingham  (4).    [The  Lord 
Corporation  Chancelloe  :~-That  was  a  suit  to  restrain  completion  of  a  pur- 
chase,  and  there  was  a  breach  of  trust.]    The  representations 
  *  here  were  accepted  improvidently.    If  either  of  them .  was  in- 
correct the  transaction  cannot  stand.    As  to  the  respondent's  title 
to  sue,  see  Trou]p  v.  Bicardo  (5). 

The  counsel  for  the  appellant  were  not  called  on  for  reply. 

The  judgment  of  their  Lordsliips  was  delivered  by 
The  Lord  Chancellor  (Lord  Selhorne) : — 

This  is  an  appeal  from  a  decree  of  the  Supreme  Court  of  Vic- 
toria, setting  aside  a  deed  of  release  of  the  equity  of  redemption 
of  a  sheep  station  called  "  Alma  "  in  that  colony,  which  was  mort- 
gaged by  the  respondent,  John  Brougham,  to  the  appellants  on 
the  18th  of  May,  1867,  to  secure  a  loan  of  £8349.  15s.  then  made 
to  him,  with  interest  and  future  advances.  The  appellants  were 
in  possession  from  April,  1868,  and  executed  fencing  works  and 
other  improvements  on  the  station.  Brougham  became  bankrupt 
on  the  26th  of  January,  1870;  and  one  John  Goodman  was 
appointed  official  assignee  of  his  estate  under  the  insolvent  law  of 
the  colony.  The  release  of  the  equity  of  redemption,  set  aside  by 
the  Court  below,  was  executed  by  Goodman  to  the  Appellants  on 
the  30th  of  May,  1870,  in  consideration  of  the  full  amount  of  the 
debt  then  claimed  by  the  appellants  as  due  on  their  security,  which 
is  stated  in  the  deed  at  £18,900  or  thereabouts. 

The  respondent  obtained  his  certificate  three  days  after  the 
date  of  this  deed.  On  the  28th  of  May,  1871,  the  appellants  sold 
the  station  to  one  Thomas  James  for  £21,000,  payable  by  instal- 
ments extending  over  three  years.  On  the  13th  of  December, 
1873,  the  respondent,  according  to  his  own  statement,  became 
aware  of  the  release  of  the  equity  of  redemption  executed  by 
Goodman  to  the  appellants :  and  he  then  contracted  with  Good- 

(1)  2  Scb.  &  Lef.  673.  (3)  2  Mac.  &  G.  10. 

(2)  Law  Kep.  3  Eq.  461.  (4)  Law  Eep.  8  Ch.  Ap.  902. 

(5)  4  De  G.  J.  &  S.  489, 
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man  to  purchase  all  the  interest  in  his  own  estate,  then  remaining      J.  0. 
vested  in  Goodman,  for  £20.     Nothing  was  done  on  the  footing  188-i 
of  this  contract  till  March,  1877.    In  the  meantime  (on  the  16th  Melbourne 
of  April,  1874)  Goodman  died ;  and  it  is  stated  in  the  judgment  cokforSk)x 
appealed  from  that  in  May,  1876,  the  station  was  re-sold  by  James  -^^^^^^^^^ 

and  one  Johnson  (whom  he  had  associated  with  himself  as  a   

partner)  for  £80,000.  On  the  28th  of  February,  1877,  a  person 
named  Jacomb  was  appointed  official  assignee  in  place  of  Good- 
man ;  and  he,  two  days  afterwards,  in  fulfilment  of  Goodman's 
contract  with  the  respondent,  conveyed  to  the  respondent  all  the 
estate  then  vested  in  him  under  the  insolvency. 

It  was  contended  at  the  bar  that  this  conveyance  was  not 
sufficient  to  enable  the  respondent  to  institute  a  suit  to  set  aside 
the  release  of  May,  1870,  from  Goodman  to  the  appellants ;  but 
if  that  release  was  voidable  in  equity,  it  is  clear,  both  on  principle 
and  on  authority,  that  there  was  an  equitable  interest  in  the 
Alma  station,  which,  in  1877,  continued  to  be  part  of  the  estate 
vested  in  the  official  assignee,  and  that  the  deed  executed  by 
Jacomb  was  sufficient  to  pass  that  interest.  Their  Lordships, 
therefore,  do  not  doubt  that  the  respondent,  when  he  instituted 
this  suit,  had  the  same  locus  standi  in  curia  which  Jacomb  would 
have  had  if  the  deed  of  the  2nd  of  March,  1877,  had  not  been 
executed  ;  and  they  regard  the  time  at  which,  and  the  circum- 
stances under  which,  the  respondent  took  his  conveyance  from 
Jacomb  as  material  only  to  the  burden  of  proof,  properly  incum- 
bent upon  the  respondent,  as  plaintiff  in  a  suit  by  which  a  deed, 
duly  executed  for  valuable  consideration,  is  sought  to  be  impeached 
on  equitable  grounds.  At  the  best,  the  respondent  can  only 
stand  in  the  shoes  of  Goodman,  aiid  he  must  have  knowledge  of 
the  release  which  he  seeks  to  set  aside  imputed  to  him,  at  least 
from  the  time  when  he  admits  that  he  acquired  it. 

This  suit  was  instituted  on  the  22nd  of  June,  1877,  by  a  bill 
which  prayed  for  accounts  against  the  appellants  as  mortgagees  in 
possession ;  objecting  to  the  sale  to  James  and  seeking  (in  effect) 
to  have  the  benefit  of  the  subsequent  re-sale.  The  release  of 
May,  1870,  was  not  mentioned  in  the  bill,  as  originally  framed, 
except  as  a  defence  expected  to  be  set  up  by  the  appellants ;  and 
nothing  was  then  alleged  to  impeach  it,  beyond  a  suggestion  that 
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J.  0.       Groodman,  as  official  assignee,  had  no  power  or  authority  to  execute 
1882       such  a  release,  and  that  it  was  void  and  of  no  effect  as  against  the 
Me^ene  plaintiff. 

Banking       Xo  this  bill  the  defendants  pleaded  the  release  of  the  30th  of 

Corporation 

May,  1870 ;  but  that  plea  was  overruled  by  the  colonial  Courts  on 
the  ground  that  it  was  ultra  vires  of  the  official  assignee  to 
execute  any  such  release.  The  orders  overruling  the  plea  were 
reversed  on  appeal  by  Her  Majesty  in  Council,  their  Lordships 
giving  the  parties  liberty  to  make  such  additions  to  and  amend- 
ments of  their  pleadings  as  they  might  be  advised ;  and  intimating 
that  if  the  agreement  and  release  stated  in  the  plea  were  not  the 
result  of  a  fair  and  honest  accounting  and  bargain,  or  were 
impeachable  on  the  grounds  of  mistake  or  flagrant  error,  or  of 
fraud  upon  the  official  assignee,  or  collusion  between  him  and  the 
bank  to  cheat  the  creditors,  they  might  be  questioned  by  proceed- 
ings proper  for  that  purpose  (1). 

The  respondent  thereupon  amended  his  bill,  charging  that  the 
debt  due  by  the  plaintiff  to  the  defendants  on  the  30th  of  May, 
1870,  did  not  amount  to  the  sum  of  £18,900  or  thereabouts,  but 
to  a  much  smaller  sum,  and  that  the  value  of  the  station  property 
at  that  time  was  at  least  £25,000  or  thereabouts,  and  that  the 
deed  of  the  30th  of  May,  1870,  was  not  the  result  of,  or  made  and 
executed  in  pursuance  of,  any  fair  and  honest  accounting  or 
bargaining  between  the  appellants  and  Goodman,  but  that,  on  the 
contrary,  Goodman  was  induced  to  make  and  execute  that  deed 
by  the  misrepresentations  of  the  appellants  and  the  other  defendant 
Johnson  (their  manager),  as  to  the  amount  of  the  debt  then 
alleged  to  be  due  and  owing  by  the  plaintiff  to  the  appellants, 
and  as  to  the  value  of  the  station  property;  and  that  Goodman 
made  and  executed  the  deed  relying  on  those  misrepresentations, 
and  not  otherwise,  and  under  mistake,  believing  the  false 
representations  so  alleged  to  be  made  to  be  true;  and  that,  if  the 
appellants  believed  their  own  representations  to  be  true,  tlie  deed 
was  executed  under  a  mutual  mistake,  and,  if  they  did  not,  was 
obtained  by  fraud  and  misrepresentation  on  the  part  of  the 
appellants.  These  were  the  grounds  suggested  in  the  amended 
bill  for  setting  aside  that  deed.  An  answer  to  the  bill,  as  so 
(1)  4  App.  Cas.  164. 
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amended,  was  put  in  by  the  appellants  on  the  25th  of  April,  1880,  j.c. 
in  which  all  these  allegations  were  denied,  and  which  concluded  i882 
by  submitting  to  the  Court  that  the  plaintiff  was  not  entitled  to  Melbourne 
have  any  account  taken  of  the  mortgage  debt  due  to  the  appellants 
on  the  30th  of  May,  1870,  as  all  accounts  of  the  appellants  in 
relation  thereto  had  on  that  date  been  stated  and  settled  between 
the  appellants  and  Goodman  ;  and  the  appellants  thereby  claimed 
the  benefit  of  the  deed  of  the  30th  of  May,  1870,  as  a  settled 
account,  as  if  it  had  been  pleaded  as  such  to  the  relief  sought  by 
the  amended  bill. 

Evidence  was  taken  on  both  sides ;  and  on  the  25th  of  Feb- 
ruary, 1881,  Mr.  Justice  Molesworth  made  a  decree  in  the  respon- 
dent's favour ;  declaring  that  the  equity  of  redemption  of  the 
mortgage  of  the  18th  of  May,  1867,  was  not  barred  by  the  release 
of  the  30th  of  May,  1870 ;  and  directing  against  the  appellants, 
as  mortgagees  in  possession,  the  accounts  which  that  learned 
Judge  thought  properly  consequential,  under  the  circumstances, 
on  that  declaration.  The  present  appeal  is  from  that  decree. 
The  learned  judge,  in  the  reasons  given  by  him  for  this  decree, 
stated  his  opinion  to  be,  that  Goodman  acted  upon  misrepresenta- 
tions of  the  debt,  and  of  the  value  of  the  property,  made  to  him 
on  behalf  of  the  appellants,  and  that  the  release  ought  to  be 
treated  as  without  consideration,  and  made  in  mistake.  It  is, 
therefore,  necessary  first  to  consider  what  the  alleged  represen- 
tations were,  and  what  evidence  there  is  that  they  were  not  true 
in  fact. 

It  was  not,  and  it  is  not,  alleged,  that  any  other  representations 
were  made  than  those  which  are  contained  in  a  letter  from  Messrs. 
Nutt  and  Murphy  (the  appellants'  solicitors)  to  Goodman,  dated 
the  26th  of  May,  1870,  in  the  following  words:— 

"  The  Melbourne  Banking  Corporation,  Limited,  are  mort- 
gagees from  John  Brougham  of  his  Alma  and  Hartwood  stations, 
and  sheep  thereon,  now  numbering  about  £20,000. 

The  debt  now  due  to  the  bank  under  the  mortgage  is  about 
£18,900,  and  the  bank  values  its  security  at  £15,000. 

We  are  instructed  to  ask  you,  as  assignee  of  the  estate,  if  you 
are  prepared  to  take  over  the  security  at  that  value ;  or  whether 
you  will  release  the  equity  of  redemption  in  the  property  mort- 
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J.  C.  gaged  to  the  bank  ;  and  what  evidence  you  would  require  of  the 
1882       amount  of  debt  and  value  of  the  security. 


To  this  letter  Groodman  replied  on  the  same  day  in  the  follow- 
ing words : — 

.  "I  will  convey  the  equity  of  redemption  of  this  insolvents 
estate  to  the  bank  at  a  valuation  of  £15,000.  If  the  bank  requires 
to  prove  for  the  deficiency,  this  proceeding  will  have  to  be  done 
at  a  meeting." 

The  appellants  did  not  require  to  prove  for  the  deficiency;  and 
the  deed  itself,  which  bears  date  four  days  afterwards  (the  30th 
of  May,  1870),  is  sufficient  prima  facie  evidence  that  they  agreed, 
as  is  stated  in  their  pleading,  and  also  by  their  chairman,  Sir 
Charles  MacMahon,  in  his  evidence,  to  waive  all  right  of  proof  in 
consideration  of  the  release  of  the  equity  of  redemption.  It  pro- 
ceeds upon  the  following  recitals  : — 

"  And  whereas  there  is  now  due  and  owing  to  the  said  corpora- 
tion the  sum  of  £18,900  or  thereabouts,  on  the  security  of  the 
within-written  indenture ;  and  whereas  the  whole  of  the  sheep 
runs  or  stations  chattels  and  premises  which  are  comprised  and 
described  in  or  are  now  subject  to  the  within-written  indenture 
are  valued  by  the  said  corporation  at  the  sum  of  £15,000  or 
thereabout ;  and  whereas  the  said  John  Goodman,  being  satisfied 
that  the  aforesaid  sum  of  £18,900  or  thereabout,  is  so  due  and 
owing  to  the  said  corporation  as  aforesaid,  and  that  the  present 
value  of  the  property  described  and  comprised  in  or  now  subject 
to  the  within-written  indenture  does  not  exceed  the  said  sum  of 
£15,000,  has  elected  and  agreed  to  execute  the  assignment  to  the 
said  corporation  which  is  hereinafter  contained  ; " 

and  it  purports  to  be  executed  in  pursuance  of  that  agreement, 
and  in  consideration  of  the  sum  of  £18,900  or  thereabouts,  so  due 
and  owing  to  the  appellants. 

Their  Lordships  are  of  opinion  that  if  the  recitals  in  this  deed 
were  not  true  it  was  for  the  respondent,  who  is  prinaa  facie  bound 
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by  the  admissions  under  seal  of  Goodman,  from  whom  his  title  is      J.  C. 

derived,  to  prove  their  falsehood,  and  not  for  the  appellants  to  1882 

establish  their  truth  by  affirmative  evidence.    The  learned  J udge  Melbourne 

in  the  Court  below  seems  to  have  taken  a  different  view,  and  to  c^.porItion 

have  held  that  it  was  the  duty  of  the  appellants  to  prove  in  detail  _  v. 

^  Brougham. 
by  proper  vouchers  the  correctness  of  the  account,  making  out   

the  debt  of  £18,900  or  thereabouts  mentioned  in  the  deed ;  and  it 
appears  to  their  Lordships  that,  so  far  at  all  events  as  the  ques- 
tion of  debt  is  concerned,  this  inversion  of  the  onus  probandi  was 
the  foundation  of  the  decree.  It  does  not  clearly  appear  whether 
this  opinion  of  the  learned  Judge  was  based  upon  any  general 
assumption  as  to  the  burden  of  proof  in  all  cases  of  this  kind,  or 
upon  the  special  circumstances  of  this  particular  case.  If  he 
intended  to  affirm  the  general  proposition  that  whenever  a 
release  by  a  mortgagor  to  a  mortgagee  of  an  equity  of  redemption 
in  consideration  merely  of  the  amount  of  the  debt  is  impeached, 
the  burden  of  justifying  it  rests  upon  the  mortgagee,  that  doctrine 
would  be  opposed  to  the  judgment  of  Lord  Cottenham  in  Knight 
V.  Marjoribanks  (1).  That  was  a  case  of  a  release,  for  no  other 
consideration  than  the  amount  of  the  mortgage  debt,  of  the 
equity  of  redemption  of  stations  and  stock  in  Van  Dieman's 
Land,  by  one  partner  to  others ;  and  Lord  Cottenham  held,  in  con- 
formity with  the  opinion  of  Lord  St.  Leonards  in  his  Treatise  on 
Vendors  and  Purchasers,  that  mortgagor  and  mortgagee  were  to^ 
be  regarded,  under  such  circumstances,  until  the  contrary  was. 
shewn  by  the  party  impeaching  the  deed,  as  on  the  ordinary 
footing  of  vendor  and  purchaser.  If,  on  the  other  hand,  the 
learned  Judge  in  the  present  case  considered  that  the  burden  of 
proof  was  changed  by  the  particular  circumstances  appearing  in 
evidence,  their  Lordships  are  unable  to  agree  with  him  in  that 
opinion. 

The  suit  was  instituted  seven  years  after  the  date  of  the  trans- 
action, and  between  four  and  five  years  after  the  time  when, 
according  to  his  own  admission,  it  was  known  to  the  respondent. 
Goodman,  who  knew  all  the  circumstances,  was  dead ;  and 
Johnson,  who  was  then  the  appellants'  manager,  died  while  the 
evidence  was  being  taken.    The  property  which  was  the  subject 

(1)  2  Mac.  &  G.  10. 
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J.  c.       of  the  release  was  of  a  kind  as  to  which  Courts  of  Equity  expect 

1882       reasonable  promptitude  of  action  from  those  who  seek  to  disturb 

Melbouene  legal  titles ;  and  it  had  passed  for  more  than  six  years  out  of  the 

Banking  appellants'  bands.  The  appellants  in  the  first  schedule  to  their 
Corporation  ^  ^ 

V.        answer  (filed  on  the  12th  of  November,  1877),  set  forth  fully  the 

  '  particulars  of  all  costs,  charges,  expenses,  and  payments  which 

they  claimed  a  right  to  charge  (if  the  release  should  be  set 
aside)  under  the  mortgage;  and  their  chairman,  Sir  Charles 
MacMahon,  verified  (as  to  his  belief)  the  correctness  of  that 
account.  No  attempt  was  made  by  the  respondent  in  any  part 
of  the  evidence  to  shew  that  in  the  account  so  stated  there  was 
any  fraud,  overcharge,  or  error ;  and  there  was  only  one  item 
pointed  out  by  the  learned  J udge  in  the  Court  below,  or  by  the 
respondent's  counsel  at  their  Lordships'  Bar,  as  in  appearance 
suspicious :  viz.,  a  sum  of  £5  5s.,  charged  as  paid  to  "Goodman" 
on  the  2Sth  of  May,  1870,  two  days  before  the  deed  of  release. 
It  is  impossible  for  their  Lordships  (even  if  they  ought  to  presume 
this  to  have  been  a  payment  to  the  official  assignee)  to  assume,  in 
the  absence  of  evidence,  that  it  might  not  have  been  satisfactorily 
explained  if  it  had  been  challenged,  which  it  was  not.  Besides 
the  account  thus  set  forth  (as  required  by  the  bill)  by  way  of 
schedule  to  the  answer,  the  books  of  the  appellants  were  produced 
by  their  present  manager,  Mr.  Barlow,  who  was  called  as  a  witness 
by  the  respondent ;  and  all  such  extracts  from  them  as  were  thought 
material  were  put  in  as  part  of  the  respondent's  evidence.  Their 
Lordships  do  not  say  that  these  extracts  ought  on  that  account  to 
be  taken  as  establishing  affirmatively  the  correctness  of  all  entries 
contained  in  them ;  but  no  evidence  whatever  was  offered  to  dis- 
credit them;  and  one  of  them  (the  exhibit  W)  shews  in  what 
manner  the  appellants  arrived  at  the  amount  of  their  claim,  as 
stated  in  the  deed  of  release.  That  exhibit  contains,  not  a  per- 
sonal account  as  between  mortgagor  and  mortgagee,  but  an 
account  between  the  appellants  and  the  station,  headed  "  Alma 
station  (late  Tom's  Lake) ;"  and  it  is  continued  without  break 
down  to  the  time  when  the  appellants  ceased  to  have  any  interest 
in  the  station,  by  the  completion  of  James's  purchase.  Mr. 
Justice  Molesworth  observed  upon  that  fact;  and  it  was  also 
insisted  upon  at  the  Bar,  as  if  some  inference  adverse  to  the  good 
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faith  of  the  transaction  of  May,  1870,  ought  to  be  drawn  from  it.      J.  C. 
But  it  appears  to  their  Lordships  that  in  a  business  like  that  of  1882 
the  appellants  such  an  impersonal  account  would  naturally  and  Melbourne 
properly  be  continued  as  long  as  they  had  the  station  on  their  cSpoeation 

hands,  whether  by  a  redeemable  title  or  by  one  which  was  not  ^  ^• 

Bkoughau. 

redeemable.   

In  that  account  (which  was  made  up  at  varying  rates  of 
interest,  generally  much  lower  than  15  per  cent.,  the  rate  secured 
by  the  mortgage  deed,  and  with  rests)  the  same  items  of  charge 
(apart  from  interest)  appear  as  in  the  first  schedule  to  the  appel- 
lants' answer;  and  the  result  is,  that  on  the  21st  of  April,  1870, 
£18,820  17s.  Gd.  is  there  shewn  as  due  from  the  mortgaged  estate 
to  the  appellants,  and  on  the  30th  of  May,  1870,  £19,294: 14s.  9d, 
The  account  so  made  out  was  more  favourable  to  the  respondent's 
estate  than  if  it  had  been  stated  according  to  the  strict  terms  of 
the  mortgage  deed,  with  15  per  cent,  interest  throughout ;  and  it 
is  evident  to  their  Lordships  that  it  was  from  this  account  that 
the  amount  of  "  £18,900  or  thereabouts,"  stated  in  the  deed  of 
release,  was  derived.  It  seems  not  improbable  that  this  parti- 
cular figure  may  have  been  arrived  at  some  time  before,  and  that 
it  was  not  thought  necessary  to  make  up  the  account  more 
exactly.  If  there  was  any  error,  it  was  (according  to  these 
books)  rather  in  understating  than  in  overstating  the  amount 
actually  due. 

It  appears  by  the  evidence  that  Goodman  was  a  man  very  well 
acquainted  with  business.  He  was  trustee  and  inspector  for  the 
Australian  Trust  and  Agency  Company,  the  business  of  which 
consisted  in  lending  money  on  station  property.  He  was  accus- 
tomed, as  inspector  for  that  company,  to  visit  country  stations, 
and  to  report  what  might  be  prudently  advanced  upon  them  ; 
and  he  discharged  this  duty  to  their  satisfaction  /rom  1863  till 
the  time  of  his  death.  Sir  Charles  MacMahon  met  him  shortly 
before  the  date  of  the  deed  of  release  (whether  before  or  after 
the  26th  of  May,  1870,  is  not  clear)  outside  the  appellants'  bank, 
and  was  then  told  by  him  that  he  had  been  "  lookinfr  throuo-h 
Brougham's  accounts,  and  that  the  bank  stood  likely  to  make 
a  loss " — a  statement  quite  in  accordance  with  the  recitals  of 
the  deed. 

3        Z  2  * 
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J.  C.         It  was  stroDgly  urged  by  the  respondent's  counsel  at  the  Bar 
1882      that  Goodman,  as  a  trustee  for  Brougham  and  his  creditors,  did 
Melbotjene  not  properly  discharge  his  duty;  that  he  ought  to  have  done 
C<Spoeation  something  more  than  look  through  the  accounts  in  the  bank 
Broiigham  hsLYe  taken  some  steps  (which  so  far  as  appears)  he 

  did  not  take,  to  ascertain,  by  a  personal  inspection  of  the  station 

or  otherwise,  the  value  of  the  mortgaged  property ;  and  that, 
from  the  fact  that  the  release  was  executed  only  four  days  after 
Messrs.  Nutt  &  Murphy's  letter  of  the  26th  of  May,  and  that  in 
his  own  reply  to  that  letter  (on  the  very  day  when  he  received  it) 
he  expressed  his  readiness  "  to  convey  the  equity  of  redemption 
at  a  valuation  of  £15,000,"  the  appellants  must  be  deemed  to 
have  had  notice  that  he,  being  a  trustee,  neglected  his  duty. 
Their  Lordships  think  that  if  the  respondent  had  intended  to  rely 
upon  a  breach  of  trust  by  Goodman,  with  notice  of  it  to  the  appel- 
lants, that  case  ought  to  have  been  made  by  his  bill ;  which  it  is 
not.  But,  even  if  such  a  case  were  open  upon  the  respondent's 
pleading,  their  Lordships  find  no  evidence,  either  of  any  breach  of 
trust  in  fact,  or  of  any  notice  of  it  to  the  appellants.  It  was 
certainly  not  for  the  appellants  to  presume  that  Goodman  did  or 
would  neglect  his  duty.  What  steps  he  may  actually  have  taken 
to  satisfy  himself  on  the  points  mentioned  in  the  recitals  of  the 
deed,  or  when  exactly  he  took  them,  it  was  impossible,  when  he 
was  no  longer  living,  to  ascertain.  It  by  no  means  follows,  be- 
cause the  letter  of  Messrs.  Nutt  &  Murphy  and  his  reply  were 
written  on  the  26th  of  May,  1870,  that  he  had  previously  no 
information  on  the  subject.  The  contrary  is  probable,  this  station 
being  the  only  large  asset  mentioned  in  the  respondent's  schedule, 
filed  four  months  before.  Goodman  had  been  with  the  respon- 
dent's witness,  Patrick  William  Brougham,  at  Tom's  Lake,  adjoin- 
ing  the  Alma  station,  in  February,  1869,  and  he  had  then 
"  crossed  about  four  miles  of  Alma  station."  Mr.  Justice  Molesworth 
himself  thought  that  "  he  might  have  obtained  sufiScient  informa- 
tion without  leaving  Melbourne."  There  is,  therefore,  in  their 
Lordships'  opinion,  no  reason  for  drawing  any  inference  unfavour- 
able to  Goodman's  conduct,  either  from  the  terms  of  the  letters, 
or  from  the  date  of  the  deed ;  and  the  result  is,  that  there  is,  in  ' 
their  judgment,  no  ground  for  relieving  the  respondent  from  the 
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burden  of  proving  the  misrepresentations  alleged  in  his  amended  j.  0. 
bill,  which,  so  far  as  relates  to  the  amount  of  the  mortgage  debt,  1882 
he  has  not  even  attempted  to  do.  Melbourni 

There  remains  only  the  other  alleged  misrepresentation  as  to 
value ;  and  this  might  be  very  shortly  disposed  of  by  the  mere 
tact  that  no  representation  on  this  subject  was  ever  made  by  the 
appellants,  except  that  they  themselves  valued  their  security  at 
£15,000."  This  is  not  a  representation  by  which  anybody  could 
possibly  be  misled  or  deceived ;  and  even  if  evidence  were  given 
tending  to  shew  that  £15,000  was  less  than  the  true  value  of  the 
property,  mere  undervalue  would  not  alone  be  a  sufficient  ground 
(as  Lord  Cottenham  said  in  Knight  v.  Marjoribanhs  (1)  )  for  im- 
peaching the  transaction.  Their  Lordships,  however,  are  of 
opinion,  not  only  that  the  respondent's  evidence  fails  to  throw 
any  real  doubt  upon  the  good  faith  of  the  estimate  of  value  stated 
in  Messrs.  ISTutt  and  Murphy's  letter,  but  that,  if  on  that  point  the 
burden  of  proof  had  rested  upon  the  appellants,  they  would  have 
satisfied  it.  Sir  Charles  MacMahon  (whom  Mr.  Justice  Molesworth 
exonerates  from  all  intentional  deceit)  swore  that  he  thought 
£15,000  was  a  fair  value  for  the  station  at  the  time  of  the  dealing 
with  Goodman,  and  that  the  appellants  would  have  sold  it  for  that 
price.  The  consideration  for  the  release  was  not  £18,000,  the 
amount  of  that  estimate,  but  was  the  whole  amount  of  the  mort- 
gage debt,  then  stated  at  £18,900,  and  really  standing  in  the 
books  of  the  bank  at  more  than  £19,000.  The  appellants  had 
offered  to  sell  the  property  to  Goodman  for  the  amount  they  put 
upon  it,  £15,000,  which  offer  he  declined ;  and  their  Lordships 
cannot  admit  the  force  of  the  argument  that  he  could  not  have 
found  the  means  of  paying  such  a  sum,  whatever  might  be  the 
true  value  of  the  property.  He  was  a  man  of  business ;  and  if 
the  value  to  sell  had  been  anything  like  the  amount  alleged  by 
the  respondent  and  some  of  his  witnesses,  their  Lordships  see  no 
reason  to  doubt  that  an  advance  of  the  necessary  funds  might 
have  been  obtained,  especially  as  it  is  not  shewn  that  the  appel- 
lants would  have  refused  to  allow  reasonable  time  for  that  purpose. 
The  witness  Kichardson  proves  that  Johnson,  the  appellants' 
manager  (at  a  time  not  accurately  fixed),  mentioned  the  pro- 
,  (1)  2  Mac.  &  a.  10. 
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J.  0.      perty  to  him  as  for  sale  at  £15,000,  but  Kichardson  was  not 

1882      then  disposed  to  buy.     In  March,  1871,  when  the  account 

Melboukne  against  the  station  still  stood  in  the  bank  books  at  more  than 

(^uTolTio^  £18,000,  the  appellants  offered  it  to  one  Chirnside  for  that 

V-        sum :  that  offer  remained  for  some  time  open,  but  it  was  even- 
Brotjgham. 

  tually  declined.    The  sale  eventually  made  to  James,  on  the 

28th  of  May,  1 871,  was  on  terms  not  much  (if  at  all)  more 
favourable,  considering  the  length  of  credit  allowed ;  and  the 
debt  then  stood  in  the  bank  books  at  £21,050  18s.  Qd.    In  the 
value  of  a  speculative  property  of  this  kind,  every  year  may 
make  a  very  material  difference.    Against  these  facts  the  respon- 
dent has  offered  no  evidence  except  the  opinions  of  certain  stock 
and  station  managers  opposed  to  other  opinions  as  to  value 
adduced  on  the  appellants'  part ;  all  which  their  Lordships  think 
it  their  duty  to  disregard  as  immaterial  to  the  true  issue  in  the 
case,  which  is  one  of  misrepresentation,  mistake,  or  fraud.  Great 
stress  was  laid  in  the  judgment  below,  and  in  the  argument  for 
the  respondent,  upon  the  evidence  of  one  particular  witness,  named 
Atkins,  who  took  delivery  of  the  station  for  the  appellants  in 
April,  1868,  and  who  said  that  he  valued  for  the  bank  when  he 
took  delivery  at  £1  per  head  (which  was  equal  to  £20,000),  and  so 
informed  the  manager;  and  it  was  urged  that  the  value  must 
have  increased,  partly  by  reason  of  the  appellants'  improvements, 
and  partly  because  this  station  did  not  suffer,  like  others  near  it, 
from  drought  between  April,  1868,  and  the  30th  of  May,  1870. 
Atkins,  however,  remained  in  the  appellants'  service  for  little 
more  than  one  month ;  and  there  is  no  proof,  either  that  his  esti- 
mate in  April,  1868,  was  really  trustworthy  and  correct,  or  that 
the  appellants  so  regarded  it.    On  the  contrary,  there  is  the 
evidence  of  Mr.  Peck,  a  stock  and  station  agent,  who  in  1869 
offered  the  Alma  station  for  sale,  advertising  it  on  the  27th  of 
August,  1869.    It  was  put  up  in  the  usual  way,  but  was  not  sold, 
no  offer  being  made  for  it ;  and  he  says  that  before  1870  station 
property  in  the  Alma  district  "  was  almost  unsaleable."    A  bank 
like  the  appellants*  not  only  may,  but  in  the  proper  course  of 
their  business  must  endeavour  to  realise  property  on  which  they 
have  advanced  money,  without  any  burdensome  delay  ;  and  their 
Lordships  see  no  sufficient  ground  for  believing  that  the  appel- 
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lants  could  have  practically  realised  in  May,  1870,  more  than  the      J.  0. 
amount  at  which  they  then  estimated  the  Altna  station  ;  still  less  1882 
more  than  the  true  amount  of  their  debt  then  due  upon  it,  which  Melbourne 
was  the  actual  consideration  for  the  release.  Corpoeatk)n 

There  Lordships  will  therefore  humbly  advise  her  Majesty  that 
the  decree  of  Mr.  Justice  Molesworth  ought  to  be  reversed,  and 
the  respondent's  bill  dismissed  with  costs ;  and  the  respondent 
must  pay  the  costs  of  the  appeal. 

Solicitors  for  appellants :  Murray ^  HutchinSj  &  Stirling, 
Solicitors  for  respondent :  Keen  &  Bogers, 


V. 

Brougham. 


[PRIVY  COUNCIL.] 

THE  MUSSOORIE  BANK,  LIMITED.    .    .  Defendant;  j.o. 

AND 

ALBERT  CHARLES  RAYNOR     ....  Plaintiff 


1882 
March  17,  21 


ON  APPEAL  FROM  THE  HIGH  COURT  AT  ALLAHABAD.  I 

Will — Construction — Precatory  Trusts — Practice — Petition  'for  Special  Leave 
— Misstatement — Costs. 

A  testator  gave  to  his  widow  the  whole  of  his  real  and  personal  property 
"  feeling  confident  that  she  will  act  justly  to  our  children  in  dividing  the 
same  when  no  longer  required  by  her :" — 

Held,  that  the  widow  took  an  absolute  interest,  and  that  the  doctrine  of 
precatory  trusts  did  not  apply. 

The  petition  of  special  leave  to  appeal  in  this  case  stated  correctly  two 
valid  grounds  for  granting  the  same  ;  but  contained  misstatements  of  fact 
which  affected  the  third  ground  relied  upon  by  the  petitioner : — 

Held,  that  any  such  petition  is  liable  at  any  time  to  be  rescinded  with 
costs  if  it  contains  any  misstatement  or  any  concealment  of  facts  which 
ought  to  be  disclosed.  It  appearing  however  that  there  was  in  this  case  no 
intention  to  mislead,  the  appeal  was  heard  and  allowed,  but  without  costs. 

Bam  SahuJc  Bose  v.  Monomohini  Dossce  (1)  approved. 

Appeal  from  a  decree  of  the  High  Court  (Aug.  22,  1878) 
reversing  with  costs  a  decree  of  the  Subordinate  Judge  of  Dehra 
Doon  (May  10,  1878). 

*  Preserit  :—Sm  Barnes  Peacock,  Sir  Richard  Couch,  and  Sir  Arthur 

HOBHOUSE. 


(1)  Law  Rep.  2  Ind.  Ap.  81. 
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J.  C. .        Special  leave  to  appeal  had  been  granted  to  the  appellants  by 
]882       order  of  Her  Majesty  in  Council  dated  the  14th  of  August,  1879. 
MussooEiE      Besides  a  question  as  to  the  effect  of  particular  words  in  a  will, 
whether  or  not  they  amounted  to  the  creation  of  a  trust,  there 
Baynor.    -vvas  a  further  question  raised  as  to  the  effect  of  certain  misstate- 
ments which  had  been  made  in  the  petition  for  special  leave  to 
appeal. 

Two  suits  had  been  instituted  by  the  appellant  bank  against 
Mrs.  Kaynor*s  executors  prior  to  the  suit  in  which  this  appeal 
arose.  One  was  numbered  41  of  1876,  and  in  it  a  money  decree 
was  obtained  on  the  5th  of  December,  1876,  and  certain  Delhi 
Bank  shares  were  attached.  The  other  was  a  mortgage  suit 
numbered  115  of  1876,  and  in  it  a  money  decree  for  Ks.82,121 
was  obtained  on  the  12th  of  December,  1876,  the  High  Court  in 
appeal,  by  its  decree  dated  the  2nd  of  January,  1878,  holding 
that  the  bank  might  enforce  its  mortgage  on  certain  properties  to 
the  extent  of  Mrs.  Eaynor's  interest  thereon.  The  present  suit, 
numbered  24  of  1877,  was  brought  by  the  respondent  on  the 
16th  of  March,  1877,  to  set  aside  the  attachment  of  the  shares  so 
far  as  it  affected  him.  The  suit  was  valued  at  Ks.6000,  and  was 
dismissed  by  the  Subordinate  Judge  on  the  10th  of  May,  1878,  but 
decreed  in  favour  of  the  respondent  on  the  22nd  of  August, 
1878,  after  the  time  for  appealing  from  the  decree  of  January  2, 
1878,  in  the  mortgage  suit  had  expired. 

The  High  Court  refused  to  admit  an  appeal  from  the  decree  of 
the  22nd  of  August,  1878,  to  Her  Majesty  in  Council  on  the 
ground  that  the  property  at  stake  in  this  suit  was  under  the  appeal- 
able amount. 

The  petition  for  special  leave  to  appeal  contained  the  following 
statements.  After  referring  to  the  institution  of  the  mortgage 
suit  (115  of  1876),  but  without  mentioning  the  date  thereof  or  of 
the  judgment  of  the  High  Court  therein  it  proceeded : — "  The 
High  Court  of  Allahabad,  without  deciding  this  question,  ordered 
that  the  interest  of  Mrs.  Kaynor  in  the  properties  should  be  sold 
in  satisfaction  of  the  claim  of  the  bank  under  the  decree  in  the 
above  suit.  The  bank  attached  the  shares  of  the  Delhi  Bank  held 
by  Mrs.  Eaynor's  executor  and  executrix,  and  the  respondent 
herein  objected  to  such  attachment  on  the  same  ground  as  above 


VOL.  YIL] 


AND  PRIVY  COUNCIL. 


323 


stated,  viz.,  that  Mrs.  Kaynor  possessed  only  a  life  interest  in  the      J.  C. 
said  shares ;  but  his  objection  was  dismissed.    He  thereupon  1882 
brought  the  suit  which  is  the  subject  of  the  present  application.  Mussooiue 
The  suit  was  brought  in  the  Court  of  Small  Causes  at  Dehra,  ^^^^ 
exercising  its  extraordinary  jurisdiction,  against  the  Mussoorie  Kaynor. 
Bank,  Limited,  and  prayed  for  possession  of  twenty-four  shares  of 
the  Delhi  Bank,  attached  under  the  above  docree  in  the  suit 
of  Mussoorie  Bank  v.  Executors  of  Mrs.  Bay  nor,  on  the  ground 
that  under  the  will  of  her  deceased  husband  Mrs.  Raynor  held 
them  only  for  her  own  life,  and  in  trust  after  her  death  for  her 
children.    The  suit  was  valued  at  Rs.6000,  and  was  numbered 
24  of  1877." 

And  further,  the  grounds  suggested  in  the  praying  part  of  the 
petition,  why  special  leave  should  be  granted,  were  the  following : — 

"  Pray  that  Your  Majesty  in  Council  will  grant  them  special 
leave  to  appeal  against  the  same  on  the  ground  that  the  decision, 
though  actually  only  for  a  sum  of  Rs.6000,  virtually  affects  the 
petitioners'  right  to  have  a  mortgage  security  for  the  three 
promissory  notes  aforesaid,  in  respect  of  which  a  decree  for 
Rs.32,121.  2a.  4p.  was  awarded  to  the  petitioners;  also  that  the 
point  of  law  decided  by  the  High  Court  of  Allahabad  in  this  suit 
was  one  of  great  and  general  importance,  and  will  govern  other 
claims  arising  in  reference  to  the  estate  of  Mrs.  Raynor,  and  that 
a  decision  of  Your  Majesty  in  Council  in  this  suit  will  probably 
prevent  any  appeal  against  the  decree  in  the  suit  brought  by  the 
petitioners  as  aforesaid,  or  against  the  proceedings  in  execution 
thereof." 

DoynSy  for  the  respondent,  referred  to  Bam  SabuJc  Bose  v. 
Monomohini  Bossee  (1),  and  contended  that  the  order  granting 
special  leave  to  appeal  should  be  rescinded.  The  suit  under 
appeal  was  brought  to  set  aside  an  order  made  in  the  suit  (41  of 
1876),  and  the  statement  in  the  petition  as  to  the  relation  between 
suit  (115  of  1876)  and  the  decision  therein  and  the  present  suit 
is  therefore  incorrect  and  misleading.  Owing  to  accident  or 
negligence  there  was  a  misrepresentation  of  fact  as  to  such  rela- 
tion, and  a  concealment  of  fact  as  to  the  date  of  the  High  Court's 

(L)  Law  Rep.  2  lud.  App.  81. 
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J.  O,  decree,  and  it  was  contended  that  had  the  true  facts  appeared 
1882      on  the  petition  the  order  for  special  leave  would  not  have  been 

MussooRiE  granted. 
Bank 

Batnor.  Graham,  Q.C.,  for  the  appellant,  contended  that  there  was 
— ~  ample  ground  for  granting  the  order  for  special  leave,  apart  from 
the  misstatements,  which  were  unintentional.  Affidavits  had  been 
filed  to  explain  the  manner  in  which  they  arose.  They  were 
immaterial  in  this  sense,  that  if  the  facts  had  been  accurately 
stated,  it  was  still  on  the  merits  a  case  in  which  leave  would  have 
been  granted.  Reference  was  made  to  Mohun  Lai  SooJcul  v. 
Beebee  Doss  and  Others  (1). 

Boyne  replied. 


Their  Lordships  decided  to  hear  the  appeal. 

Graham,  Q.C.  (Woodroffe  with  him),  for  the  appellant,  con- 
tended that  Mrs.  Raynor  took  an  absolute  interest  under  her 
husband's  will  unaffected  by  any  trust  whatever  in  favour  of 
the  children.  The  Chief  Justice  in  the  Court  below  relied  upon 
CurnicJc  v.  Tucker  (2),  but  that  case  is  distinguishable  from  this, 
and  moreover  in  later  cases  a  stricter  view  is  taken  of  what  are 
called  precatory  trusts :  Parnall  v.  Parnall  (3).  Reference  was 
also  made  to  Lamhe  v.  Eames  (4),  where  the  whole  subject  is 
reviewed  by  Yice-Chancellor  Malins,  and  upheld  in  appeal  (5). 
See  also  Sale  v.  Moore  (6)  ;  Stead  v.  Mellor  (7) ;  In  re  Hutchinson 
and  Tenant  (8). 

Doyne,  for  the  respondent,  submitted  that  at  all  events  the 
later  cases  cited  did  not  get  rid  of  the  doctrine  of  precatory  trusts, 
and  that  the  true  effect  of  the  clause  in  dispute  in  this  case  was 
that  the  testator  gave  his  widow  the  right  of  enjoyment  for  life 
with  a  power  of  appointment  afterwards  to  be  exercised  in  the 
mode  prescribed,  that  is  by  fair  division  amongst  the  children. 

(1)  8  Moore,  Ind.  App.  Ca.  195.  (5)  Law  Kep.  6  Cb.  597. 

(2)  Law  Eep.  17  Eq.  320.  (6)  1  Sim.  534. 

(3)  9  Ch.  D.  96.  (7)  5  Ch.  D.  225. 

(4)  Law  Eep.  10  Eq.  267,  270.  (8)  8  Ch.  D.  540. 
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He  says  all  niy  estate."  [Sir  Barnes  Peacock  She  may  use 
it  as  required,  may  she  not  ?  Sir  Arthur  Hobhouse  : — If  he 
had  given  over  what  was  not  required,  such  gift  would  have  been 
void  for  uncertainty.]  No  doubt  there  must  be  definiteness  in  the 
object  and  subject,  and  clearness  as  to  the  way  in  which  it  is  to 
go.  Here  the  object  is  our  children  " — the  way  in  which  it  is  to 
go  is  by  the  exercise  of  the  wife's  power.  The  subject,  moreover, 
is  clearly  defined  in  the  clause.  In  this  way  In  re  Hutchinson 
and  Tenant  (1)  is  distinguishable.  He  referred  to  Knight  v. 
Knight  (2)  ;  Le  Marchant  v.  Le  Marchant  (3) ;  Lamhe  v.  Eames 
referred  to  in  CurnicJc  v.  Tucker  (4).  There  is  no  ground  for  say- 
ing that  this  latter  case  has  been  overruled. 

The  appellant  was  not  called  on  to  reply. 


J.  C. 

1882 


mussoorie 
Bat^k 

V. 

IUynob. 


The  judgment  of  their  Lordships  was  delivered  by 
Sir  Arthur  Hobhouse  : — 

In  this  case  their  Lordships  have  felt  almost  more  difficulty  in 
deciding  whether  or  not  to  hear  the  appeal  than  they  have  in 
disposing  of  it  when  heard,  and  in  order  to  shew  the  nature  of  that 
difficulty  it  is  necessary  to  state  the  precise  course  which  this 
litigation  has  taken. 

In  the  month  of  December,  1839,  Captain  William  Kaynor 
died,  having  left  a  will  which  he  expressed  in  the  following- 
terms  : — "  I  give  to  my  dearly  beloved  wife,  Mary  Anne  Eaynor, 
the  whole  of  my  property,  both  real  and  personal,  including  my 
Government  promissory  notes,  Delhi  Bank  shares,  my  house  at 
Ferozepore,  No.  50,  together  with  all  my  plate  and  plated  ware, 
and  whatever  money,  furniture,  carriages,  horses,  &c.,  may  be  in 
my  possession  at  the  time  of  my  decease,  together  with  all  moneys 
due  or  which  may  afterwards  become  due,  feeling  confident  that 
she  will  act  justly  to  our  children  in  dividing  the  same  when  no 
longer  required  by  her."  And  he  appointed  his  son  William 
Joseph  Raynor,  and  his  wife  Mary  Anne  Raynor,  to  be  his  execu- 
tors.   Mrs.  Raynor  alone  proved  the  will. 


(1)  8  Ch.  D.  540. 

(2)  3  Beav.  172 : 
(Ch.)  355. 


9  L.  J.  (iN.S.) 


(3)  Law  Rep.  18  Eq.  414. 

(4)  Law  Kcp.  17  Eq.  320. 
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J.  C.  .        Daring  her  lifetime  no  question  arose  as  to  the  true  nature  of 
1882      Captain  Eaynor's  will.    It  appears  that  she  possessed  herself  of 
Mtjssookie  his  property,  and  she  assumed  to  deal  with  it  as  though  it  were 
Bank  ^^j^^    q^^       5^]^  of  September,  1868,  Mrs.  Kaynor  made  her 

Raynor.  will  by  which  she  gave  to  her  son,  Albert  Charles  Kaynor,  who  is 
the  respondent  in  this  appeal,  "  24  of  my  shares  in  the  Delhi  and 
London  Bank,"  and  she  also  gave  him  a  house  and  some  land. 
Other  property,  consisting  mainly  of  houses  and  land  and  of 
Government  rupee  paper,  she  gave  partly  to  her  daughter 
Adelaide  Louisa  Swetenham,  partly  to  her  son  William  Joseph 
Eaynor,  and  partly  to  her  stepdaughter  Elizabeth  Goolding.  To 
the  latter  was  given  the  house  No.  50  at  Ferozepore,  which  the 
testatrix  describes  as  "  my  house  and  estate."  Mrs.  Raynor  died 
some  time  in  1875,  and  her  will  was  proved,  it  does  not  appear  by 
whom. 

In  the  year  1876  the  Mussoorie  Bank,  who  are  the  appellants, 
instituted  two  suits  against  Mrs.  Raynor's  executors  for  the  pur- 
pose of  recovering  the  sum  of  Rs.25,000  advanced  by  the  bank  to 
Mrs.  Raynor  upon  the  security  of  thirty  Delhi  Bank  shares  and 
of  certain  houses.  One  of  these  suits.  No.  41  of  1876,  was  insti- 
tuted in  the  Small  Cause  Court  at  Dehra  Doon,  and  on  the  5th  of 
December,  1876,  the  bank  obtained  a  decree  under  which  the 
thirty  shares  were  attached.  The  other  suit.  No.  115  of  1876, 
instituted  before  the  Subordinate  Judge  of  Dehra  Doon,  was  to 
enforce  the  bank's  mortgage  upon  the  houses.  On  the  12th  of 
December,  1876,  the  bank  obtained  a  money  decree  for  the  sum 
of  Rs.32,12l.  2a.  4^.,  but  the  Subordinate  Judge  refused  to  give 
them  any  specific  relief  on  the  basis  of  the  mortgage.  His  prin- 
cipal reason  appears  to  have  been  that  the  nature  and  extent  of 
Mrs.  Raynor's  interest  in  the  mortgaged  properties  was  uncertain. 

Against  this  decision  the  bank  appealed  to  the  High  Court, 
who  gave  judgment  on  the  2nd  of  January,  1878.  They  held 
that  Mrs.  Raynor  certainly  had  some  interest  in  the  properties 
she  mortgaged  to  the  bank  ;  that  she  might  have  had  an  absolute 
interest  in  them,  especially  as  she  had  acquired  them  after  Cap- 
tain Raynor's  death ;  and  that  the  bank  was  entitled  to  enforce  its 
security  against  whatever  interests  might  ultimately  prove  to  be 
hers.    They  varied  the  decree  accordingly.    As  regards  the  in- 
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terest  which  Mrs.  Kaynor  had  in  the  properties  the  High  Court      j.  o. 
pronounced  no  opinion,  holding,  quite  rightly  as  their  Lordships  i8S2 
think,  that  the  question  did  not  arise  in  a  suit  in  which  Captain  mussooeie 
Ray  nor 's  estate  was  properly  represented.  ^^^^ 

Raynoe. 

While  the  appeal  in  the  mortgage  suit  was  pending,  Albert 
Eaynor  brought  the  present  suit  for  the  purpose  of  setting  aside 
the  order  of  the  5th  of  December,  1876,  so  far  as  regards  the 
twenty-four  bank  shares  bequeathed  to  him  by  his  mother,  and 
of  obtaining  possession  of  those  shares.  The  identity  of  the  shares 
with  the  shares  bequeathed  by  Captain  Raynor  may  be  assumed 
for  the  present  purpose;  and  the  case  made  by  the  respondent 
is  that  Mrs.  Kaynor  took  only  a  life-interest  in  her  husband's 
property.  On  the  1 0th  of  May,  1878,  the  Subordinate  Judge 
dismissed  the  suit,  holding  that  Mrs.  Raynor  took  an  absolute 
interest  under  her  husband's  will.  Albert  Raynor  appealed,  and 
on  the  22nd  of  August,  1878,  the  High  Court  gave  him  a  decree 
on  the  ground  that  Mrs.  Raynor  held  her  husband's  estate,  not 
absolutely  in  her  own  right,  but  as  trustee  for  their  children,  with 
a  power  of  appointment  among  them. 

The  bank  then  applied  to  the  High  Court  for  leave  to  appeal 
against  this  decree.  On  the  13th  of  January,  1879,  the  High 
Court  refused  leave  on  the  ground  that  the  property  at  stake  in 
this  suit  was  valued  at  no  more  than  Rs.6000,  and  that  the 
question  of  law  was  so  clear  that  an  appeal  could  only  result  in 
the  affirmance  of  the  judgment. 

The  bank  then  presented  a  petition  to  Her  Majesty  in  Council 
for  leave  to  appeal,  on  which  leave  was  granted  by  an  Order  in 
Council  dated  the  14th  of  August,  1879.  And  it  is  the  frame  of 
that  petition  that  gives  rise  to  the  preliminary  question  now 
raised.  Waiving  all  questions  as  to  the  honesty  of  the  petitioners, 
the  respondent's  counsel  insists  that  in  fact  their  petition  is  so 
framed  as  to  mislead  this  Board,  and  to  bring  it  to  a  favourable 
decision  on  false  grounds. 

The  petition  states  the  petitioners'  mortgage  suit,  number  115 
of  1870,  and  it  states  the  effect  of  the  decree  of  the  High  Court 
therein ;  but  it  does  not  give  the  date  of  that  decree.  Then  it 
goes  on  to  state  that  under  that  decree  the  b.mk  shares  were 
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J.  C.  .     attached ;  that  Albert  Eaynor  objected ;  that  his  objection  was 
1882       overruled ;  and  that  thereupon  he  brought  the  present  suit.  The 
MussooRiE   proceedings  in  the  present  suit  are  correctly  stated  ;  but  it  is  not 
Bank     ^^^^  ^j^^^  ^^le  bank  shares  were  attached  under  the  decree  in  the 
Kaynob.    mortgage  suit,  or  that  Albert  Eaynor's  objection  and  suit  directly 
struck  at  any  portion  of  the  decree  in  the  mortgage  suit.  The 
shares  were  attached  in  the  suit  relating  to  them  alone,  which 
was  valued  at  Es.6000  only ;  whereas  the  mortgage  suit  was  of 
greater  value. 

The  first  question  is,  whether  the  preliminary  objection  is  taken 
too  late.  The  order  was  made  more  than  two  years  ago,  and  the 
respondents  were  fully  aware  of  it;  yet  no  objection  was  made 
until  all  the  costs  of  the  appeal  had  been  incurred.  As  a  general 
rule,  the  proper  course,  in  a  case  like  the  present,  is  for  the 
respondent  to  move  as  early  as  possible  to  rescind  the  Order  in 
Council ;  and  their  Lordships  think  it  right  to  call  attention  to 
the  opinion  expressed  in  the  second  volume  of  the  Law  Eeports, 
Indian  Appeals,  p.  82.  It  is  there  said,  "In  their  Lordships' 
opinion  an  objection  of  this  kind  ought  to  be  taken  by  the 
respondents  as  early  as  the  matter  is  brought  to  their  notice,  for 
the  plain  reason,  that  if  the  leave  to  appeal  is  on  that  ground  re- 
scinded, no  further  costs  are  incurred :  and  it  is  wrong  to  leave 
the  objection  until  the  hearing  of  the  appeal,  when  the  record  has 
been  sent  from  India,  and  when  all  the  costs  attending  the  hearing 
have  been  incurred."  At  the  same  time  their  Lordships  desire  it 
to  be  distinctly  understood  that  an  Order  in  Council  granting  leave 
to  appeal  is  liable  at  any  time  to  be  rescinded  with  costs,  if  it 
appear  that  the  petition  upon  which  the  order  was  granted 
contains  any  misstatement,  or  any  concealment  of  facts  which 
ought  to  be  disclosed. 

In  this  case,  if  their  Lordships  had  any  reason  to  think  that 
there  were  intentional  misstatements  in  the  petition,  they  would 
at  once  rescind  the  order  and  dismiss  the  appeal.  But  they  do 
not  think  there  was  any  intention  to  mislead.  The  appellant's 
solicitor  has  filed  an  affidavit  shewing  how  he  confused  the  decree 
of  the  12th  of  December  made  in  the  mortgage  suit,  with  the 
decree  of  the  5th  of  December  under  which  the  shares  were 
attached  ;^  and  it  appears  that  he  did  not  leave  the  judgment  of  the 
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12tli  of  December  to  be  explained  solely  by  tlie  petition,  because      J.  0. 
a  copy  of  it  was  among  the  papers  put  in  with  the  petition.    Still  1882 
if  there  had  been  a  material  misstatement,  it  is  not  suffi^^ient  to  Mussoorie 
clear  the  case  of  bad  faith.  To  use  the  words  of  Lord  Kingsdown  (1),  ^^^^ 
^' Where  there  is  an  omission  of  any  material  facts,  whether  it  Raynok. 
arises  from  improper  intention  on  the  part  of  the  petitioner,  or 
whether  it  arises  from  accident  or  negligence,  still  the  effect  is 
just  the  same  if  this  Court  has  been  induced  to  make  an  order 
which,  if  the  facts  were  fully  before  it,  it  would  not,  or  might  not 
have  been  induced  to  make."    Their  Lordships  therefore  proceed 
to  ask  whether  the  order  in  question  was  one  which  they  might 
not  have  been  induced  to  make  if  the  facts  had  been  fully  and 
truly  stated. 

The  grounds  which  the  petitioner  relies  on  as  reasons  why  an 
appeal  shall  be  allowed,  notwithstanding  the  value  of  the  suit  is 
only  Ks.GOOJ,  are  three  in  number  :  first,  that  the  decision  virtually 
affects  the  right  of  the  bank  to  have  a  mortgage  security  for  the 
whole  sum  of  Es.32,000  odd;  secondly,  that  the  point  of  law 
decided  by  the  High  Court  will  cover  other  claims  arising  in 
reference  to  the  estate  of  Mrs.  Eaynor ;  and  thirdly,  that  the 
decision  on  appeal  in  this  suit  will  probably  prevent  any  appeal 
against  the  decree  in  the  mortgage  suit,  or  against  the  proceedings 
in  execution  thereof.  Their  Lordships  consider  that  the  first  two 
grounds  are  solid  grounds  for  granting  the  leave  asked ;  and  they 
are  not  at  all  affected  by  the  error  in  the  petition.  It  is  clear  that 
if  Mrs.  Eaynor  took  only  a  life  interest  in  her  husband's  property, 
the  bank  cannot  enforce  their  decree  against  any  portion  of  the 
property  enjoyed  by  her  in  her  lifetime,  whether  comprised  in  the 
mortgage  or  not,  unless  they  successfully  contest  against  the 
Eaynor  family,  as  to  each  such  portion,  the  question  whether  or 
no  it  belonged  to  Captain  Eaynor  or  was  purchased  with  his  assets. 
The  third  ground  is  affected  by  the  misstatements  in  the  petition; 
first,  because  the  date  of  the  decree  in  the  mortgage  suit  is  not 
given,  and  therefore  it  does  not  appear  on  the  face  of  the  petition 
that  the  time  for  appealing  had,  as  in  fact  it  had,  then  expired  ; 
secondly,  because  the  decree  obtained  by  Albert  Eaynor  appears 
to  be  more  directly  mixed  up  with  the  mortgage  suit,  when  it  is 
^  (1)  Mohun  Lai  SooJcal  v.  Bcchee  Doss  a)id  Others,  8  Moore,  lud.  Ap.  Ca.  105. 
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J.C.       stated  that  the  shares  were  attached  under  that  very  decree,  than 
1882       when  they  are  shewn  to  be  attached  under  a  decree  in  a  different 
MussooEiE   suito    Still  there  is  a  sense  in  which  the  third  ground  may  be 
Bank      explained.    It  is  impossible  to  suppose  that,  after  the  decision  of 
KAY^oB.    the  High  Court  in  this  suit,  any  effectual  proceeding  could  be 
taken  by  way  of  simple  execution  of  the  decree  in  the  mortgage 
suit,  for  all  purchasers  would  be  deterred  by  the  knowledge  that 
they  were  buying  a  formidable  litigation.    It  certainly  would  be 
necessary  for  the  bank  to  frame  a  new  suit,  properly  constituted 
for  the  purpose  of  contesting  all  questions  with  the  Kaynor  family 
and  seeking  execution  of  their  decree  against  them.    In  such  a 
suit  as  that,  the  construction  of  the  will  might,  and  probably 
would,  be  brought  by  appeal  before  this  Board.    And  it  might 
possibly,  though  probably  it  would  not,  be  found  necessary  for 
properly  working  an  appeal  in  a  subsidiary  suit  of  that  kind  to 
obtain  leave  to  appeal  from  the  original  decree  the  execution  of 
which  was  being  prosecuted. 

Their  Lordships  are  of  opinion  that  the  petition  is  very  faulty, 
and  that  due  care  was  not  shewn  in  its  preparation ;  but  on  ex- 
amining the  grounds  for  asking  leave  to  appeal,  they  do  not 
think  that  any  different  conclusion  would  or  could  have  been 
arrived  at  if  the  strictest  accuracy  had  been  observed.  Their 
Lordships  also  were,  when  hearing  the  preliminary  objection, 
strongly  impressed  with  the  circumstance  that  there  was  prima 
facie  strong  ground  for  an  appeal  upon  the  merits.  For  these 
reasons  they  have  thought  it  right  to  hear  the  appeal. 

Passing  to  the  merits  of  the  case,  their  Lordships  are  of  opinion 
that  the  current  of  decisions  now  prevalent  for  many  years  in  the 
Court  of  Chancery  shews  that  the  doctrine  of  precatory  trusts  is 
not  to  be  extended  ;  and  it  is  sufficient  for  that  purpose  to  refer 
to  the  judgments  given  by  Lord  Justice  James  in  the  case  of 
Lamhe  v.  Eames  (1),  and  by  Sir  George  Jessel  in  the  case  oi  In  re 
Hutchinson  and  Tenant  (2).  They  are  further  of  opinion,  that  if  the 
doctrine  of  precatory  trusts  were  applied  to  the  present  case,  it 
would  be  extended  far  beyond  the  limits  to  which  any  previous 
case  has  gone.  No  case  has  been  cited,  and  probably  no  case 
could  be  cited,  in  which  the  doctrine  of  precatory  trusts  has  been 
(1)  Law  Kep.  17  Eq.  320.  (2)  8  Ch.  D.  540. 
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held  to  prevail  when  the  property  said  to  be  given  over  is  only  J.  C. 
given  when  no  longer  required  by  the  first  taker.  1882 

Now  these  rules  are  clear  with  respect  to  the  doctrine  of  pre-  mussooeie 
catory  trusts,  that  the  words  of  gift  used  by  the  testator  must  be 
such  that  the  Court  finds  them  to  be  imperative  on  the  first  taker  Raynor. 
of  the  property,  and  that  the  subject  of  the  gift  over  must  be  well 
defined  and  certain.  If  there  is  uncertainty  as  to  the  amount  or 
nature  of  the  property  that  is  given  over,  two  difficulties  at  once 
arise.  There  is  not  only  difficulty  in  the  execution  of  the  trust 
because  the  Court  does  not  know  upon  what  property  to  lay  its 
hands,  but  the  uncertainty  in  the  subject  of  the  gift  has  a  reflex 
action  upon  the  previous  words,  and  throws  doubt  upon  the 
intention  of  the  testator,  and  seems  to  shew  that  he  could  not 
possibly  have  intended  his  words  of  confidence,  hope,  or  whatever 
they  may  be, — his  appeal  to  the  conscience  of  the  first  taker, — to 
be  imperative  words. 

In  this  case  nothing  is  given  over  to  the  children  of  the  testator 
except  by  an  expression  of  confidence  in  his  wife  that  she  will 
deal  justly  in  dividing  the  property  among  them,  and  that  she 
will  do  it  when  the  property  is  no  longer  required  by  her.  If  the 
testator  had  given  to  his  children  such  property  as  was  not  re- 
quired by  his  wife,  or  if  he  had  given  over  his  property  if  it  was 
not  required  by  his  wife,  the  gift  over  would,  according  to  a  very 
well-known  and  well-established  class  of  cases,  have  been  void, 
because  of  the  uncertainty.  It  would  have  been  void,  not  merely 
because  the  words  of  gift  over  were  precatory  only,  but  it  would 
have  been  void  notwithstanding  that  the  most  direct  and  precise 
words  of  gift  over  might  be  used.  Their  Lordships  think  that 
substantially  the  words  "  when  no  longer  required  by  her  "  must 
in  this  will  be  taken  to  have  the  same  meaning  as  if  he  had  said, 
'*  I  give  to  my  children  so  much  as  is  not  required  by  her."  Con- 
sidering the  nature  of  the  property,  which  includes  a  number  of 
articles  as  to  some  of  which  the  use  is  equivalent  to  the  consump- 
tion ;  to  the  nature  of  the  first  gift,  which,  although  not  expressed 
in  terms  to  be  an  absolute  gift,  is  quite  unlimited,  and  is  legally 
an  absolute  gift ;  and  to  the  fact  that  the  first  gift  is  only  cut 
down  by  words  which  do  not  constitute  a  direct  gift,  but  are  to 
operate  through  an  influence  upon  the  conscience  and  feelings  of 
Vol.  VII.  3         2  A 
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J.  0.      the  wife,  their  Lordships  cannot  come  to  any  other  conclusion 
1882      than  that  the  testator  intended  his  wife  to  use  the  property 
Mu^EiE  according  to  her  requirements.    That  is  equivalent  to  an  absolute 

Bank  gjf^  to  the  wife. 
Eatnok.  They  do  not  think  it  necessary  therefore  to  enter  into  a  con- 
sideration  of  the  various  authorities  which  have  been  cited  as  to 
the  application  of  the  doctrine  of  precatory  trusts,  or  nicely  to 
weigh  one  authority  against  another.  They  consider  it  sufficient 
to  say  that  upon  this  will  the  wife  took  an  absolute  interest,  and 
that  to  apply  the  doctrine  of  precatory  trusts  to  it  would  be  a  very 
large  extension  of  that  doctrine. 

The  result  is,  that  their  Lordships  will  humbly  advise  her 
Majesty  to  reverse  the  decree  of  the  High  Court,  and  to  substitute 
for  it  a  decree  dismissing  the  appeal  to  the  High  Court  with  costs  ; 
but  with  respect  to  the  costs  of  the  present  appeal  they  think  it 
right  to  follow  the  case,  from  which  a  citation  has  already  been 
made,  in  the  second  volume  of  the  Law  Keports,  Indian  Appeals, 
of  Bam  Sahuh  Bose  v.  Monomohini  Dossee  ;  and  having  regard  to 
the  nature  of  the  petition  presented  for  leave  to  appeal,  and  the 
course  pursued  by  the  Appellants,  they  will  give  no  costs  of  the 
appeal.  The  money  which  has  been  deposited  will  be  returned  to 
the  Appellants. 

Solicitors  for  Appellants  :  W.  Carpenter  &  Sons. 
Solicitors  for  Eespondent :  WatJcins  dt  Lattey, 
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AETHUE  CHAELES  BUENAKD  (on  behalf  i  H.  L.  (E.) 

OF  Himself  and  all  Other  the  Under-  |  I882 

WRITERS   upon   THE   POLICIES  OP  INSURANCE  J- APPELLANT;  Jubill. 

ON  Tobacco  per     LAMPLIGHTEE  "  ef-  !  — 

FECTED  BY  THE  DEFENDANTS)  J 


EODOCANACHI  SONS  &  CO  Eespondents. 

Marine  Insurance —  Valued  Policy — Loss — Salvage — Indemnity. 

The  respondents  effected  with  underwriters  valued  policies  of  insurance 
(including  war  risks)  on  a  cargo,  which  was  afterwards  destroyed  by  the 
Alabama,  a  Confederate  cruiser,  and  the  underwriters  paid  to  the  respondents 
as  on  an  actual  total  loss  the  valued  amounts,  which  were  less  than  the  real 
value.  The  United  States,  out  of  a  compensation  fund  created  after  the  loss 
and  distributed  under  an  Act  of  Congress  passed  subsequently  to  the  loss, 
paid  to  the  respondents  the  difference  between  their  real  total  loss  and  the 
sum  received  from  the  underwriters.  Under  the  Act  of  Congress  no  claim 
was  allowed  for  any  loss  for  which  the  party  injured  should  have  received 
compensation  from  any  insurer,  but  if  such  compensation  should  not  have 
been  equal  to  the  loss  actually  suffered,  allowance  might  be  made  for  the 
difference ;  and  no  claim  was  allowed  by  or  on  behalf  of  any  insurer  either 
in  his  own  right  or  in  that  of  the  party  insured  : — 

ITeldy  affirming  the  decision  of  the  Court  of  Appeal,  that  the  underwriters 
were  not  entitled  to  recover  the  compensation  from  the  respondents. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  in  favour  of 
the  respondents  (1)  reversing  a  judgment  of  Lord  Coleridge  C.J. 
in  favour  of  the  appellant  (2). 
The  facts  are  fully  set  out  in  the  report  of  the  case  below. 

July  10,  11.    Butt  Q.C.  and  Cohen  Q.C.  (IloUams  with  them 
for  the  appellant : — 

The  appellant  having  paid  the  respondents  the  total  loss  as 
agreed  between  him  and  them  was  subrogated  to  all  their  rights  : 
Bandal  v.  Cochran  (3) ;  Blaauwpot  v.  De  Costa  (4) ;  Grade  v. 

(1)  G  Q.  B.  D.  (533.  (3)  1  Yes.  Sen.  98. 

(2)  5  C.  P.  D.  424.  (4)  1  Eden,  130. 
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H.  L.  (E.)  New  YorJc  Insurance  Co.  (1) ;  North  of  England  Insurance  Asso- 
1882  ciation  v.  Armstrong  (2),  per  Cockburn  C.J. ;  Barrell  v.  Tih- 
BuENAND         (3)-    "  Where  one  person  has  agreed  to  indemnify  another  he 

•oDocANACHi  ^^^^       making  good  the  indemnity  be  entitled  to  succeed  to  all 

  the  ways  and  means  by  which  the  person  indemnified  might  have 

protected  himself  against  or  reimbursed  himself  for  the. loss;"  per 
Lord  Cairns  in  Simpson  v.  Thomson  (4).  "  The  assured  must  give 
up  to  the  underwriters  all  the  remains  of  the  property  recovered, 
together  with  all  .benefit  and  advantage  belonging  or  incident  to 
it ;  or  rather  such  property  vests  in  the  underwriters  per  Lord 
Cottenham  in  Stewart  v.  Greenock  Marine  Insurance  Co.  (5). 
Though  there  was,  at  the  time  of  insurance  loss  and  payment,  no 
fund  out  of  which  the  compensation  could  be  paid,  there  was  at 
least  a  moral  obligation  on  the  United  States  Government  to 
apply  the  fund  to  the  benefit  of  the  assured ;  and  it  was  not  a 
pure  act  of  grace ;  nor  like  a  bequest  by  a  relative  to  compensate 
for  a  loss  inadequately  insured.  If  the  cargo  itself  had  come  into 
the  hands  of  the  assured  the  appellant  would  clearly  have  been 
entitled  to  it ;  and  there  can  be  no  difference  in  principle  between 
the  cargo  itself  and  its  value.  The  obligation  to  repay  is  as  clear 
and  binding  as  if  it  had  been  expressed  in  the  policy,  and  no  Act 
of  Congress  could  take  it  away  The  valuation  is  conclusive  for 
all  purposes  between  insurer  and  assured  except  that  of  ascertain- 
ing whether  there  has  been  a  constructive  total  loss. 

Sir  E.  James  A.G.  and  Hon.  A.  E.  Gathorne  Hardy  for  the 
respondents  were  not  heard. 


Lord  Selboene  L.C.  : — 

My  Lords,  this  is  a  short,  but  interesting  and  important  ques- 
tion. Your  Lordships  have  heard  a  very  able  argument,  and  have 
had  the  benefit  of  considering  the  able  opinions  of  the  learned 
judges  in  both  the  Courts  below,  and  I  believe  there  is  no  doubt 
in  the  minds  of  any  of  your  Lordships  that  the  judgment  under 
appeal  is  right. 

(1)  8  John.  K  Y.  Eep.  237.  (3)  5  Q.  B.  D.  560. 

(2)  Law  Eep.  5  Q.  B.  244,  248.  (4)  3  App.  Gas.  284. 

(5)  2  H.  L.  C.  159,  183. 
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Now,  if  I  may  venture  to  do  so,  with  that  sincere  respect  which  H.  L.  (E.) 
I  always  feel  for  everything  which  falls  from  judges  so  eminent  as  1882 
Lord  Coleridge  and  Baggallay  L,J.  I  will  indicate  what  I  think  burxand 
is  the  fallacy  in  the  reasoning  of  those  learned  judges.    It  is  this  ;  p^qj^ocInachi 
they  have  taken  the  valuation  of  the  policy  as  conclusive  and  as   

X        ./  Loj-d  Selborae, 

operating  by  way  of  estoppel  between  these  parties  for  a  purpose  i^-c 
for  which,  as  it  appears  to  me,  it  is  not  conclusive  and  does  not 
estop  them.  For  the  purpose  of  the  contract  of  insurance  and  for 
the  purpose  of  all  rights  arising  from  that  contract,  it  may  well 
be  that  the  valuation  in  a  valued  policy  is  conclusive,  and  the 
effect  of  it  may  be  that  for  those  purposes  the  assured  is  not 
entitled  to  say  My  loss  has  been  greater  than  that  which  was 
covered  by  the  policy."  He  cannot  say  that,  for  the  purpose  of 
withholding  from  the  insurer  any  indemnity  or  right  by  way  of 
subrogation  or  substitution  to  which  by  the  true  legal  result  of 
the  contract  the  insurer  is  entitled.  Whenever  it  is  sought  to  set 
up  an  estoppel  founded  upon  the  valuation  for  any  purpose  going 
beyond  that  which  I  have  endeavoured  to  indicate,  the  law  does 
not  justify  such  a  use  of  it.  It  is  admitted  that  that  is  the 
English  law  when  it  is  attempted  to  use  the  valuation  for  the 
purpose  of  determining  what  is  and  what  is  not  a  constructive 
total  loss. 

Now  it  appears  to  me  that  for  every  other  purpose  collateral  to 
the  contract,  for  the  purpose  of  every  question  as  to  whether  a 
particular  claim  to  something  which  has  arisen  aliunde  is  or  is 
not  within  those  rights  which  result  in  law  from  the  contract, 
there  is  no  more  reason  for  holding  the  valuation  to  be  conclusive 
between  the  parties  or  to  operate  by  way  of  estoppel  than  there  is 
in  the  case  in  which  it  is  admitted  that  in  England  it  does  not  so 
follow.  The  title  to  a  particular  indemnity  granted  in  particular 
terms  out  of  a  particular  fund  at  the  disposal  of  the  United  States 
of  America  by  an  Act  of  the  supreme  legislature  of  the  LTnited 
States  is  not  a  title  which  I  think  can  possibly  result  in  law  from 
the  contract  itself.  If  such  a  right  exists,  it  must  exist  by  the 
combined  effect  of  the  contract  between  the  assurer  and  the 
assured,  and  the  Act  of  Congress.  It  cannot  follow  from  the 
contract  of  insurance  alone  without  the  Act  of  Congress. 

If  the  Act  of  Congress  is  consistent  with  such  a  right,  having 
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H.  L.  (K.)    regard  to  the  contract  of  insurance,  still  more  if  the  Act  of  Con- 
1882      gress  fairly  and  equitably  interpreted  confers  such  a  right,  there 
BuKNAND    is      reason  whatever  why  the  right  should  not  receive  full  effect. 

But  how  is  it  possible  that  such  an  effect  can  be  produced  as  to  a 
right  which  could  have  no  existence  apart  from  the  Act  of  Congress, 
^  '  if  the  Act  of  Congress  itself  expressly  excludes  it  ?  I  cannot  for 
a  moment  understand  the  doctrine  of  moral  right  and  obligation 
or  implied  trusts  affecting  supreme  governments  and  independent 
states,  as  applied  to  a  question  of  this  kind.  The  rights  resulting 
from  the  contract  must  be  such  as  in  point  of  law  the  contract 
makes :  the  rights  resulting  from  the  Act  of  Congress  must  be 
such  as  according  to  its  true  construction  and  legal  effect  the 
Act  of  Congress  makes ;  and  the  rights  resulting  from  both  to- 
gether must  be  such  as  are  consistent  with  and  flow  from  the 
legitimate  operation  of  the  whole.  Here  it  is  admitted  that  there 
is  in  the  Act  of  Congress  everything  said  and  done  which  a 
supreme  legislature  could  possibly  say  or  do  for  the  purpose  of 
excluding  the  present  claim  and  attributing  that  fund  which  has 
been  appropriated  in  this  case  to  the  sufferers  by  the  capture,  not 
to  the  valued  part  but  to  the  unvalued  part  of  the  loss.  That 
distinction,  which  in  my  opinion  does  exclude  for  this  purpose 
the  part  covered  by  the  valuation  of  the  policy  of  insurance,  is 
made  by  the  Act  of  Congress.  It  was  a  true  and  bona  fide 
valuation  but  it  did  not  cover  the  actual  loss.  The  fund  awarded 
by  the  Act  of  Congress  of  the  United  States  is  only  for  that  part 
of  the  actual  loss  which  the  valuation  did  not  cover  and  which 
the  insurers  have  not  paid. 

Whatever  views  of  moral  obligation  may  be  entertained  with 
regard  to  the  Act  of  Congress,  I  think  it  is  correctly  described 
by  Brett  L.J.  as  an  act  of  pure  gift  from  the  American  Govern- 
ment (1).  We  cannot  go  behind  it  and  inquire  into  the  motives  for 
an  act  of  a  supreme  legislature  on  a  matter  within  their  legislative 
powers ;  and  that  being  so,  I  am  entirely  unable,  for  any  practical 
purpose,  to  distinguish  this  case — in  which  the  supreme  Government 
of  the  United  States  having  absolute  power  of  disposition  over 
this  fund  have  by  a  solemn  Act  of  their  Congress  declared  that 
it*should  be  given,  not  in  respect  of  the  loss  which  had  been 
(1)  6  Q.  B.  D.  643-5. 
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indemnified  as  between  the  assurers  and  the  assured  but  in  respect   H.  L.  (E.) 
of  the  loss  which  the  assured  had  suffered  beyond  that  amount —  i882 
from  the  case  of  a  voluntary  gitt  by  an  individual  in  the  same  BuRNAin) 
terms.    Mr.  Butt,  in  his  able  argument,  which  was  as  candid  I  ^  ^• 

^  .  EODOCANACHI. 

think  as  it  was  able,  admitted  that  if  a  member  of  the  family  of   

the  shipowner  who  had  suffered  the  loss,  or  the  owner  of  the  cargo^  l.c. 
had,  after  the  insurers  had  paid  the  loss,  made  a  will  in  the  pre- 
cise terms  of  this  Act  of  the  Congress  of  the  United  States,  and 
had  given  a  fund,  over  which  he  had  absolute  control,  for  the 
purpose  of  indemnifying  his  relatives  or  his  friends  for  that 
portion  of  the  loss  which  the  insurance  had  not  covered,  the 
insurers  could  not  have  claimed  the  gift.  I  am  unable  to  see,  for 
any  legal  purpose,  a  distinction  between  such  a  case  and  the 
present. 

It  is  a  satisfaction  to  me  to  find  that  in  taking  that  view  of  the 
matter  I  only  differ  from  Baggallay  L.J.  so  far  as  this :  he 
thought  that  the  cases  of  Eandal  v.  Cochran  (1)  and  Blaauwpot 
V.  Da  Costa  (2),  before  Lord  Hardwicke  and  Lord  Northing- 
ton,  under  the  Order  in  Council  of  the  18th  of  June,  1741,  were 
authorities  in  point  and  covering  the  present  case.  With  the 
greatest  respect  for  that  very  learned  Judge  I  am  unable  to  agree 
in  that  conclusion.  I  should  not  have  had  any  difficulty  at  all  in 
this  case  in  upholding  the  claim  of  the  appellant  if  the  Act  of 
Congress  of  the  United  States  had  been  in  terms  similar  to  the 
terms  of  that  proclamation  (3).     The  difference  is  that  when 

(1)  1  Yes.  Sen.  98.  between    Great  Britain    and  Spain, 

(2)  1  Eden.  130.  whereby  the  Idng's  "  trading  subjects 

(3)  During  the  argument  Lord  Sol-  had  sustained  great  losses,"  and  having 
borne  L.C.  sent  for  the  London  Gazette  determined  to  take  measures  for  vindi- 
No.  8024  June  16  to  June  20  1741  eating  the  honour  of  his  Crown  and 
which  contained  the  proclamation  "  for  procuring  reparation  'and  satisfac- 
dated  18  June  1741.  It  was  headed  lion  to  his  injured  subjects,"  was  pleased 
"By  the  Lords  Justices,  a  Declara-  with  the  advice  of  his  Privy  Council 
tion  appointing  the  distribution  of  on  the  10th  of  July  1739  to  order  that 
Prizes  taken  by  way  of  reprisal  before  general  reprisals  should  be  granted 
His  Majesty's  declaration  of  War."  against  the  ships  goods  and  subjects  of 
It  recited  (inter  alia)  that  whereas  the  the  king  of  Spain  ;  and  whereas  between 
king  having  taken  into  consideration  that  date  and  the  king's  declaration  of 
the  depredations  and  unjust  seizures  war  on  the  lOlh  of  October  following 
by  Spanish  ships  contrary  to  the  law  the  king's  ships  had  taken  several  ships 
of  nations  and  in  violation  of  the  treaties  vessels  and  goods  belonging  to  the  king 
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H.  L.  (E.)  the  King  of  Great  Britain  came  to  distribute  the  fund  which 
1882  arose  from  the  seizures  of  goods  which  had  been  taken,  by  way  of 
BuENAND  reprisal,  from  Spain,  the  Crown  directed  it  to  be  divided  into 
RoDocANACHi.  ^oi^tics  I  ouc  moiety  was  to  go  to  the  officers  and  sailors  of  the 
LordSdborne  ^^^P^  ^^^^  made  the  captures,  but  the  other  moiety  was  to  be 
paid  to  and  amongst  such  of  His  Majesty's  subjects  as  had  suffered 
by  the  unjust  seizures  and  depredations  of  the  Spaniards.  There 
was  no  such  exclusion  of  insurers  as  there  is  in  the  present  case  ; 
in  point  of  law  and  equity  too,  the  true  result  of  the  contract  of 
insurance  was  that  the  insurers  had  taken  the  loss  upon  themselves 
and  were  entitled  to  all  indemnities  received  in  respect  of  the  loss ; 
they  were  sufferers  in  equity  at  all  events  if  not  in  the  strictest 
legal  sense  from  those  depredations  ;  they  were  to  take  the  place 
of  the  original  sufferers,  and  to  have  all  their  rights,  and  there- 
fore, according  to  the  true  effect  of  that  proclamation,  it  was  a 
grant  by  the  Crown  in  their  favour.  If  anything  of  the  same  sort 
had  been  done  by  the  Act  of  Congress  in  the  present  case,  it 
would  be  very  probable  that  your  Lordships  would  come  to  the 
same  conclusion.  I  see  that  Brett  L.J.  expresses  some  hesitation 
upon  that  subject.  It  is  not  necessary  for  me  to  say  more  about 
it,  excepting  that  I  do  not  myself  share  that  hesitation.  I  put  the 
matter  entirely  upon  the  ground  that  the  terms  of  the  grant  in 
the  cases  which  have  been  referred  to  not  only  impliedly  but 
actually,  according  to  their  fair  and  legitimate  construction  in  law 
and  equity,  operated  in  favour  of  the  insurers,  who  having  paid 
the  loss  were  entitled  to  be  recouped. 

Those  cases,  then,  appear  to  me  to  be  clearly  and  broadly  dis- 


of  Spain  or  Ms  subjects  or  inhabitants, 
tbe  property  whereof  became  vested  in 
the  king;  the  Lords  Justices  having 
taken  the  same  into  consideration  "  to- 
gether with  the  great  losses  the  king's 
subjects  had  sustained  by  the  repeated 
depredations  by  the  Spaniards  for  many 
years  past  for  which  they  had  received 
no  reparation ;"  declared  that  the  net 
produce  arising  from  the  sale  or  dis- 
posal of  all  the  ships  vessels  and  goods 
which  had  been  so  seized  and  taken 
and  which  had  been  or  should  be  con- 


demned, should  be  divided  into  two 
moieties,  one  "  to  be  paid  to  and  amongst 
such  of  the  king's  subjects  as  had  suf- 
fered by  the  unjust  seizures  and  depre- 
dations of  the  Spaniards,  and  to  be 
distributed  in  such  manner  and  pro- 
portions and  under  such  regulations  as 
the  king  should  thereafter  be  pleased 
to  appoint;"  the  other  moiety  to  be 
paid  to  and  amongst  the  officers  and 
sailors  of  the  king's  ships  who  were 
concerned  in  the  captures,  to  be  divided 
in  the  manner  provided. 
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tinguishable  from  the  present  case.    I  think  that  the  view  takeu   H.  L.  (E.) 
by  the  majority  of  the  Court  of  Appeal  is  correct,  and  therefore  1882 
I  move  your  Lordships  to  dismiss  this  appeal  with  costs.  Burnand 


Lord  Blackburn  : — 

My  Lords,  I  am  of  the  same  opinion.  The  point,  when  one 
comes  at  it  (and  I  should  say,  in  justice  to  Mr.  Butt,  that  he  has 
avoided  making  any  false  points,  and  has  brought  it  to  us  very 
clearly)  is  a  very  short  one,  and  one  upon  which  I  have  no  doubt 
at  all. 

The  general  rule  of  law  (and  it  is  obvious  justice)  is  that  where 
there  is  a  contract  of  indemnity  (it  matters  not  whether  it  is  a 
marine  policy,  or  a  policy  against  fire  on  land,  or  any  other  con- 
tract of  indemnity)  and  a  loss  happens,  anything  which  reduces 
or  diminishes  that  loss  reduces  or  diminishes  the  amount  which 
the  indemnifier  is  bound  to  pay ;  and  if  the  indemnifier  has 
already  paid  it,  then,  if  anything  which  diminishes  the  loss  comes 
into  the  hands  of  the  person  to  whom  he  has  paid  it,  it  becomes 
an  equity  that  the  person  who  has  already  paid  the  full  indemnity 
is  entitled  to  be  recouped  by  having  that  amount  back. 

The  first  question  is  this.  There  had  been  a  policy  of  insurance 
and  a  total  loss  by  capture  and  destruction  of  the  property  insured 
and  a  payment  of  the  full  value  insured — a  payment  of  the  total 
loss  under  that  policy.  Subsequently  to  that  payment  there  came 
the  Treaty  of  Washington  ;  and  afterwards,  in  consequence  of  an 
Act  of  Congress,  a  sum  of  money  was  paid  to  the  persons  who  had 
received  payment  under  the  policy ;  and  the  question,  I  appre- 
hend, comes  to  be,  Was  that  sum  or  was  it  not  paid  so  as  to  be  a 
reduction  or  diminution  of  their  loss? 

The  cases  which  have  been  cited,  Bandal  v.  Cochran  (1)  and 
Blaauwpot  v.  Da  Costa  (2),  bear  this  resemblance  to  the  present 
case,  that  after  the  loss  had  occurred  there  was  a  sum  of  money 
coming  into  the  hands  of  the  English  Government ;  and  the  King 
was  pleased  (for  I  think  it  is  clear  that  he  was  not  bound)  to  say 
that  half  of  that  money  should  be  applied  to  those  who  had  suf- 
fered from  the  captures.  It  was,  certainly,  I  think,  a  voluntary 
gift  on  the  part  of  the  Crown,  and  was  for  the  benefit  of  the 
(1)  1  Yes.  Sen.  98.  (2)  1  Edeu.  130. 


V. 

RODOCANACBI. 
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H.  L.  (E.)  sufferers.    But  then  I  think  that  that  gift  being  made,  as  it  was 

1882  made,  for  the  benefit  of  those  who  had  suffered  from  the  captures, 

BujStand  money  being  paid  for  that  purpose,  it  did  diminish  the 

^  loss ;  and  consequently  the  benefit  of  it  enured  to  the  persons 

KODOCANACHI.  '  .  .  .  .  . 

  who  were  bound  to  indemnify ;  and  it  was  so  decided  in  those  two 

Lord  Blackburn. 

  cases.    It  was  not  because  the  King  was  bound  to  pay  the  money 

— ^he  was  not :  it  was  not  because  there  was  a  moral  obligation  to 
pay  it — as  if  it  had  been  said  that  our  Government  would  have 
been  shabby  if  they  had  not  done  it:  it  was  because  de  facto 
there  was  a  payment  which  prevented,  or  diminished  pro  tanto, 
the  loss  against  which  the  insurers  were  bound  to  indemnify  the 
assured. 

There  was  a  subsequent  case,  which  has  not  been  cited,  which 
proceeded  upon  an  error  and  has  been  since  reversed  (I  mean  the 
case  of  Godsall  v.  Boldero  (1)  )  where  a  person  had  insured  the  life 
of  Mr.  Pitt,  having  no  other  interest  in  his  life  than  as  a  creditor 
of  Mr.  Pitt,  which  gave  him  an  interest,  and  the  House  of  Commons 
voted  out  of  pure  grace  and  favour  a  large  sum  of  money  to  pay 
Mr.  Pitt's  debts,  and  the  executors  paid  this  debt.  The  insurance 
company  set  up  the  defence  that  this  was  a  contract  of  indemnity 
and  that  Mr.  Pitt's  debt  having  been  paid  there  could  not  be  a 
right  to  recover  against  them.  Lord  Ellenborough  falling  into 
a  blunder  which  has  been  since  corrected  thought  that  the  contract 
of  life  assurance  was  a  contract  of  indemnity,  and  accordingly  held 
that  that  was  a  good  defence  on  the  part  of  the  insurance  com- 
pany. I  have  been  told  by  people  connected  with  insurance 
companies  and  other  people  with  whom  I  have  been  brought  into 
contact  in  the  course  of  my  professional  experience,  that  no  sooner 
had  that  been  done  than  there  was  such  an  outcry  that  every  one 
said  he  would  never  insure  with  a  company  which  was  capable 
of  doing  such  a  shabby  thing.  Consequently  the  insurance  com- 
pany instantly  paid  the  whole  loss  and  the  whole  of  the  costs, 
and  published  everywhere  that  they  had  done  so.  Nevertheless 
Lord  EUenborough's  decision  stood  until  it  was  decided  in  the 
Exchequer  Chamber  (2)  that  that  case  went  altogether  upon  a 

(1)  9  East,  72 ;  2  Sm.  L.  C.  271,  Life  Insurance  Co.,  15  C.  B.  365 ; 
8th  ed.  24  L.  J.  (CP.)  2;  2  Sm.  L.  C.  282, 

(2)  Dally  v.  India  and  London     8th  ed. 
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mistaken  idea  that  a  contract  of  life  insurance  was  a  contract  of  H.  L.  (E.) 
indemnity,  whereas  it  was  nothing  of  the  sort.    But  if  it  had  1882 
been  a  contract  of  indemnity  the  grant  of  Parliament  to  pay  burnand 
Mr.  Pitt  s  debts  would  have  prevented  the  man's  sustaining  any  j^qj^q^J^^^^^^j 
loss  by  the  death  of  Mr.  Pitt,  and  consequently  the  decision  would   

^  '     ^  ^  -f  ^  Lord.Blackburn. 

have  been  right.    I  mention  this  merely  to  shew  that  the  question  - — 
is  not  whether  the  money  was  voluntarily  paid  or  not  voluntarily 
paid,  but  whether  de  facto  the  money  which  was  paid  did  reduce 
the  loss. 

In  the  present  case  the  Government  of  the  United  States  did 
not  pay  it  with  the  intention  of  reducing  the  loss.  Lord  Coleridge 
says  in  his  judgment,  and  says  very  truly,  that  the  Government 
of  the  United  States  cannot  by  any  action  of  theirs  deprive  a 
man  suing  in  this  country  of  any  right  which  he  has.  I  quite 
agree  in  that ;  but  I  think  that  Lord  Coleridge,  if  he  had  taken 
the  same  view  as  I  do  of  the  matter,  would  have  seen  that  an 
Act  of  Congress  of  the  United  States  might  effectually  prevent 
any  such  right  arising.  If  once  the  right  had  vested  to  recover 
any  such  sum,  of  course  an  Act  of  Cod  gross  could  not  take  it 
away ;  but  when  Congress  in  express  terms  say,  *'  We  do  not  pay 
the  money  for  the  purpose  of  repaying  or  reducing  the  loss  against 
which  the  insurance  company  have  indemnified,  but  for  another 
and  a  different  purpose,"  it  effectually  prevents  the  right  arising. 
Bramwell  L.J.  in  his  judgment  has  used  the  phrase,  It  was  not 
given  as  salvage  "  (1).  I  should  myself  prefer  to  use  my  own  phrase 
expressing  the  same  idea  and  to  say  that  it  was  not  paid  in  such  a 
manner  as  to  reduce  the  loss  against  which  the  plaintiffs  had 
to  indemnify  the  defendants;  it  is  the  same  thing  but  rather 
differently  expressed. 

That,  I  think,  would  dispose  of  the  case  if  it  were  not  for  a 
point  which  Mr.  Butt  has  urged,  or  rather  submitted  (for  I  do  not 
think  he  argued  very  strongly  in  favour  of  it)  namely,  that  because 
this  was  a  valued  policy  of  insurance,  the  value  being  put  at 
£15,000,  the  defendants  could  never  under  any  circumstances,  as 
against  the  plaintiffs,'  set  up  the  fact,  which  is  a  fact,  that  the 
value  of  the  property  exceeded  £15,000.  Upon  the  statement  of 
that  point  it  looks  so  artificial  when  applied  to  these  facts  that 

(1)  G  Q.  B.  D.  G40. 
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H.  L.  (E.)   one  might  almost  rest  there  and  say,  "  It  cannot  be."    I  think  it 
1882      is  plain  that  the  reasons  for  which  the  value  has  been  held  to  be 
BuKNAND    conclusive  extend  no  further  than  this,  that  for  the  purposes  of 
KoDocANACHi       coutract  between  the  parties  the  policy  may  be  valued  at  so 
—       much.    Whether  the  principle  was  rightly  applied  in  the  case  of 

Lord  Blackburn.  r         r  o      J  rtr 

  the  North  of  England  Insurance  Association  v.  Armstrong  (1)  it  is 

not  necessary  now  to  say.  I  own  that  if  I  had  a  similar  case  to 
decide  sitting  in  the  Court  of  Error,  I  should  pause  before  I  said 
that  it  was  rightly  decided,  but  whether  that  decision  was  right 
or  wrong  it  is  not  at  all  necessary  to  consider  here.  It  is  plain  to 
to  my  mind  that  the  valuation  being  only  for  the  purpose  of  the 
policy  of  insurance  and  for  the  purpose  of  binding  the  defendants 
to  admit  it  in  favour  of  the  plaintiffs,  this  sum  was  not  paid  in 
such  a  way  as  to  reduce  the  loss  against  which  the  plaintiffs  had 
contracted  to  indemnify  them.  The  circumstance  that  by  agree- 
ment between  the  parties  the  amount  they  had  contracted  to  pay 
was  not  to  exceed  £15,000  appears  to  me  quite  immaterial. 

For  these  reasons  I  agree  that  the  judgment  as  it  stands  is 
right  and  ought  to  be  affirmed. 

LoKD  Watson  : — 

My  Lords,  I  have  come  to  the  same  opinion  as  your  Lordships 
upon  this  point,  which  is  one  of  novelty  but  not  of  great  diflSculty, 
and  which  arises,  1  think,  entirely  upon  the  terms  of  the  Act  of 
Congress.  If  compensation  has,  under  that  statute,  been  awarded 
by  the  American  Congress  to  the  respondents  in  respect  of  their 
losses,  then  I  take  it  that  the  same  rule  would  be  followed  as  was 
adopted  by  the  Courts  in  the  two  cases  which  have  been  referred 
to  of  BandalY.  Cochran  (2)  and  Blaauwpot  v.  Da  Costa  (3).  In 
that  case  the  money  voted  would  have  been  received  by  the  re- 
spondents towards  indemnification  for  the  loss  against  which  they 
were  insured;  and  upon  the  principle  that  one  who  has  been 
already  indemnified  against  that  loss  must  impart  to  those  who 
have  indemnified  him  any  benefits  which  he  subsequently  obtains 
of  that  description  the  appellant  would  have  been  entitled  to 
judgment.  But  in  this  case  the  Act  of  Congress  declares  in  very 
express  terms,  when  you  take  the  whole  of  sect.  12  together,  in 

(1)  Law  Kep.  5  Q,  B.  244.         ^2)  1  Ves.  Sen.  98.         (3)  1  Eden.  130. 
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the  first  place  that  no  compensation  is  to  be  given  by  the  commis-   H.  L.  (E.) 
sioners  on  account  of  loss  which  has  been  insured  against  or  1882 
covered  by  insurance,  and  secondly  that  underwriters  are  not  to  Burnand 
receive  any  benefit  from  the  funds  distributed  under  the  Act,  and  i>odocanachi. 
that  the  compensation  given  to  any  claimant  must  be  given  to  Lordmtson 

compensate  him  for  any  loss  either  from  want  of  insurance  or   

from  being  under-insured.  In  the  present  case  it  is  perfectly 
obvious  from  the  statements  made  by  the  parties,  upon  which 
they  agreed,  that  compensation  was  awarded  to  the  respondents 
upon  the  second  of  these  grounds,  namely,  in  respect  that  the 
insurance  which  they  effected  fell  short  of  protection  against  the 
whole  loss  which  they  sustained. 

It  is  conceded  that  compensation  might  be  given  to  the  re- 
spondents in  these  very  terms  and  upon  this  footing  by  any  bene- 
volent individual,  who  being  under '  no  obligation  to  give  it,  chose 
to  indemnify  the  respondents;  and  it  is  conceded  that  in  the 
event  of  his  doing  so  no  claim  would  lie  to  that  money  at  the 
instance  of  the  underwriters.  Why  the  American  Congress  were 
not  in  a  position  to  do  the  same  as  any  third  party  might  have 
done,  not  being  under  any  obligation  to  do  so,  I  have  not  been 
able  to  understand  in  the  course  of  this  argument ;  and  I  do 
not  think  that  any  cause  whatever  has  been  shewn  why  they 
should  not  do  so.  Legal  obligation  is  out  of  the  question ;  but  we 
have  heard  something  about  moral  obligation.  I  do  not  at  all 
understand  what  that  m.eans.  I  think  that  this  fund  was  entirely 
at  the  disposal  of  the  legislature  of  the  United  States,  that  it  was 
an  act  of  grace  on  their  part  to  assign  it,  and  give  it  either  to  one 
or  to  the  other  of  the  losers  by  the  acts  of  the  Alahamay  and  that 
in  giving  it  as  they  have  done,  they  were  attaching  a  condition  to 
the  gift,  which  condition  was  not  only  entirely  within  their  power 
but  which  they  might  attach  without  violating  any  legal  responsi- 
bility or  moral  obligation. 

Those  being  my  views,  I  entirely  concur  in  the  disposal  of  this 
case  in  the  manner  which  your  Lordships  suggest. 

Lord  Fitzgerald  : — 

My  Lords,  I  concur  in  the  judgment  pronounced  by  the  noble 
and  learned  Lord  on  the  woolsack,  and  in  the  reasons  he  has 
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H,  L.  (E.)  pressed  for  that  judgment.    I  adopt  also  his  criticisms  on  the 
1882  authorities  cited  and  his  limitation  to  the  rule  which  was  contended 
Bui^ND  for  by  the  appellant  as  the  result  of  some  of  those  authorities,  viz. 
^  that  on  a  valued  policy  the  value  agreed  on  was  as  between  the 
  parties  conclusive  under  all  circumstances  and  for  all  purposes. 

Lord  Fitzgerald.  i         t  i 

  whether  incidental  to  the  contract  or  collateral  and  subsequent. 

I  hope  that  I  am  not  exceeding  my  province  in  saying  that  I 
should  have  thought  this  a  very  plain  case  if  it  had  not  been 
that  I  was  induced  to  hesitate  on  reading  the  judgments  of  Lord 
Coleridge  and  Baggallay  L.J.,  whose  opinions  are  of  such  weight 
and  justly  entitled  to  so  much  respect. 

The  case  presented  itself  to  my  mind  thus — this  is  really  the 
old  action  for  money  had  and  received.  The  parties  have  expanded 
by  their  pleadings  the  facts  on  which  they  respectively  rest.  The 
plaintiff  alleges  that  the  defendant  has  received  a  sum  of  money 
which  in  equity  and  good  conscience  he  ought  not  to  retain,  but 
should  pay  over  to  the  plaintiff.  The  defendant  admits  he  re- 
ceived the  sum  in  controversy  through  the  judgment  of  the 
American  tribunal,  but  denies  the  plaintiff's  equity. 

I  have  been  wholly  unable  to  discover  on  what  the  plaintiff's 
supposed  equity  rests.  I  agree  with  Brett  L.J.  that  the  United 
States  Government  might  have  done  as  it  pleased  with  the 
whole  £3,100,000,  and  that  when  it  was  devoted  to  the  purposes 
specified  in  the  Act  of  Congress  it  may  be  regarded  as  a  free  gift 
for  those  purposes. 

The  12th  section  prohibits  its  application  to  such  a  claim  as  the 
plaintiffs'.  The  whole  matter  is  well  expressed  by  Bramwell  L.J. 
when  he  says  in  effect  that  the  defendant  received  the  money 
under  the  Act  of  Congress  and  judgment  of  the  American  Court 
to  keep  for  himself,  and  not  to  pay  it  over  to  the  plaintiff. 

Order  ajopealed  from  affirmed  ;  and  a;ppeal  dismissed 
with  costs. 

Lords  Journals  11th  July  1882. 

Solicitors  for  appellant ;  Waltons  Bull  &  Walton, 
Solicitors  for  respondents :  Marhly  Stewart  &  Co, 
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BENJAMIN  SCAKF  Appellant  ;    h.  l.  (E.) 

AND  }^ 

ALFRED  GEOEGE  JARDINE  Respondent.  ^""^^ 

FartnersMjp — Dissolution — Liability  of  retiring  Partner — Election  to  clianje 
old  or  new  Firm. 

A  firm  of  two  partners  dissolved  ;  one  retired  and  the  other  caiTied  on  the 
business  with  a  new  partner  under  the  same  style.  A  customer  of  the  old 
firm  sold  and  delivered  goods  to  the  new  firm  after  the  change  but  without 
notice  of  it.  After  receiving  notice  he  sued  the  new  firm  for  the  price  of 
the  goods,  and  upon  their  bankruptcy  proved  against  their  estate ;  and  after- 
wards brought  an  action  for  the  price  against  the  late  partner : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal,  that  the  liability  of 
the  late  partner  was  a  liability  by  estoppel  only,  and  not  jointly  with  the 
members  of  the  new  firm ;  that  the  customer  might  at  his  option  have  sued 
the  late  partner  or  the  members  of  the  new  firm  but  could  not  sue  all 
three  together ;  and  that  having  elected  to  sue  the  new  firm  he  could  not 
afterwards  sue  the  late  partner. 

Appeal  from  a  judgment  of  the  Court  of  AppeaL 

The  action  was  brought  by  the  respondent  against  the  appellant 
for  the  price  of  goods  sold  in  January  and  delivered  in  February 
1878  to  a  firm  trading  under  the  name  of  W.  H.  Rogers  &  Co.,  of 
which  firm  the  appellant  was  a  member  until  July  1877.  On  the 
trial  before  Denman  J.  at  Guildhall  on  the  30th  of  May  1879  the 
facts  were  proved  which  are  stated  in  the  judgment  of  the  Lord 
Chancellor,  and  it  was  agreed  that  the  only  question  to  be  sub- 
mitted to  the  jury  should  be  the  date  on  which  the  respondent 
first  received  notice  of  the  appellant's  retirement  from  the  firm, 
and  that  all  the  other  questions  arising  in  the  action  should  be 
tried  by  Denman  J.  without  a  jury.  The  jury  found  that  the 
respondent  first  received  notice  on  the  25th  of  February  1878, 
after  the  goods  had  been  delivered.  Denman  J.  gave  judgment 
for  the  appellant  with  costs.  The  Court  of  Appeal  [Lord  Cole- 
ridge C.J.  and  Brett  L.J.  Baggallay  L.J.  doubting]  reversed 
this  and  gave  judgment  for  the  respondent  for  £45  2s.  M.  with 
costs. 


346 


HOUSE  OF  LOEDS 


[VOL.  YII. 


H.  L,  (E.)      June  9,  12.    Forbes  Q.C.  and  G,      S.  Fryer  for  the  appel- 
1882       lant :— 

ScAKP        The  case  is  either  one  of  novation  or  of  election.    If  of 
Jaedine.    novation  very  slignt  circumstances  are  sufficient  to  make  the 
'  new  firm  liable :  Ese  parte  Bivolta,  In  re  Conner  (1)  ;  Bolfe  v. 

Flower  (2).  If  not  a  case  of  novation  the  respondent  was  put  to 
his  election  and  elected.  He  could  not  sue  Scarf,  Rogers,  and 
Beech  together,  as  they  were  not  jointly  liable,  but  must  elect 
whether  to  sue  Scarf  as  liable  by  estoppel,  or  Eogers  and  Beech 
(the  new  firm)  as  really  liable.  No  authority  on  the  point  can  be 
found.  The  nearest  analogy  is  that  of  undisclosed  principal  and 
agent ;  if  the  creditor  with  knowledge  of  the  facts  chooses  to 
sue  the  one  he  discharges  the  other  and  cannot  afterwards  sue 
him.  If  the  respondent  had  got  judgment  against  the  new  firm 
he  could  not  have  afterwards  sued  Scarf :  Kendall  v.  Hamilton  (3) ; 
Priestly  v.  Fernie  (4).  Proof  in  bankruptcy  is  equivalent  to 
judgment :  Bankruptcy  Act  1869  s.  54.  The  respondent's  affi- 
davit in  bankruptcy  is  conclusive  evidence  against  him :  In  re 
Smith  Knight  &  Co.,  EiG parte  Gibson  (5) ;  BiTborough  v.  Holmes  (6). 
The  proof  against  Eogers  and  Beech  would  not  have  been  ad- 
mitted in  their  bankruptcy  unless  the  respondent  had  agreed 
to  give  up  his  claim  against  Scarf:  Ex  parte  Appleby  (7).  If 
Scarf  had  been  sued  alone  before  the  Judicature  Act  he  might 
have  pleaded  in  abatement  the  nonjoinder  of  Rogers.  The 
question  whether  an  election  has  been  made  is  one  of  fact  not 
law,  and  there  is  ample  evidence  here :  Calder  v.  Dobell  (8). 

Finlay  Q.C.  and  C.  A,  Bussell  for  the  respondent : — 

The  liability  of  Scarf,  Eogers,  and  Beech  was  not  alternative 
but  joint.  The  effect  of  not  giving  notice  on  the  retirement  of  a 
partner  is  to  create  a  partnership  by  estoppel  between  the  retir- 
ing member  and  the  new  firm  as  regards  old  customers,  because 
they  give  credit  on  the  faith  of  his  being  a  partner.  But  if  the 
liability  is  not  joint  but  alternative,  there  was  here  no  election. 

(1)  Weekly  Notes  (1882)  p.  76.  (5)  Law  Rep.  4  Ch.  662. 

(2)  Law  Eep.  1  P.  C.  27.  (6)  5  Ch.  D.  255. 

(3)  4  App.  Cas.  504.  (7)  2  Dea.  482. 

(4)  3  H.  &  C.  977  ;  34  L.  J.  (Ex.)  172.  (8)  Law  Rep.  6  C.  P.  486. 
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The  notice  of  dissolution  was  that  the  debts  would  be  paid  by    H.  L.  (E.) 
Kogers  alone  and  the  respondent  corresponded  with  Bogers  alone.  1882 
Issuing  a  writ  is  not  an  election  :  the  plaintiff  must  sue  to  judg-  scaef 
ment :  Priestly  v.  Fernie  (1).    Filing  an  affidavit  of  proof  against  j^^^'^^^ 

the  estate  of  an  insolvent  agent  to  an  undiscovered  principal  after   

the  undiscovered  principal  is  known  to  the  creditor,  is  not  a  con- 
clusive election  by  the  creditor  to  treat  the  agent  as  his  debtor  : 
Curtis  V.  Williamson  (2) ;  Bottomley  v.  Nuttall  (3) ;  Keay  v.  Fen^ 
wich  (4).  Proof  in  bankruptcy  is  not  equivalent  to  judgment 
except  for  the  specific  purpose  and  in  the  case  mentioned  by  the 
Bankruptcy  Act  1869  s.  54.  The  effect  of  filing  an  affidavit  in 
bankruptcy  appears  from  the  General  Eules  1870  rr.  67-73. 
The  respondent  never  thought  of  electing,  he  was  only  pursuing 
the  ordinary  course  of  business. 

[They  also  referred  to  the  Digest  lib.  14  tit.  1  §  17.] 

Forles  Q.C.  replied. 

June  13.  Lord  Selborne  L.C.  : — 

My  Lords,  the  facts  in  this  case  are  few  and  simple,  but  they 
raise  a  question  which  may  be  of  some  general  importance,  and 
which  seems,  from  what  has  been  stated  at  the  Bar,  to  be  as  yet 
undetermined  by  authority. 

There  was  a  firm  carrying  on  business,  under  the  name  of 
W.  H.  Eogers  &  Co.,  in  Manchester,  with  which  the  plaintiff, 
Mr.  Jardine,  had  dealings.  It  consisted  at  first  of  two  partners, 
the  defendant,  Mr.  Scarf,  and  Mr.  W.  H.  Rogers.  On  the  27th  of 
July  1877  those  two  persons  dissolved  the  partnership  between 
them,  and  another  person,  named  Beech,  joined  Mr.  Rogers,  and 
they  carried  on  the  same  business,  under  the  same  name  and  at 
the  same  place,  from  that  time  forward.  Of  this  the  Plaintiff, 
Mr.  Jardine,  knew  nothing  until  the  25th  of  February  1878.  In 
the  meantime,  in  January  1878,  goods  were  ordered  from  him  on 
behalf  of  the  firm  carrying  on  business  under  the  name  of  W.  H. 
Rogers  &  Co.,  according  to  the  ordinary  course  of  business — which 

(1)  3  H.  &  C.  977;  34  L.  J.  (Ex.)        (3)  5  C.  13.  (N.S.)  122;  28  L.  J. 
172.  (CP.)  110. 

(2)  Law  Rep.  10  Q.  B.  57.  (1)  1  C.  P.  D.  745. 
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H.  L,  (E.)  I  presume  was  the  same  as  had  prevailed  before  the  dissolution  of 

1882  partnership  in  the  previous  month  of  July — goods  were  ordered  of 

Scarf  the  plaintiff,  and  were  delivered  by  him  in  February  1878  at  the 

Jaedine  place  of  business  of  the  firm.    At  the  time  when  they  were 

—  ordered,  and  at  the  time  when  they  were  delivered,  he  was 

Lord  Selborae,  ^  -  •'^ 

ignorant  of  the  dissolution  of  partnership  which  had  in  fact  taken 
place,  and  of  the  fact  that  the  business  was  then  being  carried  on 
not  by  Mr.  Scarf  and  Mr.  Kogers  but  by  Mr.  Eogers  and  Mr. 
Beech.  He  became  aware  of  those  facts  upon  the  25  th  of  Feb- 
ruary 1878  on  receiving  a  circular  dated  on  the  21st  of  the  same 
month  of  February,  by  which  notice  was  given  to  him,  and  by 
which  the  date  of  the  dissolution  of  partnership  was  mentioned 
as  having  taken  place  on  the  27th  of  July  1877 ;  and  it  was  at 
the  same  time  stated  that  all  debts  owing  to  or  by  the  old  firm 
would  be  received  and  paid  by  Mr.  Eogers  alone,  who  would  con- 
tinue to  carry  on  the  business  as  theretofore,  in  partnership  with 
Mr.  Beech,  under  the  same  style  and  firm. 

The  plaintiff  afterwards  supplied  other  goods  to  the  new  firm. 
He  made  no  break  in  the  accounts  in  his  books.  He  rendered  an 
account  consisting  of  the  old  and  the  new  debts — by  "  the  old  "  I 
mean  the  debt  which  had  been  incurred  before  he  became  aware 
of  the  dissolution  of  partnership :  by  *'  the  new  "  I  mean  that 
which  had  been  incurred  afterwards — he  rendered  that  account  to 
the  new  firm.  He  had  some  correspondence  with  them,  looking 
to  them  as  the  persons  from  whom  he  might  expect  payment  of 
the  whole  of  that  demand ;  and  they  on  the  other  hand  replied 
in  the  correspondence  as  being  prepared  to  liquidate  the  debt ; 
they  made  some  payment  on  account,  and  they  gave  a  cheque  for 
the  balance  on  the  22nd  of  July  1878,  which  was  post-dated  a 
week.  That  cheque  when  presented  was  dishonoured ;  and  on 
the  7th  of  August  1878  the  plaintiff  commenced  an  action  against 
Kogers  and  Beech  for  the  balance,  which  included  the  present 
demand,  that  is  to  say  included  the  demand  for  the  goods  which 
had  been  ordered  in  January  and  supplied  in  February  before 
notice  of  the  dissolution  of  partnership.  That  action  was  stopped, 
not  by  any  discontinuance  on  the  plaintiff's  part,  but  by  the 
failure  of  the  new  firm,  which  went  into  liquidation  on  the  16th 
of  August  1878.    Under  this  liquidation  the  plaintiff  proved  as  a 
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creditor  of  the  new  firm,  by  an  affidavit  in  which  he  swore  that  H.  L.  (B.) 
Eogers  and  Beech  were  justly  and  truly  indebted  to  him  in  the  1882 
sum  of  £125  19s.  Id,  for  goods  sold  and  delivered  by  him  to  sqaep 
Eogers  and  Beech,  that  sum  including  the  goods  in  question.  Jaedine. 

Your  Lordships,  I  think,  must  take  it  upon  the  facts  as  they 
appear  that  no  objection  was  made  to  that  proof;  that  it  was 
never  retracted ;  that  it  was  admitted ;  and  although  it  does  not 
appear  upon  the  proceedings  that  a  dividend  has  been  paid  under 
it,  yet  at  all  events,  for  anything  that  your  Lordships  know 
to  the  contrary,  that  may  be  the  case,  or  may  be  the  case  here- 
after. 

Now  after  the  liquidation  and  after  the  proof  the  present  action 
was  brought  by  the  plaintiff  against  Mr.  Scarf,  who  in  point  of 
fact  had  ceased  to  be  a  partner  in  July  1877,  who  ia  point  of  fact 
had  given  no  authority  to  order  the  goods  in  question  upon  his 
credit,  and  who  as  between  himself  and  the  persons  who  did  order 
the  goods  was  at  the  time  when  they  were  supplied  a  stranger  to 
the  business.  On  the  other  hand,  the  persons  who  actually 
ordered  those  goods  and  to  whom  they  were  supplied  were  Rogers 
and  Beech.  They  were  the  persons  alone  interested  in  the 
business,  and  they  were  undoubtedly,  upon  ordinary  principles, 
liable  for  what  they  so  ordered.  The  defendant  also  might  be 
held  liable — about  that  there  can  be  no  doubt;  because  the 
principle  of  law,  which  is  stated  in  Lindley  on  Partnership  (1)  is 
incontrovertible,  namely  that  when  an  ostensible  partner  retires, 
or  when  a  partnership  between  several  known  partners  is  dissolved, 
those  who  dealt  with  the  firm  before  a  change  took  place  are 
entitled  to  assume,  until  they  have  notice  to  the  contrary,  that 
no  change  has  occurred ; "  and  the  principle  on  which  they  are 
entitled  to  assume  it  is  that  of  the  estoppel  of  a  person  who  has 
accredited  another  as  his  known  agent  from  denying  that  agency 
at  a  subsequent  time  as  against  the  persons  to  whom  he  has 
accredited  him,  by  reason  of  any  secret  revocation.  Of  course  in 
partnership  there  is  agency — one  partner  is  agent  for  another; 
and  in  the  case  of  those  who  under  the  direction  of  the  partners 
for  the  time  being  carry  on  the  business  according  to  the  ordinary 
course,  where  a  man  has  established  such  an  agency  and  has  held 
(1)  Vol.  i.  p.  429,  3rd  Ed. 
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H.  L.  (E.)  it  out  to  others,  they  have  a  right  to  assume  that  it  continues  until 
1882      they  have  notice  to  the  contrary. 

Scarp        There  was  therefore  in  this  case  undoubtedly  a  state  of  circum- 
Jardine.    stances  which  would  have  entitled  the  plaintiff,  if  he  had  thought 
Lordl^me  Scarf  liable,  the  credit  being  given  to  him  and  to 

Eogers,  there  being  no  knowledge  on  the  part  of  the  plaintiff  of 
the  dissolution  of  partnership ;  no  knowledge  of  any  revocation  of 
the  agency  at  the  time  when  these  goods  were  delivered.  On  the 
other  hand,  if  you  look  not  to  the  estoppel  but  to  the  fact,  the 
plaintiff  was  entitled  to  hold  the  persons  who  actually  gave  the 
order  and  received  the  goods,  and  were  interested  in  the  profit 
and  loss  of  the  firm  which  ordered  them,  liable  to  him ;  those 
persons  being  not  Scarf,  Eogers,  and  Beech,  or  Scarf  and  Kogers, 
but  Eogers  and  Beech  alone. 

Now  it  appears  to  me  that  the  real  question  which  your  Lord- 
ships have  to  determine  is  not  as  it  was  treated  in  the  Court 
below — in  I  think  both  the  Courts  below — ^namely,  the  question 
of  what  is  called  "  novation but  it  is  this,  whether  in  that  state 
of  circumstances  there  was  a  concurrent  joint  liability  of  the 
three  persons.  Scarf,  Eogers,  and  Beech,  upon  the  principles 
which  I  have  stated ;  or  whether  the  plaintiff  had  a  right  to  make 
his  choice  whether  he  would  sue  those  who  were  liable  by 
estoppel,  or  sue  those  who  were  liable  upon  the  facts.  Put  it  as  I 
can  I  am  unable  to  understand  how  there  could  have  been  a  joint 
liability  of  the  three.  The  two  principles  are  not  capable  of 
being  brought  into  play  together :  you  cannot  at  once  rely  upon 
estoppel  and  set  up  the  facts;  and  if  the  estoppel  makes  A  and 
B  liable,  and  the  facts  make  B  and  C  liable,  neither  the  estoppel 
nor  the  facts,  nor  any  combination  of  the  two  can  possibly  make 
A,  B,  and  C  all  liable  jointly. 

Therefore  it  appears  to  me  that  if  the  plaintiff  chose  to  go 
upon  the  facts  and  to  make  the  persons  who  actually  ordered  and 
got  the  benefit  of  the  goods  his  debtors  (which  he  had  a  plain 
and  certain  right  to  do),  he  entirely  disavowed  the  estoppel  and 
could  no  longer  set  it  up.  If  on  the  other  hand  he  chose  to  go 
upon  the  estoppel,  then  Beech  being  a  stranger  to  the  liability 
upon  that  footing,  he  could  only  sue  Scarf  and  Eogers.  Ope  way 
of  testing  it  would  be  by  inquiring  what  was  the  rule  under  the 
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old  system  of  pleading.    If  at  that  time  Scarf  and  Eogers  had   H.  L.  (E.) 
been  sued,  could  they  have  pleaded  in  abatement  that  Beech  1882 
ought  also  to  be  joined  as  being  also  liable  ?  I  think  most  clearly  Scakp 
they  could  not.    And  upon  the  other  hand  if  Kogers  and  Beech  j^pu^j. 
had  been  sued,  still  more  impossible  would  it  have  been  for  them 
to  plead  in  abatement  that  Scarf  ought  also  to  be  joined,  for  he  ^-^^ 
was  neither  a  partner  when  the  goods  were  ordered,  nor  as 
between  him  and  themselves  could  any  liability  possibly  have 
attached  to  him. 

It  seems  to  me  therefore  that  the  plaintiff  was  necessarily  put 
to  his  election.  He  might  hold  either  Kogers  and  Scarf,  or 
Kogers  and  Beech,  liable :  he  could  not  hold  Kogers,  Scarf,  and 
Beech  all  liable  together.  That  makes  it  unnecessary  for  me  to 
say  much  upon  the  question  of  novation,  except  that  if  your 
Lordships  should  differ  from  the  Court  of  Appeal  in  this  case  you 
will  have  the  satisfaction  of  feeling  that  you  do  so  on  grounds 
which  do  not  seem  to  have  been  clearly  or  fully  presented,  if 
they  were  presented  at  all,  to  the  Court  of  Appeal.  In  the  Court 
of  first  instance  the  case  was  treated  really  as  one  of  what  is 
called  "  novation,"  which  as  I  understand  it  means  this — the  term 
being  derived  from  the  Civil  Law — that  there  being  a  contract  in 
existence,  some  new  contract  is  substituted  for  it,  either  between 
the  same  parties  (for  that  might  be)  or  between  different  parties  ; 
the  consideration  mutually  being  the  discharge  of  the  old  con- 
tract. A  common  instance  of  it  in  partnership  cases  is  where 
upon  the  dissolution  of  a  partnership  the  persons  who  are  going 
to  continue  in  business  agree  and  undertake,  as  between  them- 
selves and  the  retiring  partner,  that  they  will  assume  and  dis- 
charge the  whole  liabilities  of  the  business,  usually  taking  over 
the  assets ;  and  if  in  that  case  they  give  notice  of  that  arrange- 
ment to  a  creditor,  and  ask  for  his  accession  to  it,  there  becomes 
a  contract  between  the  creditor  who  accedes  and  the  new  firm,  to 
the  effect  that  he  will  accept  their  liability  instead  of  the  old 
liability,  and  on  the  other  hand  that  they  promise  to  pay  him  for 
that  consideration. 

Now  if  this  case  had  rested  upon  that  ground  (on  which  it 
appears  to  have  been  put  in  the  Court  of  first  instance),  1  could 
not  myself  have  agreed  in  the  decision  at  which  the  Court  of  first 
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H.  L.  (E.)   instance  arrived ;  because  there  is  really  only  one  act  done  upon 
1882      which  a  serious  argument,  as  it  seems  to  me,  could  be  founded  in 
favour  of  novation,  if  the  circumstances  had  required  that  the 
Jasdine  should  be  put  upon  that  ground.    I  mean  the  giving  of  the 
  cheque  which  I  have  alreadv  mentioned,  on  the  22nd  of  July 

Lord  Selborne,  ^  "  ^ 

i^c.  1878  by  the  new  firm.  Down  to  that  time  it  was,  as  it  seems  to 
me,  merely  in  the  natural  and  ordinary  course  of  things  that 
when  the  notice  of  dissolution  referred  to  Mr.  Kogers  (who  was 
continuing  to  carry  on  the  business  of  that  firm  with  Beech),  as 
the  person  who  would  receive  and  pay  all  debts  owing  to  or  by 
the  old  firm,  either  Mr.  Eogers  or  his  firm  should  act  in  the 
liquidation  of  the  affairs  and  debts  of  the  old  concern;  and  the 
mere  corresponding  with  them,  the  mere  sending  in  the  account  to 
them,  would  not,  as  it  seems  to  me,  make  Beech  liable  unless  he  did 
somethiDg  to  make  himself  liable  beyond  carrying  on  that  kind 
of  correspondence.  Then,  upon  the  other  hand,  is  there  sufficient 
evidence  of  the  intention  which  would  be  necessary  on  the  part  of 
the  plaintiff  to  relinquish  these  original  debtors?  The  fact  of 
this  cheque  being  given,  which  as  I  have  said  is  the  only  thing 
which  can  be  relied  upon  as  shewing  that  Beech  was  willing  to 
make  himself  liable,  is  perfectly  consistent  with  the  plaintiff's  not 
relinquishing  the  original  debtors.  If  it  results  in  payment  he  is 
perfectly  entitled  to  take  it.  If  it  does  not  result  in  payment  it 
will  not  fulfil  its  original  object.  It  did  not  result  in  payment, 
and  the  action  followed.  The  proof  in  bankruptcy  afterwards 
being  in  invites,  though  it  might  be  some  evidence  of  the  intention 
of  the  plaintiff  to  get  what  he  could  out  of  Kogers  and  Beech,  yet 
certainly  would  be  no  evidence  of  any  accession  on  the  part  of 
Beech  to  the  liability,  which  was  not  upon  him  at  all. 

I  therefore  should  not  have  differed  from  the  opinion  of  the 
Court  of  Appeal  if  I  had  thought  (as  the  Court  of  Appeal  seem  to 
have  treated  it)  that  the  case  depended  upon  what  is  called  the 
doctrine  of  novation.  I  am  inclined  to  say  that  the  facts  which 
have  taken  place  were  susceptible  of  an  interpretation  consistent 
with  an  intention  on  the  part  of  the  plaintiff  to  retain  his  original 
debtors,  at  all  events  at  the  time  of  action  brought,  and  that 
on  the  other  hand  there  was  nothing  to  make  Beech  a  debtor  if 
he  had  not  been  so  before.    But  as  Beech  was  really  a  debtor. 
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the  whole  doctrine  of  novation  disappears  from  the  case,  and  H.  L.  (E.) 
the  question  is  which  I  originally  stated,  namely  whether  it  is  1882 
is  possible,  after  choosing  to  hold  those  who  actually  gave  the  scaep 

order  and  received  the  goods  liable,  and  proceeding  against  them  jj^^^jj^^ 

as  debtors  in  such  a  way  as  to  amount  to  a  distinct  election  to   

Lord  Selbome, 

take  their  liability,  to  retract  that  and  to  fall  back  upon  the  ^.a 
liability  which,  on  a  different  principle,  might  have  been  asserted 
against  the  other  two,  that  is  to  say  against  Scarf  and  Eogers,  to 
the  exclusion  of  Beech.  I  think  that  the  plaintiff  was  bound  by 
his  election,  and  that  after  approbating  the  liability  according  to 
the  facts,  and  taking  as  his  debtors  those  who  had  actually  given 
the  order,  he  could  not  when  it  suited  his  convenience  retract  it, 
reprobate  it,  and  go  back  upon  the  liability,  by  estoppel,  of  the 
man  who  never  gave  the  order  at  all. 

Then  did  the  plaintiff  do  that  which  was,  and  ought  to  be  held 
as,  an  election  of  liability  ?  I  think  that  he  did,  with  full  know- 
ledge of  all  the  facts  from  the  25th  of  February.  He  not  only 
carried  on  the  correspondence  to  which  I  have  referred — which 
might  have  been  entirely  consistent  with  his  reserving  his  right 
to  elect ;  he  not  only  received  the  cheque — upon  which  I  am  dis- 
posed to  make  the  observation  that  taking  it  would  not  have 
been  a  conclusive  election — but  he  brought  his  action  against 
Eogers  and  Beech;  and  not  only  did  he  bring  his  action,  but 
when  the  action  was  stopped  by  the  liquidation  he  carried  in  his 
proof,  swearing  that  they  were  justly  and  truly  indebted  to  him 
for  the  goods  as  sold  and  delivered  by  him  to  them.  Eogers  and 
Beech  were  in  point  of  fact  the  debtors,  and  he  had  the  benefit 
of  that  which  really  (without  going  into  any  technical  distinc- 
tions) for  this  purpose  appears  to  me  to  be  a  sufficient  ground  of 
judgment. 

I  do  not  think  it  necessary  to  go  into  any  of  the  cases  which 
have  been  mentioned,  because  I  think  that  the  principle  is  per- 
fectly distinct.  The  case,  which  was  relied  upon  by  the  respon- 
dent, of  Curtis  V.  Williamson  (1)  simply  held  that  the  mere  act  of 
making  and  filing  in  bankruptcy  an  affidavit  of  the  kind  which 
was  made  was  not  one  as  to  which  the  party  would  have  no  locus 
penitentisB  under  any  circumstances,  where  he  had  been  desirous, 
(1)  Law  Kep.  10  Q.  B.  57. 
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when  he  had  fully  considered  the  matter,  of  withdrawing  it  before 
it  was  put  upon  the  file ;  and  nothing  was  done,  so  far  as  appears, 
after  it  was  put  upon  the  file.  There  was  nothing  to  bind  him  to 
his  election  except  that  inadvertent  and  (at  the  time  when  it  was 
done)  unintentional  act  of  his  agent ;  and  the  Court  were  quite 
right  in  holding  that  that  ought  not  to  be  regarded  as  an  election 
by  him. 

I  need  not  refer  particularly  to  the  facts  of  Bilhorough  v. 
Holmes  (1),  but  a  proof,  under  circumstances  similar  to  the  pre- 
sent, was  held,  upon  the  principle  of  election,  to  bind  the  party 
who  made  it.  In  BoUomley  v.  Nuttall  (2)  an  acceptance  had  been 
given,  which  was  evidence  of  a  successive  obligation,  and  proof  of 
it  would  by  no  means  extinguish  or  destroy  any  right  which  the 
party  might  have  upon  the  original  debt  and  the  original  con- 
sideration. 

There  is,  therefore,  as  was  frankly  admitted  at  the  Bar,  no 
direct  authority  upon  this  point.  Your  Lordships  are  obliged  to 
determine  it  upon  principle ;  and  on  principle  I  think  your  Lord- 
ships ought  to  hold  that  the  Plaintiff  was  put  to  his  election,  that 
he  made  it  when  he  brought  the  action  and  proved  in  the  liquida- 
tion, and  that  he  cannot  now,  consistently  with  the  election  which 
he  has  made,  hold  Mr.  Scarf  liable. 

I  therefore  move  your  Lordships,  that  the  order  under  appeal 
be  reversed ;  which  will  have  the  effect  of  restoring  the  judgment 
of  the  Court  of  first  instance ;  and  that  the  defendant  (the  appel- 
lant here)  have  his  costs  in  the  Court  of  Appeal  and  in  this 
House. 


LoED  Blaokbuen  :— 

My  Lords,  I  am  of  the  same  opinion.  This  was  an  action 
against  Scarf  to  recover  the  price  of  goods  sold  and  delivered. 
It  is  admitted  that  on  the  30th  of  January  1878  the  goods  were 
ordered  from  the  plaintiff  Jardine  by  Kogers,  he  sending  the 
order  in  the  name  of  the  firm  of  W.  H.  Kogers  &  Co.,  which  was 
the  name  under  which  he  and  Scarf  had  traded,  and  under 
which  name  they  had  dealt  with  the  plaintiff ;  that  the  plaintiff 
well  kuew  that  he  and  Scarf  had  been  the  persons  so  trading ; 
(1)  5  Ch.  D.  255.  (2)  5  0.  B.  (N.  S.)  122  ;  28  L.  J.  (CP.)  1X0. 
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that  those  goods  thus  ordered  upon  the  30th  of  January  were    h.  L.  (E.) 
afterwards  supplied,  part  upon  the  1st  of  February,  part  upon  i882 
the  16th  and  part  upon  the  20th.    One  question  of  fact  was,  g^^^^^. 
when  had  the  plaintiff,  Jardine,  notice  of  what  was  the  fact, 
namely  that  Scarf  had  ceased  to  be  a  partner,  and  that  at  the 
time  when  the  goods  were  ordered  and  at  the  time  when  the 
goods  were  supplied,  the  firm  of  Eogers  &  Co.  consisted  not  of 
Kogers  and  Scarf  but  of  Eogers  and  Beech,  who  had  not  been 
formerly  a  partner  but  had  come  into  partnership  with  Kogers 
afterwards  and  not  till  Scarf  had  retired?    Now  on  that,  I 
understand,  the  question  went  to  the  jury. 

The  fact  was  plain  that  on  the  5th  of  February  1878  this 
notice  was  printed  in  the  Gazette :  "  Notice  is  hereby  given  that 
the  partnership  heretofore  subsisting  between  us,  the  undersigned 
Benjamin  Scarf  and  William  Henry  Eogers,  carrying  on  business 
as  merchants  at  82  Church  Street,  Manchester,  under  the  firm  of 
W.  H.  Eogers  &  Co.,  was  dissolved  by  mutual  consent  on  the  27th 
day  of  July  last.  All  debts  owiog  to  or  by  the  said  firm  will  be 
received  and  paid  by  the  said  W.  H.  Eogers  alone,  who  will  con- 
tinue to  carry  on  the  business  as  heretofore,  in  partnership  with 
the  undersigned  James  Beech,  under  the  firm  of  W.  H.  Eogers 
&  Co."  If  Mr.  Jardine,  the  plaintiff,  had  not  been  a  person^ who 
had  dealt  with  the  former  firm,  the  notice  in  the  Gazette  would 
have  given  him  notice  as  from  that  5th  of  February  which  was 
after  the  order  had  been  given  upon  the  30th  of  January.  The 
goods  were  delivered  at  different  times,  as  I  have  stated,  substan- 
tially after  the  5th  of  February ;  and  it  was  material  to  ascertain 
when  it  was  that  Mr.  Jardine  got  actual  notice.  As  soon  as  he 
was  aware  of  this  notice  being  published  in  the  Gazette  it  is  quite 
plain  that  he  would  know  that  the  authority  which  had  originally 
belonged  to  Eogers  to  bind  himself  and  Scarf  had  been  revoked. 
But  he  was  not  bound  to  read  the  Gazette  ;  and  in  point  of  fact  it 
appears,  according  to  the  finding  of  the  jury,  that  he  did  not  read 
it ;  and  it  was  not  until  the  25th  of  February  that  he  received  a 
circular,  at  the  bottom  of  which  was  appended  the  Gazette  notice, 
and  which  circular  was  in  these  terms :  "  Sir,  I  beg  to  call  your 
attention  to  the  annexed  notice  of  dissolution  of  partnership 
lately  existing  between  Mr.  Benjamin  Scarf  and  myself,  and  I 
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H.  L.  (E.)  have  the  pleasure  to  inform  you  that  Mr.  James  Beech  has  joined 

1882  me  in  the  business,  and  will  take  an  active  part.    The  style  of 

Scarf  ^™  ^^^^  ^ot  be  altered.    Undernoted  are  the  signatures  of 

Jam)ine  ^^^^  partner.  Yours  truly,  W.  H.  Kogers  ;"  then  the  signatures 
  were  given,  and  below  that  was  a  copy  of  the  notice  which  had 

ord  Blackburn.  , 

—  been  previously  published  in  the  Gazette.  The  finding  of  the  jury 
was  that  this  notice  came  to  Mr.  Jardine  on  the  25th  of  February, 
and  not  sooner. 

Now  that  being  the  case,  the  question  then  arose,  what  defence, 
if  any,  was  proved.  It  was  agreed  that  this  should  be  deter- 
mined by  the  Court  without  asking  any  further  question  of  the 
jury,  but  taking  the  evidence  and  drawing  the  inferences  of  fact, 
whether  there  was  a  defence  or  not.  On  that  Denman  J.  who 
tried  the  case  thought  (it  was  apparently  put  to  him  in  that  way) 
that  the  question  was  whether  or  not  there  was  novation ;  which 
the  Lord  Chancellor  has  just  said  (and  I  quite  agree  with  him) 
is  another  word  for  accord  and  satisfaction  by  giving  in  substitu- 
tion the  liability  of  another  person  upon  another  contract  in  lieu 
of  the  contract  for  which  the  former  partners  were  liable ;  and 
Denman  J.  thought  that  there  had  been  a  novation  proved. 

When  the  case  came  before  the  Court  of  Appeal  the  majority 
of  the  Court  of  Appeal  (Baggallay  L.J.  seems  to  have  doubted 
about  it)  thought  that  the  novation  in  that  sense  was  not  proved. 
I  do  not  feel  quite  certain  whether  if  I  knew  all  the  evidence  (for 
it  has  not  been  brought  fully  before  us^ — if  I  thought  the  question 
was  whether  there  was  novation  or  not — I  should  have  agreed  with 
them  that  on  the  evidence  brought  before  us  it  was  not  in  this 
case  proved.  I  need  not,  however,  enter  into  the  question  how 
that  was ;  because  my  opinion,  which  leads  me  to  concur  in  the 
judgment  which  has  just  been  moved,  is  that  that  was  not  the  real 
question — that  there  was  a  mistake  and  a  misapprehension  on  the 
part  not  only  of  the  counsel  who  argued  it,  but  of  the  J udges  who 
heard  the  case,  when  they  thought  that  the  question  was  that  of 
novation,  the  defence  really  depending  upon  a  prior  question. 

Though  the  amount  now  in  dispute  is  very  small,  the  question 
is  an  important  one.  I  do  not  think  there  can  be  any  doubt  (it 
is  very  old  law  indeed)  that  where  a  person  has  given  authority 
to  another  (it  is  not  peculiar  to  partnership)  the  authority  being 
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such  as  would  apparently  continue,  he  is  bound  to  those  who  act   H.  L.  (E.) 
upon  the  faith  of  that  authority,  though  he  has  revoked  it,  unless  1882 
he  has  given  the  proper  notice  of  the  revocation.    In  this  case  I  Scaef 
think  there  can  be  no  doubt  that  Eogers  having  been  partner  with  j^^ine. 
Scarf  had  authority,  and  apparently  continuing  authority,  to  bind  ^^^^  ^J^i^ 

Scarf  as  to  all  matters  concerning  the  partnership,  and  that  Mr.   

Jardine  being  an  old  customer  had  a  right  to  believe  that  that 
authority  continued  until  he  was  told  that  it  was  revoked.  But 
then  I  do  not  think  that  the  liability  is  upon  the  ground  that  the 
authority  actually  continues.  I  think  it  is  upon  the  ground,  as 
has  been  very  well  put  and  explained  in  Freeman  v.  CooJce  (1) 
that  there  is  a  duty  upon  the  person  who  has  given  that  authority 
if  he  revoke  it,  to  take  care  that  notice  of  that  revocation  is  given 
to  those  who  might  otherwise  act  on  the  supposition  that  it  con- 
tinued; and  the  failure  to  give  that  notice  precludes  him  from 
denying  that  he  gave  the  authority  against  those  who  acted  upon 
the  faith  that  that  authority  continued.  I  put  rather  an  emphasis 
upon  those  last  words  **  against  those  who  acted  upon  the  faith 
that  that  authority  continued,"  for  I  think  that  no  man  has  a 
right  to  say  I  know  now  that  the  authority  was  in  fact  revoked, 
but  I  will  continue  to  go  on,  and  will  do  things  subsequently,  and 
act  upon  the  supposition  that  I  hold  this  person  liable,  though  I 
am  not  actually  acting  upon  the  faith  that  he  has  given  authority, 
but  I  am  acting  upon  the  ground  that  I  find  another  is  really 
liable,  and  I  will  only  come  on  him  if  that  other  does  not  pay." 
I  do  not  think  he  can  do  that.  The  question  therefore  is  this, 
was  Mr.  Jardine  acting  upon  the  faith  that  it  was  so? 

Now  Mr.  Jardine  upon  the  30th  of  January,  as  far  as  appears 
upon  the  evidence,  had  never  so  much  as  heard  of  Mr.  Beech. 
Mr.  Jardine  when  he  received  the  order  from  W.  H.  Eogers  &  Co. 
had  every  reason  to  think  that  he  was  contracting  to  supply  these 
goods  to  Eogers  and  Scarf,  and  he  did  supply  the  substantial  part 
of  the  goods  on  the  Ist,  16th,  and  20th  of  February,  before  he  had 
any  notice  that  he  was  not  supplying  them  to  Eogers  and  Scarf. 
Therefore  clearly  at  that  time  he  was  in  the  case  of  a  person  who 
had  acted  upon  the  faith  that  W.  H.  Eogers's  authority  when  he 
gave  the  order  still  continued  when  he  supplied  the  goods ;  and 

(1)  2  Ex.  054. 
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H.  L.  (E.)  he  therefore  certainly  had  a  right  to  hold  Scarf  liable  on  that 
1882  ground.  But  it  is  quite  clear  from  the  notice,  and  the  circular 
Scarp  which  I  have  already  read,  that  on  the  25  th  of  February  he 
became  aware  that  though  Eogers  had  apparent  authority,  and 
though  he  having  acted  upon  that  apparent  authority  had  a 
right,  if  he  pleased,  to  hold  Scarf  liable,  yet  in  point  of  fact 
Scarf  was  not  really  a  principal,  and  had  not  given  real  autho- 
rity; that  in  point  of  fact  Eogers  was  not  acting  by  Scarf's 
authority  but  by  Beech's  authority,  and  that  Eogers  and  Beech 
were  the  real  persons  who  had  ordered  the  goods  and  who  had 
received  them,  and  were  the  persons  who  were  therefore  liable  ; 
because  in  fact  Eogers  had  authority  from  Beech  and  had  not  in 
fact  authority  from  Scarf. 

The  first  question  therefore  which  arises  is,  could  a  person  who 
knew  that  he  held  both  Beech  and  Eogers  liable,  and  had  very 
rightly  the  power  to  say  "  I  will  treat  this  as  being  a  joint  liability 
of  Eogers  and  Beech "  say  "  I  will  treat  it  not  only  as  the  joint 
liability  of  Eogers  and  Beech,  but  as  the  joint  liability  of  Eogers, 
Beech,  and  Scarf,"  treating  them  all  three  as  jointly  liable  ? 
And  certainly,  though  counsel  could  not  [produce  any  precise 
authority  upon  the  point,  I  should  myself,  unless  I  had  seen 
what  the  Judges  of  appeal  had  here  said,  never  have  entertained 
the  slightest  doubt  that  he  could  not.  I  should  not  myself 
have  entertained  a  doubt  that  in  old  times  a  plea  in  abatement, 
in  an  action  against  Eogers  and  Beech  for  not  joining  Scarf, 
would  have  been  bad ;  nor  could  I  have  doubted  that  in  old  times 
if  an  action  had  been  brought  against  Eogers,  Scarf,  and  Beech 
jointly,  there  would  have  been  a  nonsuit  entered,  upon  the  ground 
that  there  was  a  variance  in  the  proof — that  there  was  no  proof 
that  the  three  were  liable.  I  say,  I  should  not  have  doubted 
that  at  all  if  I  had  not  found  (unless  there  has  been  some  mis- 
print, or  some  inaccuracy  in  the  shorthand  note)  that  that  was 
not  the  view  of  the  Court  of  Appeal.  Lord  Coleridge  is  reported 
to  have  said,  "  The  three  partners  are  all  primarily  liable  clearly." 
I  think  that  at  the  moment  when  he  said  that  he  could  not  have 
had  the  facts  before  him.  The  three  never  were  partners  at  all — 
I  cannot  see  how  he  could  possibly  say  that  that  was  the  case  if 
he  remembered  the  facts.    Brett  L.J.  does  not  say  that  in  terms. 
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but  he  does  say  what  almost  involves  the  same  thing.    When  he   H.  L.  (E.) 
treats  it  as  a  novation  he  says  "  I  cannot  infer  from  the  fact  of  his  1882 
making  a  claim  against  people  with  respect  to  whom  he  had  a  scarf 
valid  claim  "  (by  that  he  means  Eogers  and  Beech)  *'  that  he  had  j^edine 
given  up  his  claim  against  another  person  who  was  liable  to  him." 
Now  I  do  not  think  that  that  other  person  (Scarf)  was  as  I  have 
said  before,  liable  to  Jardine.    Scarf  was  precluded  or  estopped 
from  denying  that  he  had  given  the  authority  which  would  have 
made  him  liable,  if  the  fact  had  been  so,  but  I  do  not  think  that 
it  was  so ;  and  I  agree  with  what  the  Lord  Chancellor  has  said, 
that  the  difference  is  an  important  one. 

There  seems  not  only  to  be  no  distinct  authority  upon  the 
subject,  but  there  really  seems  to  have  been  a  doubt  in  the  minds 
of  these  able  Judges  (at  least  it  is  quite  clear  that  they  do  not 
seem  to  have  perceived  the  point  clearly)  whether  or  no  the 
Plaintiff  could  consider  all  three  persons  jointly  liable.  I  think 
it  important  to  say  distinctly  that  in  my  opinion  he  could  not, 
and  to  say  that  the  right  which  the  Plaintiff  had  when  he  got 
the  notice  on  the  25th  of  February  was  to  sue  either  at  his  option, 
but  he  was  not  bound  to  sue  Scarf.  He  might  very  reasonably 
and  properly  say  "I  think  that  I  have  a  legal  right  to  hold 
Mr.  Scarf  liable  because  he  did  not  give  notice  to  me  in  time ; 
but  I  am  not  going  to  do  so.  I  find  now  that  I  have  a  right 
to  hold  Kogers  and  Beech  liable  and  will  do  so;"  and  if  he  had 
communicated  that  to  the  parties,  there  could  be  no  doubt  at 
all  that  when  he  had  elected  thus  to  charge  Kogers  and  Beech 
and  Kogers  and  Beech  only,  there  would  have  been  no  question 
whatever  that  it  was  a  final  and  conclusive  election  and  that  he 
could  in  no  way  after  that  charge  Scarf.  But  he  had  also  a  right 
if  he  pleased  to  say  "  I  will  proceed  upon  the  ground  that  Scarf 
has  made  himself  liable  to  me.  I  will  hold  Scarf  liable."  But  in 
that  case  I  think  he  could  not  hold  Beech  also  liable.  It  seems 
to  me  that  he  had  his  choice  between  the  two :  he  had  his  choice 
whether  he  would  hold  Kogers  and  Beech  liable  as  in  fact  they 
were,  or  Kogers  and  Scarf  liable  as  he  had  supposed  tliey  were, 
though  Scarf  was  not  liable  in  fact ;  but  he  could  not  hold  both 
sets  of  persons  liable.  And  then  comes  the  question  wliich  ought 
to  have  been  decided,  not  whether  there  was  a  novation  (upon 
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H.  L.  (E.)  which  probably  if  I  had  thought  that  that  was  the  question  I 
1882  should  have  agreed  with  the  majority  of  the  Court  of  Appeal) 
ScABP  but  whether  the  Plaintiff  had  before  the  30th  of  September,  the 
Jaedine  which  he  for  the  first  time  made  a  claim  against  Scarf, 
  made  a  final  determination  of  the  election  by  which  he  had  to 

Lord  Blackburn.  ^  ^ 

—      choose  which  of  the  two  sets  of  parties  he  would  hold  liable. 

Now  on  that  question  there  are  a  great  many  cases ;  they  are 
collected  in  the  notes  to  Dumpors  Case  (1),  and  they  are  uniform 
in  this  respect,  that  where  a  man  has  an  option  to  choose  one  or 
other  of  two  inconsistent  things,  when  once  he  has  made  his 
election  it  cannot  be  retracted,  it  is  final  and  cannot  be  altered. 
"Quod  semel  placuit  in  electionibus,  amplius  displicere  non 
potest."  That  is  Coke  upon  Littleton  (2),  and  I  do  not  doubt 
that  there  are  many  older  authorities  to  the  same  effect ;  but  that 
rule  has  been  uniformly  acted  upon  from  that  time  at  least  down 
to  the  present.  When  once  there  has  been  an  election  to  do  one 
of  the  two  things  you  cannot  retract  it  and  do  the  other  thing ; 
the  election  once  made  is  finally  made. 

But  upon  that  comes  the  question  which  is  the  one  that  now 
arises,  whether  there  was  evidence  here  on  which  your  Lordships 
should  find  as  a  fact  that  there  was  an  election.  In  Clough  v. 
London  and  North  Western  Bailway  Co.  (3)  the  Exchequer 
Chamber  had  to  consider  that  question  a  good  deal  in  a  case  of 
some  importance  in  which  the  judgment  was  carefully  considered. 
I  wrote  it  myself  and  I  say  nothing  further  about  it  than  this, 
that  it  had  the  full  assent  of  all  the  other  J udges.  The  result  of 
what  is  there  said  is  that  where  there  is  a  right  to  elect  the  party 
is  not  bound  to  elect  at  once ;  he  may  wait  and  think  which  way 
he  will  exercise  his  election,  so  long  as  he  can  do  so  without 
injuring  other  persons,  and  accordingly  in  that  particular  case 
it  was  held  that  he  had  not  lost  his  right  to  elect  by  a  reasonable 
waiting  under  rather  peculiar  circumstances ;  but  when  he  has 
once  fully  elected  it  is  final. 

I  may  also  refer  to  the  case  of  Jones  v.  Carter  (4)  as  most 
neatly  stating  the  point.  The  principle,  I  take  it,  running 
through  all  the  cases  as  to  what  is  an  election  is  this,  that  where 


(1)  1  Sm.  L.  C.  8tli  ed.  47,  54.  (3)  Law  Eep.  7  Ex.  34. 

(2)  146  a.  (4)  15  M.  &  W.  718. 
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a  party  in  his  own  mind  has  thought  that  he  would  choose  one  of  H.  L.  (E.) 
two  remedies,  even  though  he  has  written  it  down  on  a  memo-  1882 
randum  or  has  indicated  it  in  some  other  way,  that  alone  will  not  scarf 

bind  him  ;  but  so  soon  as  he  has  not  only  determined  to  follow  one  j^^j^ 

of  his  remedies  but  has  communicated  it  to  the  other  side  in  such   

Lord  Blackburn. 

a  way  as  to  lead  the  opposite  party  to  believe  that  he  has  made   

that  choice,  he  has  completed  his  election  and  can  go  no  further ; 
and  whether  he  intended  it  or  not,  if  he  has  done  an  unequivocal 
act — I  mean  an  act  which  would  be  justifiable  if  he  had  elected 
one  way  and  would  not  be  justifiable  if  he  had  elected  the  other 
way — the  fact  of  his  having  done  that  unequivocal  act  to  the 
knowledge  of  the  persons  concerned  is  an  election.  In  Jones  v. 
Carter  (1)  (the  principle  is  general  though  the  particular  appli- 
cation is  peculiar)  the  question  was  whether  a  man  who  had  a 
right  to  avoid  a  lease  had  avoided  it  or  not.  He  had  at  first 
brought  a  writ  of  ejectment  for  the  purpose  of  avoiding  it,  by 
which  in  modern  times  you  do  not  actually  enter;  but  it  had 
proceeded  so  far  that  the  defendant  had  entered  into  a  consent 
rule ;  and  the  defendant  having  entered  into  a  consent  rule  by 
which  he  had  admitted  the  entry,  the  Court  held  that  it  must  be 
taken  as  if  the  plaintiff  had  entered,  and  that  inasmuch  as  the 
entry  to  avoid  a  lease  was  unequivocal  in  its  nature  he  could  not 
afterwards  say  "The  lease  was  not  void." 

Now  that  is  the  question  which  I  think  the  Court  below  ought 
to  have  decided  and  which  I  think  your  Lordships  now,  having 
power  to  find  all  the  facts,  have  to  decide  upon  the  evidence. 
Was  there,  before  the  30th  of  September,  which  was  the  date 
when  the  plaintiff  first  came  upon  Scarf,  an  unequivocal  election 
to  take  Beech  as  his  debtor  ?  I  do  not  think  that  at  first  there 
was.  I  do  not  think  that  the  mere  fact  of  his  having  continued 
to  enter  in  his  books  these  goods  along  with  others  which  he  had 
undoubtedly  contracted  to  supply  after  the  25th  of  February, 
when  fhe  had  full  notice  (entering  them  in  one  account),  would 
preclude  him;  because  I  think  as  I  said  before,  that  it  was 
merely  an  expression  of  his  own  private  intention  and  opinion, 
which  did  not  bind  the  matter  until  it  was  communicated  to  the 
other  side,  which  it  never  was.  I  do  not  think  that  his  havinf>" 
(1)  15  M.  &  W.  718. 
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H.  L.  (E.)   demanded  money  from  Eogers  after  he  knew  that  Eogers  was 
1882      carrying  on  the  new  firm  of  Eogers  &  Beech  will  do,  for  the 
ScAKF     reasons  given  by  Brett  L.J.,  that  the  notice  of  dissolution  dis- 
Jardine.    tiJictly  said  "  Whatever  Eogers  &  Scarf  owe,  go  to  Eogers,  and 
LordBilTkbura  "'^^S®^^  ^^^^  P^Y  ^^^^       cvidenco  goes  further.    I  am 

  not  sure  that  taking  a  cheque  from  Eogers  &  Beech  as  payment 

was  enough  to  make  an  election,  because  I  think  that  in  acting 
on  the  authority  given  by  Scarf  to  Eogers  to  pay  the  debts  for 
him  and  Scarf,  Eogers  might  pay  money  by  the  new  firm's  cheque 
or  otherwise  as  he  pleased.  But  then  the  plaintiff  goes  on  and 
issues  a  writ  against  Eogers  &  Beech — he  sues  Beech.  I  am 
unable  to  conceive  a  more  unequivocal  act;  he  has  thereby 
adopted  Beech  as  his  debtor  at  that  time.  I  do  not  think  its 
going  to  judgment  or  not  going  to  judgment  is  material.  How 
he  could  possibly  do  a  more  unequivocal  act  than  issuing  a  writ 
against  Eogers  &  Beech  I  cannot  imagine.  The  result  of  his 
issuing  the  writ  was  that  Eogers  &  Beech  not  being  able  to  get 
time  to  obtain  terms  went  into  liquidation,  and  then  the  plaintiff 
sent  in  his  affidavit  claiming  to  prove  against  Eogers  &  Beech  for 
this  sum  which  is  now  in  dispute,  and  also  for  the  subsequent 
debts,  treating  them  all  as  one.  I  think  that  also  is  an  unequi- 
vocal act.  And  taking  the  whole  together  I  can  bring  myself  in 
no  way  to  doubt,  that  upon  the  facts  we  ought  to  find  that  Mr. 
Jardine  having  the  right  of  election  between  holding  Beech 
liable  and  holding  Scarf  liable,  had,  before  he  ever  came  upon 
Scarf,  finally  determined  his  election  and  taken  Beech  as  liable, 
and  that  he  could  not  hold  both  Scarf  and  Beech  liable. 

I  am  consequently  of  opinion  that  the  judgment  should  be  for 
the  defendant,  though  not  upon  the  ground  on  which  it  was 
originally  put,  namely  that  there  was  a  novation,  but  upon  the 
ground  that  Scarf  never  was  liable,  for  this  reason,  that  before 
any  step  was  taken  to  make  him  liable,  a  final  and  conclusive 
election  had  been  made  to  hold  Beech  liable,  which  involved 
impliedly  that  Scarf  was  not. 

LoED  Watson  : — 

My  Lords,  this  case  has  been  disposed  of  by  the  Court  of  Appeal 
upon  the  assumption  that  the  position  of  the  appellant  is,  in  law. 
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|)recisely  the  same  as  if  he  had  been  in  fact  a  partner  of  the  firm 
by  which  the  debt  sued  for  was  contracted.  Had  the  appellant 
actually  been  a  member  of  the  firm  of  W.  H.  Eogers  &  Co.  on 
the  30th  of  January  1878  when  the  goods,  the  price  of  which  is 
now  in  question,  were  ordered,  he  would  thereby  have  become  the 
debtor  of  the  respondent,  and  it  would  in  that  case  have  been 
necessary  for  him  to  satisfy  your  Lordships  that  the  facts,  admitted 
or  proved,  are  sufficient  to  sustain  the  inference  that  the  respoa- 
dent  has  agreed  to  discharge  his  claim  against  the  appellant,  and 
to  accept  the  new  firm  of  W.  H.  Eogers  &  Co.  as  his  debtors.  In 
such  circumstances  the  original  debtor  must  continue  to  be  liable 
unless  there  has  been  payment  or  novation  of  the  debt. 

The  appellant  had  in  point  of  fact,  ceased  to  be  a  partner  of  the 
<irm  of  W.  H.  Eogers  &  Co.  before  the  goods  were  ordered  or 
supplied  to  the  new  firm.  Notwithstanding  that  fact  he  was 
<3stopped  from  asserting  as  against  the  respondent,  who  had  been 
one  of  his  customers,  that  the  contract  was  not  made  with  the  old 
firm,  because  notice  had  not  been  given  to  the  respondent  of  its 
'dissolution  by  his  ceasing  to  be  a  partner.  In  other  words, 
although  the  goods  were  ordered  and  received  by  the  new  firm,  it 
was  the  right  of  the  respondent,  if  he  chose  to  assert  it,  to  insist 
•that  the  old  firm,  and  not  the  new,  must  be  held  to  have  con- 
tracted with  him,  and  to  be  liable  for  the  price  of  goods  supplied 
'Under  the  contract  before  he  received  the  notice  of  the  21st  of 
February  1878.  He  had  the  undoubted  right  to  select  his  debtor, 
to  hold  either  the  old  firm  or  the  new  firm  responsible  to  him  for 
the  fulfilment  of  the  contract ;  but  I  know  of  no  authority  for  the 
proposition  that  the  respondent  could  hold  his  contract  to  have 
been  made  with  both  firms,  or  that  having  chosen  to  proceed 
vagainst  one  of  these  firms  for  recovery  of  his  debt  he  could  there- 
after treat  the  other  firm  as  his  debtor. 

I  am  accordingly  of  opinion  that  the  facts  of  the  present  case 
raise  no  question  of  novation,  and  that  the  only  question  to  be 
•determined  is  whether  the  respondent  did  or  did  not  elect  to  take 
the  new  firm  of  V^.  H.  Eogers  &  Co.  as  his  debtors  for  the  price 
of  the  goods  furnished  by  him  prior  to  the  25  th  of  February 
1878  under  the  order  given  by  that  firm  upon  the  30th  of 
January. 
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In  this  aspect  of  the  case  it  becomes  unnecessary  to  dispose  of 
the  question  discussed  and  decided  in  the  Courts  below,  namely 
whether  the  transactions  of  the  respondent  with  the  new  firm 
subsequent  to  the  notice  of  February  sufiSciently  establish  the 
appellant's  plea  of  novatio  debiti.  I  am  of  opinion,  with  your 
Lordships,  that  the  legal  proceedings  to  which  the  respondent 
resorted  in  August  and  September  1878  fully  warrant  the  infer- 
ence that  he  did  elect  to  take  the  new  firm  as  his  debtors,  and 
consequently  that  he  has  no  right  to  recover  the  debt  for  which 
he  sues  from  the  appellant. 

Lord  Bramwell 

My  Lords,  I  am  entirely  of  the  same  opinion.  In  this  case  the 
plaintiff  had  the  right  to  maintain  an  action  against  Eogers  and 
Scarf  or  against  Kogers  and  Beech ;  and  indeed,  subject  to  what 
would  have  been  a  plea  in  abatement  formerly,  and  now  is  the 
addition  of  a  party  by  order,  he  had  the  right  to  maintain  an 
action  against  each  one  of  the  three ;  but  he  would  have  been 
compelled  to  join  one  of  the  two  with  the  other — he  would  have 
been  compelled  to  join  Rogers  with  Scarf  if  he  had  sued  Scarf 
alone,  or  Rogers  with  Beech  if  he  had  sued  Beech  alone,  or  Beech 
or  Scarf  with  Rogers  if  he  had  sued  Rogers  alone.  For  I  imagine 
that  under  the  Judicature  Act  and  the  rules  he  could  be  com- 
pelled to  sue  the  two  jointly  and  not  severally ;  otherwise  th& 
effect  of  the  Judicature  Act  would  be  to  turn  every  joint  con- 
tract into  a  joint  and  several  contract,  which  I  imagine  was  not 
intended.  It  results  therefore  that  the  right  of  the  plaintiff  was 
to  sue  either  Rogers  and  Scarf  jointly,  or  Rogers  and  Beech 
jointly.  I  am  very  clearly  of  opinion  that  he  had  no  right  to  sue- 
all  three  jointly.  It  is  impossible  to  say  that  there  was  any  joint 
contract  by  the  three,  either  in  fact  or  by  estoppel. 

Now  that  being  the  condition  of  things,  when  the  truth  was 
known  to  the  plaintiff,  I  do  not  think  that  he  was  bound  to  elect 
at  any  particular  time  ;  but  I  am  satisfied  that  when  he  did  elect 
he  was  bound,  and  that  after  seeking  to  enforce  his  remedy,  or 
indeed  enforcing  his  rights,  against  one  pair,  that  is  to  say  Rogers 
and  Beech,  he  had  not  the  right  to  maintain  another  action  against 
Scarf  separately.   He  could  not  maintain  a  second  action  against 
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Scarf  UDless  he  joined  Eogers  with  him,  and  the  result  would  be   H.  L.  (E.) 
that  there  would  be  two  actions  against  Eogers  for  the  same  debt.  It  1882 
seems  to  me  demonstrable,  therefore,  that  if  the  plaintiff  elected  Scakp 
to  sue  any  two  he  could  not  maintain  an  action  against  the  third  j^u^'u^j, 
man  either  separately,  or  jointly  with  one  of  the  two  whom  he 
had  originally  sued. 

That  being  so,  the  plaintiff  was  not  bound  to  elect,  but  if  he  did 
elect  he  was  concluded  by  his  election ;  and  without  occupying 
your  Lordships'  time  further  I  have  only  to  add  that  it  is  to  my 
mind  absolutely  plain  that  in  this  case  his  conduct  was  an  election 
to  sue  and  maintain  his  action  against  Eogers  and  Beech,  and  con- 
sequently that  he  has  lost  his  right  to  maintain  any  action  against 
Scarf. 

Order  af'pealed  from  reversed;  judgment  of  Benman  J. 
for  the  defendant  {the  appellant)  restored,  with 
costs  in  the  Court  of  Appeal  and  in  this  House  ; 
cause  remitted  to  the  Queens  Bench  Division, 

Lords  Journals  13th  June  1882. 

Solicitors  for  appellant :  W.  <&  J.  Flower  dt  Nussey,  for  KillicJc, 
Button,  (&  Vint,  Bradford, 

Solicitors  for  respondent :  Buchanan  dt  Eogers,  •  . 
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Practice — Scotch  Bankrvptcy — Lien — Bills  accepted  against  Goods — Bank- 
ruptcy of  hoth  Drawer  and  Acceptor  during  Currency  of  Bills — English 
Rule  of  Ex  parte  Waring  (19  Yes.  345;  2  Rose,  182)  inconsistent  with 
Scotch  Bankruptcy  System* 

Rule  of  the  Englisli  bankruptcy  system  fixed  by  Ex  parte  Waring  (19  Yes. 
345 ;  2  Rose,  182),  and  as  extended  in  subsequent  cases,  has  not  been  adopted 
in  Scotland  and  is  inconsistent  with  Scotch  bankruptcy  law. 

In  Scotch  practice  where  B.  accepts  bills  drawn  by  A.  against  goods  left 
in  B.'s  hands  as  security,  if  both  become  bankrupt,  the  bill-holder  can  rank 
on  the  estate  of  each  for  the  amount  of  the  bills  to  the  effect  of  recovering 
full  payment,  but  B.'s  estate  is  entitled  to  be  indemnified  for  any  dividends 
which  his  estate  may  be  required  to  pay  in  respect  of  the  bills,  A.'s  estate 
having  a  right  to  the  balance  of  the  proceeds  of  the  goods,  after  such  indem- 
nity has  been  given. 

By  agreement  between  A.  and  B.,  the  latter  undertook  to  employ  his  works 
in  heckling  and  spinning  yarns  at  a  specific  rate.  By  the  8th  article  of  the 
agreement  it  was  provided  that  all  material  and  yarn  at  B.'s  works  should 
continue  to  be  the  sole  property  of  A.,  subject  only  to  the  lien  of  B.  for  the 
cost  of  manufacture  and  for  advances  made  by  him,  or  other  debts  due  to 
him  by  A.  By  the  9th  article  B.  became  bound  to  give  his  acceptances  for 
a  sum  not  exceediug  three  fourths  of  the  value  of  the  raw  material  and  yarn 
held  by  him  on  A.'s  account,  and  should  be  entitled  to  "  a  right  of  lien 
or  retention  of  goods  to  a  value  sufiicient  to  cover  such  acceptances." 

Both  A.  and  B.  became  bankrupt.  At  the  date  of  the  bankruptcy  B.  was 
liable  as  acceptor  on  bills  drawn  by  A.  to  the  amount  of  £16,000,  and  he 
held  goods  belonging  to  A.  (since  sold  for  £4025  14s.  2c?.),  on  which  he  had 
a  right  of  lien  or  retention  to  indemnify  him  from  that  liability.  The 
holders  of  the  bills  claimed  to  have  the  whole  proceeds  applied,  in  the  first 
place  in  payment  of  the  bills,  as  far  as  they  would  extend,  so  as  to  reduce 
their  amount  of  proof  [against  the  two  estates  to  about  £12,000  instead  of 
£16,000,  relying  upon  the  English  case  of  Ex  parte  Waring  (19  Yes. 
345  ;  2  Rcse,  182). 

B.'s  trustees  maintained  that  the  bill-holders  must  continue  to  rank  on 
both  bankrupt  estates  for  the  full  amount  of  the  bills,  and  claimed  that  all 
dividends  paid  by  them  to  the  bill-holders  out  of  B.'s  estate  should  be  repaid 
to  them  from  the  fund  in  medio ; — 

Eeld,  affirming  the  decision  of  the  Court  below,  that  in  view  of  the  agree- 
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ment,  and  in  accordance  with  the  principles  on  whicli  the  bankruptcy  laws    h.  L.  (Sc.) 
have  hitherto  been  administered  by  the  Courts  of  Scotland,  B.'s  trustees  were  jgg^ 
entitled  to  the  fund  in  medio,  in  order  that  they  might  apply  it  towards  their  v^v^ 
relief  from  the  payments  which  they  were  liable  to  make  in  the  shape  of  Royal  Bank 
dividends  to  the  holders  of  the  bills  ;  (2.)  That  the  balance  of  the  fund,  if  Scotland 
any,  was  payable  to  A.'s  trustee  : —  Commercial 

Beld,  also,  if  the  security  were  sufficient  to  cover  the  whole  amount  of  J^^^^ 
the  acceptances,  the  rule  of  Ex  parte  Waring  might  be  the  most  convenient 
practicable  way  of  giving  effect  to  the  contract  between  the  drawers  and 
acceptors,  but  where  the  securities  are  insufficient,  the  rule  confers  a  benefit 
on  the  bill-holders  to  which  they  are  not  entitled,  at  the  expense  of  the 
acceptors,  which  was  inequitable,  nor  could  it  be  reconciled  with  the  reasons 
of  Lord  Eldon's  judgment  in  Ex  parte  Waring. 

Per  Lord  Selborne,  L.C.  :— Assuming  that  the  positive  rule  of  adminis- 
tration which  has  been  accepted  as  the  law  in  England  since  the  rule  of  Ex 
parte  Waring  was  made,  must  be  understood  in  accordance  with  the  deter- 
mination in  Powles  v.  Ilargreaves  (3  D.  M.  &  G.  453),  still  so  far  as  it  is 
a  positive  rule,  and  not  the  necessary  result  of  equitable  principles,  it  cannot 
be  held  to  be  of  force  in  Scotland,  merely  because  it  is  so  in  England. 

And:  The  reasons  assigned  by  Lord  Cran worth  in  Fowles  v.  Hargreaves 
(3  D.  M.  &  G.  453)  to  justify  the  extension  of  Ex  parte  Waring  to  the 
case  of  a  deficient  security  are  unsatisfactory  if  applied  to  such  a  contract 
as  this,  and  appear  to  overlook  the  fact  that,  when  the  whole  benefit  of  a  defi- 
cient security  is  given  to  the  bill-holder,  the  estate  of  the  bankrupt  acceptor 
may  lose  some  part  of  the  indemnity  to  which,  by  the  contract,  he  is  entitled. 

Appeal  from  the  First  Division  of  the  Court  of  Session,  Scot- 
land. The  question  raised  by  this  appeal  was  whether  the  rule 
of  Ex  jparte  Waring  (1)  was  or  was  not  to  be  applied  in  Scotland 
under  circumstances  in  which  it  would  undoubtedly  be  applied  in 
England. 

By  agreement,  dated  the  22nd  of  April,  1870,  between  James 
Kamsay,  merchant  in  Dundee,  and  David  Hogg  Saunders,  mill- 
spinner,  in  Blairgowrie,  the  latter  undertook  for  a  period  of  ten  years 
to  hackle  and  spin  yarns  for  the  former  at  certain  specified  rates. 
The  agreement  was  to  subsist  for  ten  years.  By  article  8  of  the 
agreement  it  was  provided  that — "  All  material  and  yarns  sent  to 
Westfield  Works  by  the  said  James  Eamsay,  junior,  shall  con- 
tinue to  be  the  sole  property  of  the  said  James  Kamsay,  junior, 
subject  only  to  the  lien  of  the  said  David  Hogg  Saunders  over 
said  material  and  yarns  for  the  heckling  or  spinning  of  the  same, 
or  for  the  advances  which  he  may  have  made  to  the  said  James 


(1)  19  Ves.  315;  2  Rose,  182. 
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H.  L.  (Sc.)  Eamsay,  junior,  or  for  debts  which  in  any  way  the  said  James 
1882      Eamsay,  junior,  may  be  resting-owing  to  the  said  David  Hogg 
KoyalBank  Saunders and  by  the  9th  article  it  was  provided  that — "  The 
OF  Scotland  g^|^j  David  Hogg  Saunders  shall  be  bound,  if  required  by  the  said 
Commercial  James  Ramsay,  junior,  to  grant  his  own  acceptances  or  the  accept- 
ScoTLAND.  ances  of  Messrs.  G.  Saunders  &  Sons  in  the  said  James  Ramsay, 
junior  s,  option  for  a  sum  not  exceeding  three-fourths  of  the 
market  value  of  the  raw  material  and  yarns  held  by  him  on 
account  of  the  said  James  Eamsay,  junior,  at  Westfield  Works, 
and  whether  he  shall  grant  his  own  acceptances  or  the  accept- 
ances of  the  said  Gr.  Saunders  &  Sons,  he  shall  be  entitled  to  a 
right  of  lien  or  retention  of  goods  to  a  value  sufficient  to  cover 
such  acceptances.'* 

By  memorandum  of  agreement  between  the  same  parties,  dated 
the  25th  of  June,  1872,  they  confirmed  the  previous  agreement, 
and  agreed  that  David  Hogg  Saunders  should  extend  his  works  at 
Westfield,  and  certain  arrangements  were  made  as  to  rates  and  divi- 
sion of  profits.  From  time  to  time  Eamsay  drew  bills  upon  David 
Hogg  Saunders  and  his  firm  of  George  Saunders  &  Sons,  of  which 
he  was  the  sole  partner.  In  terms  of  article  9  of  the  original 
agreement  these  bills  were  discounted  by  the  Eoyal  Bank  of 
Scotland.  David  Hogg  Saunders  and  his  firm  of  George  Saunders 
&  Sons  also  drew  bills  upon  Eamsay,  which  were  discounted  with 
the  Commercial  Bank  of  Scotland.  In  the  month  of  December, 
1878,  both  Eamsay  and  Saunders  became  bankrupt.  Eamsay  was 
sequestrated  on  the  23rd  of  that  month,  and  David  Myles  was 
appointed  trustee.  George  Saunders  &  Sons  and  David  Hogg 
Saunders  (the  only  partner  of  the  said  firm)  stopped  payment 
on  the  28th  of  November,  and  granted  a  trust-deed  for  behoof 
of  their  creditors  on  the  10th  of  December  in  favour  of  the 
defenders,  John  Ehind  and  John  Panton,  as  trustees. 

At  the  date  of  the  double  bankruptcy  the  Eoyal  Bank  were 
holders  of  bills  to  the  amount  of  £16,000,  drawn  by  Eamsay  and 
accepted  by  Saunders  on  the  security  of  goods  in  his  hands.  And 
the  Commercial  Bank  were  holders  of  bills  drawn  by  Saunders 
upon  Eamsay  amounting  to  £10,637  10s.  8d,  At  the  date  of 
Eamsay 's  sequestration  there  were  in  the  hands  of  Saunders 
yarns,  &c.,  of  Eamsay 's,  which  were  afterwards  sold  by  agreement 
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of  the  parties,  and  realized  £4052  14s.  2d.y  which  was  deposited  h.  l.  (So.) 
in  the  Koyal  Bank.  1882 

To  determine  to  whom  the  sum  was  to  be  paid  the  holders  p^oyal  Bank 
raised  an  action  of  multiplepoinding.    The  Koyal  Bank  claimed  Scotland 
the  whole  fund  in  medio  as  bill-holders,  their  principal  pleas  in  C(giMERciAL 
law  being:  (1)  "  The  goods  in  question  having  by  agreement  Scotland. 
between  the  drawer  and  acceptor  been  specially  appropriated  to 
the  retirement  of  the  bills  in  question,  and  both  drawer  and 
acceptors  having  become  insolvent,  the  claimants  as  holders  of  the 
bills  are  entitled  to  have  the  goods  applied  towards  payment  of 
the  bills."    They  intended  to  raise  by  this  plea  the  question 
whether  the  facts  were  appropriate  to  the  application  of  the 
rule  of  Ex  parte  Waring  (1),  and  whether  that  rule  ought  to  be 
recognised  as  the  law  of  Scotland. 

Their  second  plea  was  as  follows :  The  goods  in  question 
having  been  specially  appropriated  to  the  retirement  of  the  bills 
in  question  by  agreement  among  all  concerned,  including  the 
claimants,  the  claimants  are  entitled  to  be  ranked  and  preferred 
to  the  whole  fund  in  medio,  in  terms  of  their  claim."  They 
averred  (cond.  2),  the  bills  to  the  amount  of  £16,000  discounted 
by  the  claimants  were  so  discounted  in  the  belief  founded 
on  the  statements  both  by  the  drawer  and  acceptors,  that  said 
bills  were  accepted  against  stock  or  other  material  in  the  hands  of 
the  acceptors  belonging  to  the  drawer,  and  over  which  the 
acceptors  had  and  could  exercise  a  lien  for  all  their  acceptances 
to  the  drawer.  In  point  of  fact,  it  was  understood  and  agreed 
among  all  concerned,  viz.:  (1)  the  drawer;  (2)  the  acceptors; 
{3)  the  claimants,  as  indorsees  of  the  said  bills,  that  the  said  stock 
and  other  materials  in  the  hands  of  the  acceptors  should  be  speci- 
fically appropriated  to  providing  for  the  retirement  of  the  said 
bills,  and  held  by  the  acceptors  in  trust  for  that  purpose."  A 
proof  was  allowed  of  their  averments,  but  the  bank  admittedly 
failed  to  substantiate  their  second  plea  or  the  averments  in 
support  of  it. 

David  Myles,  Kamsay's  trustee,  claimed  to  be  ranked  to  the 
whole  fund.    His  plea  in  law  being  as  follows :  "  The  fund  in 
medio  being  the  proceeds  of  a  sale  after  deducting  all  charges  and 
(1)  19  Ves.  a  15  ;  2  Rose,  182. 


370 


HOUSE  OF  LOKDS 


[VOL.  YIT. 


H.  L.  (Sc.)  expenses  of  manufacturing  and  otherwise  of  property  belonging  to 
1882      tlie  said  James  Eamsay,  the  claimant  as  trustee  on  his  seques- 
EoYAL  Bank  trated  estate  is  entitled  to  be  ranked  and  preferred  in  terms  of 
OF  Scotland  jj-g  (ji^ime    But  he  did  not  appear  in  this  House,  being  satisfied  of 
Cotimercial  the  right  of  Saunders'  trustees  to  be  preferred  in  terms  of  their 
Scotland,  claim."    John  Eind  and  John  Panton  (Saunders'  trustees),  the 
respondents,  as  representing  David  Hogg  Saunders,  pleaded 

"  The  said  James  Kamsay,  junior,  being  the  true  debtor  upon 
the  said  £16,000  of  bills  drawn  by  him,  and  accepted  by  David 
Hogg  Saunders,  or  his  firm  of  George  Saunders  &  Sons,  and  dis- 
counted with  the  Koyal  Bank  of  Scotland,  the  lien  which  the  said 
David  Hogg  Saunders  held  over  the  goods,  for  which  the  fund  in 
medio  is  the  surrogatum  under  the  8th  and  9  th  heads  of  the 
above-mentioned  original  agreement  of  1870,  and  at  common 
law,  is  effectual  to  the  claimants,  and  entitles  them  to  operate 
their  relief  by  means  thereof  of  all  payments  made  by  them  in^ 
respect  of  the  said  £16,000  of  bills." 

A  claim  was  also  made  on  behalf  of  the  Commercial  Bank,  but 
their  claim  being  rejected  after  proof  by  the  Lord  Ordinary,  was^ 
not  further  insisted  in. 

0.n  the  20th  of  January,  1881,  the  Lord  Ordinary  pronounced 
the  following  interlocutor : — The  claim  for  the  Eoyal  Bank,  the- 
claim  for  the  Commercial  Bank,  and  the  claim  for  David  Myles : 
Finds  that  the  yarns  mentioned  in  the  record  were  pledged  with 
Saunders  &  Sons  as  a  security  for  the  obligations  undertaken 
by  them  as  acceptors  of  the  bills  held  by  the  Eoyal  Bank :  Finds 
that  the  claimants  Ehind  and  Panton  are  entitled  to  the  fund  in 
medio,  in  order  that  they  may  apply  it  in  operating  their  relief 
from  the  said  obligations,  but'  subject  to  the  declaration  that  the 
balance,  if  any,  is  payable  to  the  claimant  Myles :  therefore  ranks 
and  prefers  the  claimants  Ehind  and  Panton  to  the  fund  in  medio^ 
and  decerns." 

The  Eoyal  Bank  reclaimed  against  this  interlocutor:  and  on 
the  15th  of  June,  1881,  the  Lords  of  the  First  Division  adhered> 
and  refused  the  reclaiming  note  (1). 

(1)  The  IjOkd  Peestdekt,  after  Lav-  and  the  goods  heing  sold  for  £4000^ 
ing  stated  the  provisions  of  the  agree-     continued  : — 

ment,  and  the  fact  of  the  bankruptcies,        These  goods,  of  course,  belonged  in 
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Two  statements  were  put  in  by  Saunders'  trustees,  shewing  the 
result  of  applying  their  contentions,  in  contradistinction  to  that 


H.  L.  (Sc.) 
1882 


property  to  Eamsay  and  Lis  bankrupt 
estate  ;  but  Saunders  and  his  estate,  in 
virtue  of  the  contract  of  pledge,  were 
entitled  to  be  indemnified  out  of  the 
price  of  the  goods  to  the  last  farthing 
of  what  Saunders  or  his  trustee  was 
made  to  pay  to  the  holders  of  the 
bills. 

The  holders  of  the  bills  had  no  secu- 
rity whatever  over  the  goods  in  the 
hands  of  Saunders  and  his  trustees. 

It  seems  to  be  thought  by  the  parties, 
or  some  of  them,  that  this  state  of  the 
facts  gives  rise  to  difficulty  and  embar- 
rassment in  the  settlement  of  accounts 
among  the  two  bankrupt  estates  and 
the  bill-holders,  and  so  great  is  this 
difficulty  represented  to  be,  that  the 
Court  has  been  invited,  for  the  purpose 
of  solving  it,  to  import  into  the  law  of 
Scotland  a  rule  of  English  bankruptcy 
called  the  rule  of  Ex  parte  Waring^ 
introduced  by  Lord  Eldou  more  than 
seventy  years  ago  to  solve  a  difficulty 
which  appeared  to  him  to  be  otherwise 
insoluble,  but  of  which  in  this  country 
we  have  never  found  the  need,  because 
the  class  of  cases  to  which  it  is  applied 
in  England  are  with  us  settled  without 
difficulty  on  the  much  more  simple  and 
equitable  principles  of  our  own  bank- 
ruptcy system.  .  ,  .  But  the  rules  of 
English  bankrupt  law  aro  in  many 
essential  particulars  not  only  incon- 
sistent with  those  which  we  follow  in 
practice,  but  contradictory  to  them. 

But  this  is  not  a  case  in  which  there 
arise  such  difficulties  as  to  induce  us  to 
resort  to  any  principles  but  those  wliich 
aro  of  constant  application  in  settling 
accounts  in  bankruptcy. 

Prof.  r>ell  (I.  Com.,  7th  cd.  p.  291, 
5th  ed.  p.  275.  The  last  edition  revised 
by  VvoL  Boll  himself),  states  the  prin- 
ciple whicli  must  guide  us  here  very 
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clearly  in  a  case  closely  analogous  to  the  op  Scotland 
present,  and,  indeed,identical  in  its  legal  Qq-^^^^^.^^ 
character,  where  goods  are  consigned 
by  a  merchant  to  a  factor  for  sale,  and 
the  owner  of  the  goods  is  allowed  to 
draw  on  the  factor  for  a  certain  propor- 
tion of  the  value,  less  or  more,  accord- 
ing to  the  prospects  of  the  markets. 
In  such  a  case  he  says,  "  If  both 
houses  fail  while  the  goods  are  unsold, 
and  the  bills  are  in  the  circle,  the  bill- 
holder,  in  the  first  place,  makes  claim 
against  each  for  the  amount  of  the  bill, 
to  the  effect  of  recovering  on  the  whole 
full  payment.  Secondly,  the  factor's 
estate  has  a  lien  over  the  goods  to  the 
effect  of  entire  relief  and  indemnifica- 
tion ;  and  thirdly,  the  estate  of  the 
principal  is  entitled  to  demand  the 
goods  after  such  indemnification  has 
been  given  from  the  proceeds,  or  on 
full  security  given,  to  relieve  the  factor 
and  his  estate  of  the  bills." 

It  will  be  observed  that  the  bill- 
holder,  having  no  security  over  any 
part  of  cither  of  the  bankrupt  estates, 
is  entitled  to  rank  on  each  of  the  bank- 
rupt estates  for  the  full  amount  of  his 
debt  (as  it  stood  at  the  dates  of  the 
two  bankruptcies  respectively,  and 
without  deducting  any  recoveries  made 
since  these  dates),  to  the  effect  of  ob- 
taining thereby  full  payment,  but  no 
more,  so  that  if  each  estate  paid  a  divi- 
dend of  10s.  per  pound,  the  bill-holder 
would  receive  precisely  full  payment. 

The  lioyal  Bank  in  the  present  case, 
ranking  for  the  full  £16,000  on  the 
estate  of  Saunders,  will  receive  a  divi- 
dend on  that  amount  pari  passu  with 
the  other  unsecured  creditors  of  Saun- 
ders. The  estate  of  Saunders  will  then 
be  entitled  to  be  indemnified  out  of  the 
price  of  the  implcdgcd  goods  to  the 
amount  of  the  dividend  so  paid,  and 
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H.  L.  (Sc.)  of  the  rule  of  Ex  jparte  Waring  (1).    It  is  only  necessary  to  give 
1882       one  statement,  and  the  following  is  No.  1. 


?f  Scot?\^"d  Saunders  &  Sons'  trustees,  shewing  the  result  of  applying  the  contention 

/  '  on  the  assumption  that  Saunders  &  Sons'  and  Ramsey's  estates  each  paid  4s.  M. 

CoMMEEciAL  in  the  pound. 

S^OT^i  N.B. — The  figures  adopted  are  very  approximate,  as  it  is  believed  that  4s.  6c?. 


the  sum  thus  obtained  as  indemnity 
will  then  become  an  asset  of  Saunders' 
estate,  out  of  which  the  Royal  Bank 
and  the  other  creditors  of  Saunders  will 
receive  a  further  dividend,  and  this  pro- 
cess will  be  repeated  until  the  price  or 
value  of  the  goods  has  been  exhausted. 
If  the  value  had  exceeded  the  amount  of 
the  bill  debt,  the  process  would  have 
been  continued  till  the  bill  debt  was  ex- 
tinguished, and  the  acceptor's  liability 
discharged  by  full  payment,  and  the 
balance,  if  any,  of  the  price  or  value  of 
the  impledged  goods  would  be  returned 
to  the  estate  of  Eamsay,  the  owner  of 
them.  But  whatever  may  be  the  rela- 
tive amount  of  the  bill  debt  and  the 
value  of  the  goods  impledged,  the  prin- 
ciple is  the  same ;  the  subject  of  the 
pledge  (in  strict  conformity  with  the 
contract  of  pledge)  is  applied  exclu- 
sively to  indemnify  the  pledgee  and  his 
estate  for  what  he  and  it  have  been 
made  to  pay  in  respect  of  his  liability 
as  acceptor. 

No  doubt  the  bill  holder  in  such  a 
case  may  obtain  an  incidental  advan- 
tage from  the  security  that  the  accep- 
tor has  over  the  drawer's  goods.  For 
the  bankrupt  acceptor  and  his  estate 
being  undoubtedly  entitled  to  resist 
any  demand  by  the  drawer  and  his 
trustee  to  have  back  the  goods  till  the 
last  farthing  of  the  debt  for  which  he 
is  liable  be  jiaid,  the  bill-holder,  to  the 
extent  to  which  the  acceptor  is  enabled 
to  pay  by  working  out  his  right  of 


indemnity,  has  indirectly  to  some  ex- 
tent the  benefit  of  the  pledge. 

But  this  result  is  brought  about,  not 
by  virtue  of  any  security  held  by  the 
bill-holder,  or  of  any  active  title  in  him . 
to  affect  the  goods  impledged,  but 
through  the  natural  operation  of  the 
contract  of  pledge,  putting  the  bank- 
rupt pledgee  in  a  better  position  to 
meet  his  obligation  as  acceptor  than  he 
would  have  been  if  he  had  no  such 
power  to  indemnify  himself  at  the  ex- 
pense of  the  drawer  and  pledger.  The 
result  thus  brought  about  does  not  put 
the  bill-holder  in  the  position  of  a 
secured  creditor  of  the  bankrupt  ac- 
ceptor or  of  the  bankrupt  drawer,  nor 
has  he  any  preference  in  either  bank- 
ruptcy. In  ranking  on  the  drawer's 
estate  he  ranks  pari  passu  with  the 
drawer's  other  unsecured  creditors,  and 
in  ranking  on  the  acceptor's  estate  he 
gets  no  more  benefit  from  the  proceeds 
of  the  impledged  goods  than  the  other 
unsecured  creditors  of  the  acceptor. 

The  result  seems  perfectly  equitable. 
The  subject  of  the  pledge  is  made  avail- 
able to  the  estate  and  the  creditors  of 
the  pledgee,  as  an  indemnity  to  the 
extent  to  which  it  and  they  are  made 
to  pay  money  to  the  bill-holder  in  a 
way  precisely  corresponding  to  that  in 
which  the  pledgee  would  have  been 
entitled  to  work  out  his  indemnity  if 
he  had  remained  solvent. 

It  has  been  contended  that  a  hard- 
ship is  thus  inflicted  on  the  estate  and 
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in  the  pound,  the  estimate  of  dividend  given  by  Eamsay's  trustee  in  his  evidence,  H.  L.  (Sc.) 
is  double  what  the  estate  will  actually  pay. 

State  I. 

1.  Saunders'  Estate. — Liabilities. 

(1)  Creditors  other  than  the  Eoyal  Bank, 

say  

(2)  The  Royal  Bank  .... 


£24,000 
16,000 
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-£40,000    0  0 


creditors  of  Ramsay,  the  drawer ;  be- 
cause if,  in  conformity  with  the  rule  of 
Ex  joarte  Waring,  the  value  of  the 
goods  impledged  were  paid  over  in 
slump  to  the  bill-holder,  his  debt  would 
be  to  that  extent  reduced,  and  he 
■could  then  rank  on  Ramsay's  estate  for 
£12,000  only  in  place  of  £16,000,  and 
4ilso  because  the  mode  proposed  of  deal- 
ing with  the  proceeds  of  the  impledged 
goods  gives  to  the  general  creditors  of 
Saunders  a  dividend  along  with  the 
Royal  Bank  on  these  proceeds  at  the 
expense  of  the  creditors  of  Ramsay. 

But  the  answer  to  both  of  these  ob- 
jections is  obvious. 

1.  The  payment  to  the  Royal  Bank 
of  the  £4000  (in  accordance  with  the 
rule  oi  Ex  parte  Waring),  while  it 
would  partially  satisfy  the  claim  of  the 
bank  in  other  respects,  would  not  pre- 
vent them  from  ranking  on  the  estates 
of  Ramsay  and  Saunders  for  their  full 
debt  of  £16,000,  to  the  eflect  of  opera- 
ting payment  from  all  sources  of  not 
more  than  20s.  in  the  pound ;  for  it  is 
<iuite  settled  that  in  the  case  of  co- 
obligants  who  are  both  bankrupt,  the 
right  of  the  creditor  is  to  rank  on  each 
estate  for  the  full  debt,  deducting  only 
payments  or  recoveries  made  to  accoimt 
before  bankruptcy,  but  not  deducting 
payments  or  recoveries  from  any  source 
after  the  bankruptcy,  except  only  the 
produce  or  value  of  a  security  held  by 
the  creditor  before  bankruptcy  over  the 
estate  of  the  bankrupt :  Bdbertson  v. 
Bank  of  Scotland  (2  S.  403);  Mein 
V.  Sanders  (2  S.  045);  Bouston^s 


Executors  v.  Speirs^  Trustees  (13  S. 
945). 

2.  The  supposed  injustice  to  the 
creditors  of  Ramsay  is  purely  imagi- 
nary. They  are  bound  by  the  contract 
of  pledge  made  by  the  bankrupt  debtor 
to  submit  to  the  impledged  goods  being 
made  available  to  relieve  the  pledgee  of 
all  payments  made  by  him  to  account 
of  the  debt  of  the  co-obligants,  and  the 
circumstance  of  the  pledgee  being  bank- 
rupt does  not  affect  the  extent  or  nature 
of  the  obligation  of  the  pledger  and  his 
estate  and  creditors.  The  creditors  of 
the  pledgee  get  the  benefit  of  the 
pledge,  because  they  come  in  his  place, 
and  are  entitled  through  their  trustee 
to  his  right  of  indemnity,  and  all  other 
legal  rights  which  belonged  to  the 
bankrupt  debtor. 

3.  Handing  over  the  £4000  to  the 
Royal  Bank  would  operate  most  in- 
equitably against  the  estate  and  credi- 
tors of  Saunders,  because  it  would  de- 
prive them  of  all  benefit  of  the  contract 
of  pledge,  and  leave  them  exposed  to  a 
ranking  by  the  Royal  l^ank  for  the  full 
debt  of  £16,000.  At  the  same  time 
they  could  not  have  even  a  ranking  in 
relief  against  the  estate  of  the  principal 
debtor  Ramsay,  because  the  bill-holders 
being  entitled  to  a  ranking  for  their  full 
dobt  against  that  estate,  to  admit  a 
claim  of  relief  by  the  trustees  of  Saun- 
ders would  involve  a  double  ranking 
on  one  bankrupt  estate  for  the  same 
debt.  See  Anderson  v.  Mack- in  nan.  (3 
R.  608),  and  authorities  there  cited. 

It  is  thus  clear  that  the  rule  of  Ex 
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Assets. 

General  a?sets  (in  wliicli  value  of  security  subjects  is  not 
included),  say       .       .  . 

( =  4:S.  6d.  per  pound  on  liabilities.) 
2.  Security  subjects,  realized  value,  say      .       .       .        .    £4000   0  0 


£9000   0  0 


parte  Waring  is  not  only  inconsistent 
with  the  best  settled  rules  and  prin- 
ciples of  our  bankrupt  law,  but  if 
adopted  would  be  of  no  practical  bene- 
fit to  the  creditors  of  the  pledger,  and 
inflict  gross  injustice  on  the  creditors 
of  the  pledgee,  and  would  confer  a 
gratuitous  benefit  on  the  bill-holder,  to 
which  he  has  no  right,  either  by  law  or 
contract. 

The  Lord  Ordinary  has,  in  the  cir- 
cumstances, preferred  the  trustees  of 
Saunders  to  enable  them  to  work  out 
their  right  of  indemnity,  so  far  as  the 
produce  of  the  goods  will  enable  them 
to  do  so.  In  that  judgment  I  concur 
without  the  slightest  hesitation,  ^ 

Lord  Mure  concurred. 

Lord  Shand  : — 

The  important  question  to  be  deter- 
mined in  this  case  is,  whether  the  rule 
of  Ex  parte  Waring,  which  has  been  in 
force  for  upwards  of  half  a  century, 
and  is  now  of  constant  application  in 
favour  of  bill-holders  in  England,  is  to 
be  introduced  in  this  country.  It  is 
clear,  and  indeed  not  disputed,  that  on 
the  facts  of  this  case  the  law  of  England 
would  give  the  Eoyal  Bank,  the  bill- 
holders,  the  benefit  of  the  sum  realised 
for  the  goods  which  Messrs.  Saunders 
&  Sons  held  to  cover  their  acceptances 
to  Eamsay,  to  be  applied  by  the  bank 
in  part  extinction  of  the  £16,000  debt 
due  to  them  on  the  bills  in  their  hands 
drawn  by  Eamsay  on  Saunders  &  Sons, 
and  accepted  by  them,  and  to  this  ex- 
tent to  reduce  the  ranking  on  both 
estates  ;  and  the  bank  and  Eamsay 's 
trustee,  on  the  second  alternative  of 


his  pleading,  have  maintained  that  the 
law  in  this  country  ought  now  to  be 
declared  or  applied  to  that  effect.    It  is 
argued  that  the  rule  in  England  rests 
on  a  clear  principle  of  equity  of  general 
application  in  such  circumstances  as 
occur  in  this  case ;  that  if  the  rule  be 
here  applied,  justice  will  be  done  be- 
tween all  the  parties  interested ;  that 
otherwise  a  dead  lock  has  occurred 
which  creates  an  inextricable  difficulty, 
and  that  any  other  mode  of  solving  the 
difficulty  will  do  violence  to  equit- 
able principles,  and  produce  injustice. 
If  I  had  been  of  opinion  that  the  views 
so  maintained  were  sound,  I  should 
have  come  to  the  conclusion  that  al- 
though there  is  no  trace  of  such  a  rule  as 
is  contended  for,  in  our  law,  and  indeed 
some  authority  rather  adverse  to  it, 
yet  in  the  absence  of  any  decision  pre- 
cluding the  Court  from  taking  that 
course,  the  rule  should  receive  effect 
in  this  case,  for  it  is  the  aim  and  end 
of  the  system  of  bankruptcy  jurispru- 
dence existing  in  this  country  to  do 
justice  and  give  effect  to  principles  of 
equity  in  the  distribution  of  bankrupt 
or  insolvent  estates.    But  after  full 
consideration  of  the  argument  and  of 
the  numerous  authorities,  particularly 
in  the  law  of  England,  which  were 
cited,  I  have  formed  a  clear  opinion 
that  the  Court  ought  not  here  to  in- 
troduce the  rule  contended  for;  that 
its  application  in  this  case  would  be 
inequitable,  because  it  would  be  in 
violation  of  the  agreement  made  be- 
tween the  parties;  and  that,  on  the 
contrary,  the  rule  laid  down  by  Pro- 
fessor Bell,  the  highest  authority  to 
which  it  is  possible  to  appeal  in  such 
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3.  Saunders'  trustees  propose,  out  of  the  general  assets  (as  above)  in  their 
hands,  to  pay  a  first  dividend  of  4s.  6c?.  in  the  pound  on  all  claims, 
including  that  of  the  Eoyal  Bank. 
The  first  dividend  payable  to  the  Royal  Bank  at  4:S.  Gd.  per  pound  on  £16,000 
will  be   £3600   0  0 


H.  L.  (So.) 
1882 


■questions  as  applicable  to  the  circum- 
stances which  here  occur,  and  which, 
iias  no  doubt  been  followed  in  innu- 
merable instances,  ought  again  to  be 
followed  now,  with  the  result,  as  I 
believe,  of  carrying  out  the  agreement 
into  which  the  parties  concerned  entered 
find,  at  the  same  time,  and  indeed 
because  of  this,  with  the  result  also  of 
•doing  complete  justice.  [Having  stated 
the  averments  of  special  appropriation 
and  the  failure  to  substantiate  it,  his 
Lordship  continued  : — ] 

In  these  circumstances  it  is  not  pos- 
sible to  maintain  successfully  that  the 
bank  has  any  title  or  right  to  ask  that 
the  goods  held  by  Saunders  &  Sons  or 
the  proceeds  shall  be  handed  over  to 
them  in  extinction  pro  tanto  of  the  bill 
^ebt  due  to  them.  It  has  never  been 
•said,  so  far  as  I  am  aware,  that  in  such 
circumstances  the  bank  can  plead  any 
equity  giving  them  such  a  right  or 
claim.  To  give  such  a  right  to  the 
bank  would  simply  be  to  give  them 
the  right  to  a  security  for  which  they 
never  stipulated,  and  this  carrying  out 
the  same  principle  might  even  be 
carried  the  length  of  giving  them  the 
light  to  a  security  of  the  existence  of 
which  they  were  entirely  ignorant. 
Accordingly,  Lord  Eldon,  in  Ex  parte 
Waring,  observed  that,  "  If  these  bill- 
holders  are  to  have  payment  in  prefer- 
tjnce  to  the  other  creditors  it  must  be 
by  the  effect  of  an  equity  between 
these  two  parties"  (i.e.  between  the 
drawers  and  acceptors)  "  rather  than 
by  any  demand  directly  in  their  own 
right."  While  in  the  case  of  Banner 
V.  Johnston  (Law  Hep,  5  E.  &  I.  174) 
Lord  Cairns  observed,  "It  has  always 


been  most  carefully  said  that  the  right 
of  the  bill-holder  under  Ex  parte 
Waring  is  not  a  right  founded  on 
contract;  it  does  not  spring  out  of 
the  contract ;  but  it  springs  out  of  the 
necessities  connected  with  the  adminis- 
tration of  the  two  insolvent  estates." 

If,  then,  the  bank  is  to  obtain  the 
direct  benefit  of  the  goods  or  proceeds 
of  the  goods  in  question,  it  is  not 
because  they  have  any  legal  right  or 
claim  to  it.  They  would  obtain  a 
resulting  benefit  entirely  because,  in 
the  settlement  of  accounts  between 
the  two  insolvent  estates,  the  interests 
of  the  creditors  on  these  estates  respec- 
tively would  be  thereby  secured.  If 
the  trustees  on  these  respective  estates, 
in  the  interests  of  the  creditors  whom 
they  severally  represent,  should  arrange 
to  dispose  of  the  proceeds  of  the  goods 
between  themselves  in  a  way  satisfac- 
tory to  them  in  the  fair  discharge  of 
their  respective  duties,  it  follows  that 
the  bank  could  not  maintain  any  such 
direct  claim  to  the  proceeds  of  the  goods 
as  they  here  assert. 

The  question  remains.  Are  they  en- 
titled to  the  resulting  benefit  asked 
because  the  trustee  on  the  estate  of 
Ramsay,  the  owner  of  the  goods,  de- 
mands that  the  proceeds  of  the  goods 
should  be  applied  at  once  to  the  part 
payment  of  the  bill  debt,  so  as  to 
reduce  tlie  ranking  on  Ramsay's  estate  ? 

The  answer  to  that  question  seems  to 
me  to  depend  entirely  on  the  terms  of 
the  agreement  on  which  the  goods  were 
placed  in  the  hands  of  Saunders  &  Sons, 
and  I  think  there  is  no  difficulty  in 
determining  what  these  terms  were. 
The  acceptances  of  Saunders  and  his 
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4.  After  paying  to  the  Eoyal  Bank  this  first  dividend  of  £3600,  Saunders'' 
trustees  claim  to  have  the  estate  under  their  administration  reimbursed  to  that 
amount  out  of  the  security  subjects  held  for  their  relief.  If  this  claim  is  sus- 
tained the  sum  of  £3600  will  be  restored  to  the  estate,  and  will  be  available  with 
any  other  accruing  funds  for  a  second  distribution. 


firm  were  given  on  the  agreement  that 
they  should  hold  the  goods  in  hand  at 
any  time  as  a  security  in  relief  of  their 
obligations,  or,  in  other  words,  to  in- 
demnify them  for  any  payments  they 
might  be  required  to  make  in  respect 
of  their  acceptances.  Although  they 
became  acceptors  of  the  bills,  it  was 
quite  understood  and  agreed  in  a  ques- 
tion between  them  and  Eamsay  that 
Eamsay,  the  true  debtor,  should  retire 
the  bills  at  maturity,  and  in  point  of 
fact  he  did  retire  them  till  his  bank- 
ruptcy occurred,  when  the  bills  then  in 
the  circle  were  dishonoured.  The  case 
is  not  one  in  which  goods  were  put  into 
Ihe  hands  of  the  acceptor  of  a  bill  on 
the  agreement  that  as  he  was  to  pay 
the  bill  at  maturity  he  should  in  the 
meantime  sell  the  goods  and  apply  the 
proceeds  to  the  purpose  of  meeting  the 
bill.  According  to  the  agreement  it 
was  not  contemplated  that  the  ac- 
ceptors should  have  any  payment  to 
make,  but  if  through  the  default  of 
Eamsay,  the  drawer,  Saunders  &  Sons, 
the  acceptors,  had  to  make  such  pay- 
ment, then  they  were  to  be  entitled 
to  have  recourse  to  their  security  for 
reimbursement. 

This  being  the  agreement  of  the 
parties,  there  can  be  no  doubt  as  to 
what  are  their  respective  rights,  or 
rather,  as  to  what  are  the  respective 
rights  of  their  creditors  according  to 
the  law  of  Scotland,  in  the  circum- 
stances that  have  occurred.  These 
rights  are  clearly  stated  in  the  passage 
from  Bell's  Commentaries  which  your 
Lordship  has  quoted  (1.  p.  294),  and 
the  same  view  is  expressed  in  a  subse- 
quent part  of  his  work,  vol.  ii.  p.  522. 


In  the  first  place,  in  a  question  be- 
tween both  parties  and  the  bank,  they 
must  equally  submit  to  a  ranking  for 
the  full  amount  of  the  bills,  for  the' 
simple  reason  that  they  have  each 
granted  a  personal  obligation,  the  one 
as  drawer  and  the  other  as  acceptor  for 
that  amount.  When,  however,  the 
bank  obtains  a  ranking  on  each  estate, 
it  receives  all  that  was  stipulated  for 
as  the  consideration  of  discounting  the- 
bills,  viz.  the  full  effect  of  the  personal 
obligation  of  each  of  the  parties.  The 
drawer,  the  owner  of  the  goods,  can 
have  no  good  reason  for  complaint 
against  a  ranking  to  the  full  extent, 
for  he  not  only  drew  the  bills  for  his  own 
behoof,  but  actually  received  the  money 
for  them  for  which  the  bank  ranks. 
The  acceptors  must  submit  to  a  rank- 
ing, because  ex  facie  of  the  bills  they 
are  the  primary  obligants  for  their  con- 
tents. 

Again,  as  regards  the  acceptors,  the- 
goods  they  hold  are  not  their  property, 
and  the  trustee  for  their  creditors  is  no 
more  entitled  to  throw  them  into  their 
general  estate  than  they  themselves, 
were  entitled  to  do  so.  He  must  keep- 
the  .goods,  in  terms  of  the  agreement 
on  which  they  were  obtained,  as  a  secu- 
rity merely  to  indemnify  the  estate 
against  such  loss  as  may  arise  to  it 
from  the  non-payment  of  the  bills  and 
the  consequent  ranking  of  the  bank, 
but  it  seems  to  me  to  be  clear  that  he 
is  entitled  to  keep  the  goods  and  apply 
the  proceeds  to  the  last  farthing,  in  so 
far  as  necessary  to  recoup  every  pay- 
ment of  a  dividend  made  to  the  bank. 
When  no  further  payment  can  be  de- 
manded, he  is  bound  to  restore  to  the- 
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5.  Assume  that  there  are  no  other  funds  available  for  a  second  dividend 
than  this  £3600.  The  estate  will  then  pay  a  second  dividend  of  about  Is.  9d. 
per  pound. 

6.  A  second  dividend  at  Is.  9c?.  on  the  Eoyal  Bank's  claim  will  be  Koyal  Bank 

£1400     0     0  0^SC0TLANI> 
V. 

7.  Having  paid  the  Koyal  Bank  a  second  dividend  of  £1400,  Saunders'  trustees  Commercial 

Bank  of 

•  "  *  Scotland. 


owner  the  remainder  of  the  goods,  or  of 
the  proceeds  in  his  hands.  There  is,  I 
conceive,  no  difficulty  in  carrying  this 
out  practically  in  the  way  described  by 
your  Lordship,  and  shewn  in  the  illus- 
trative states  used  on  behalf  of  the 
trustee  on  Saunders  &  Sons'  estate  in 
the  course  of  the  argument,  and  though 
in  this  way  and  in  these  states,  for  the 
purpose  of  clearness,  it  is  shewn  that 
after  a  payment  of  each  of  several  divi- 
dends on  the  estate  of  Saunders  &  Sons, 
paid  out  of  their  own  proper  funds  or 
estate,  recourse  is  had  to  the  proceeds 
of  the  security  in  order  to  recoup  or 
reimburse  the  estate  to  the  extent  of 
the  dividends  paid  to  the  bank,  I  do 
not  doubt  that  a  formula  could  be  sup- 
plied by  an  accountant  which  would 
simplify  the  process,  so  as  to  admit  of 
the  sum  to  be  drawn  from  the  proceeds 
of  the  goods  being  ascertained  at  once, 
or,  at  all  events,  finally  on  the  payment 
of  a  second  dividend.  It  will  he  ob- 
served that  in  this  way  the  creditors 
on  the  estate  of  Saunders  &  Sons  get 
no  benefit  from  the  goods  beyond  the 
security  for  which  their  debtor  stipu- 
lated, and  to  which  he  was  entitled 
under  his  agreement  with  the  owner  of 
the  goods.  No  part  of  the  i)roceeds  is 
taken  possession  of  and  distributed  by 
them  as  part  of  the  general  estate  of 
their  debtors  liable  for  their  debts. 
What  really  occurs  is  this,  that  they 
are  relieved  of  the  effects  of  the  bank's 
ranking  in  carrying  off  part  of  the 
general  estate ;  for  to  the  extent  of  the 
ranking  the  security  is  made  available. 
And  it  is  so  made  available,  not  by  the 
operation  of  any  sjxjcial  rule  in  bank- 
ruptcy, but  simply  and  solely  in  carry- 


ing out  to  the  letter  and  in  the  spirit, 
the  agreement  under  which  their  debtor 
got  possession  of  a  security  or  indemnity 
fund. 

It  follows,  as  regards  the  owner  of 
the  goods,  or  his  creditors  in  bankruptcy 
in  his  place,  that  their  only  claim  is 
for  the  balance  of  the  proceeds  of  the 
goods  remaining  after  the  security  has 
served  its  purpose  of  indemnifying  the 
estate  which  held  the  goods  in  security. 
It  is  conceded  that  the  owner  or  his 
creditors  could  only  demand  the  de- 
livery of  the  goods  on  securing  total 
relief  from  the  obligations  in  respect  of 
which  they  were  given  over.  The  con- 
cession seems  to  me  to  lead  directly  to 
the  inference  that  till  such  relief  is 
obtained,  the  security-holder  cannot  be 
required  to  part  with  the  goods  to  the 
bill-holder  or  anyone  else. 

The  trustee  on  Ramsay's  estate  claims 
that,  in  order  to  give  efi'ect  to  a  rule  of 
equity,  tbe  proceeds  of  the  goods  should 
be  jjaid  over  to  the  bank  in  diminution 
of  their  ranking  on  both  estates.  The 
answer  to  the  proposal  is,  in  my  opinion, 
conclusive,  that  in  asking  this  to  be 
done,  the  creditors  of  Saunders  &  Sons, 
who  are  precluded  from  ranking  on  the 
estate  of  Bamsay  because  of  the  rule 
against  double  ranking,  arc  required  to 
forego,  to  a  great  extent,  the  benefit  of 
the  agreement  under  which  their  debtors 
acquired  the  goods,  viz.  as  an  indemnity 
to  them  against  all  loss  they  might 
sustain  through  their  being  called  on  to 
pay  the  debt  truly  due  by  Kamsay.  I 
confess  I  am  unable  to  appreciate  the 
reasoning  which  can  justify  this  demand 
on  any  principle  of  equity.  .  .  . 

It  appears  to  me  that  the  Lord  Ordi- 


\7S 


HOUSE  OF  LOEDS. 


[VOL.  YII. 


H.  L.  (Sc.) 
1882 


EoYAL  Bank 
OF  Scotland 

V. 

Commercial 
Bank  of 
Scotland. 


claim  to  have  the  estate  under  their  administration  reimbursed  to  that  extent, 
out  of  the  security  subjects  held  for  their  relief. 

The  security  subjects  being  now  reduced  to  £4000— £3600  =  £iOO,  Saunders' 
estate  will  only  recover  therefrom  £400  of  this  second  dividend  of  £1400.  But 
that  sum  of  £400  will  become  available  for  a  third  dividend. 

8.  Assume  that  there  are  no  other  funds  available  for  a  third  dividend  than 
this  £400,  the  estate  will  pay  a  third  dividend  of  about  2h  per  pound  on  the 
claims. 

9.  The  Royal  Bank  will  receive  a  third  dividend  at  2^  per  pound,  or 

£160   0  0 

10.  As  the  security  subjects  are  already  more  than  exhausted,  Saunders'  estate 
will  not  recover  any  part  of  this  third  dividend  from  the  security  subjects.  The 
estate  itself  will  also  be  exhausted,  and  no  further  dividends  be  paid. 

11.  The  result  will  be  that  the  Royal  Bank  will  receive  in  dividends — 

£3600   0  0 
1400    0  0 
160    0  0 
  £5160   0  0 


Of  this  sum  the  trustees  on  Saunders'  estate  will  have  recovered  £4000  out 
of  the  security  subjects,  and  will  have  failed  to  recover  the  remaining 

£1160    0  0 

This  sum  will  therefore  be  taken  out  of  Saunders'  own  estate  to  the  reduction 
of  the  dividends  drawn  by  the  <2;eneral  creditors  other  than  the  Royal  Bank. 

12.  If  the  rule  of  Ex  parte  Waring  is  applied,  the  Royal  Bank  will  recover  the 
amount  of  the  security  subjects     ,       .      ■ .       .       .       .    £4000   0  0 

And  will  rank  on  Saunders'  estate  for  £16,000— £4000  = 
£12,000  only.  But  as  the  liabilities  of  Saunders'  estate  will 
thus  be  reduced  by  £4000  to  £36,000  the  dividends  which 
the  estate  can  pay  will  be  increased  proportionally  to  5s.  per 
pound,  and  the  dividend  which  the  Royal  Bank  will  receive 
will  be   .    £3000   0  0 

£7000   0  0 

13.  On  the  assumption  that  Ramsay's  estate  can  pay  the  same  dividends  in 
either  view  as  Saunders'  estate,  the  Royal  Bank  will  receive  from  Ramsay's 
estate — 

(1.)  If  the  rule  of  Za;j3ar^e  TT  armgr  is  not  applied     ,       ,    £3600    0  0 

(2.)  If  the  rule  of  £'£c^ar^e  Farm*/ is  applied  .       «       ♦      3000    0  0 

14.  The  effect  therefore  will  be— 

(1.)  If  the  rule  of  Ex  parte  Waring  is  not  applied  the  Royal 

Bank  will  receive  in  dividends  from  Saunders'  estate.    £5160   0  0 

Do.         from  Ramsay's  estate      .       .       .     3600   0  0 

£8760   0  0 


nary  is  right  in  the  view  he  takes  of  undertook  should  be  covered  by  any 

articles  8  and  9  of  this  agreement,  that  goods  belonging  to  Ramsay  that  were 

it  was  clearly  stipulated  that  whatever  to  be  in  their  hands, 
obligation  Messrs.  Saunders  &  Sons 
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(2.)  If  the  rule  of  Ex  parte  Waring  is  applied  the  Eoj^al  H.  L.  (Sc.) 

Bank  will  receive  the  value  of  the  security  subjects  ,    £4000  0    0  ^ggg 

In  dividends  on  Saunders'  estate       ....      3000  0    0  v^v^ 

In  dividends  on  Kamsay's  estate       ....      3000  0    0  Royal  Bank 

 OF  Scotland 

£10,000  0    0  ^ 

.  ^       1  -r.     1    -I        1  T       .  COMMEECIAL 

Diiference  m  favour  of  Eoyal  Bank  by  the  application  Baxk  of 

of  Ex  parte  Waring  £1240  0    0  Scotlaxd. 

Do.       in  favour  of  Ramsay's  estate  — £3600 — 

£3000=   600  0  0 


And  Saunders'  estate  will  have  to  bear  the  increased 

burden  of  £3000— £1160=  £1810    0  0 

June  16,  19.  The  Lord  Advocate  (J.  B,  Balfour,  Q.C.),  and 
Benjamin,  Q.C.,  maintained  for  the  appellants  :-— 

The  decision  of  the  Court  below,  that  the  respondents  here 
(Saunders*  trustees)  should  get  part  of  the  £4000  equal  to  the 
amount  of  dividends  paid,  and  then  that  there  should  be  a  second 
indemnity  of  relief  paid  out  of  that,  and  so  until  the  fund  was 
exhausted,  was  not  equitable  to  all  the  parties.  The  just  mode  of 
applying  the  £4000  would  be  to  pay  the  bills  pro  rata.  There  is 
no  rule  in  Scotland  in  the  case  of  both  drawer  and  acceptor  of  the 
bills  being  bankrupt,  and  the  question  arises  for  the  first  time 
whether  the  English  rule  of  Ex]parte  Waring  (1)  should  be  adopted. 
That  rule  was  undoubtedly  laid  down  by  Lord  Eldon  in  the 
Bankruptcy  Court;  but  his  reasoning  is  general,  and  does  not 
apply  to  any  peculiarity  of  the  English  bankrupt  system.  It 
was  based  on  equitable  principles,  see  remarks  of  Lord  Eldon  (2), 
and  if  equally  applicable  to  the  principles  of  both  countries,  it 
ought  to  be  applied  in  Scotland  as  well  as  in  England. 

No  doubt  in  Ex  jparte  Waring  {1),  Lord  Eldon  was  dealing  with 
a  case  where  there  was  enough  to  satisfy  the  demands ;  but  in 
Bowles  V.  Hargreaves,  where  not  enough.  Lord  Cranworth  in  effect 
said  that  it  was  an  equity  of  persons  who  had  no  right  of  their 
own  (3),  shewing  that  the  rule  was  not  limited  to  bankruptcy 
pure  and  simple.  He  says,  "The  equity  on  which  the  bill  is 
framed  is  rested  on  the  rule  of  Ex  parte  Waring  "  and,  narrating 
the  circumstances  of  that  case,  continues  :  *'  The  second  objection 

(1)  10  Vcs.  315;  2  Eose,  182.  (3)  3  J).       &  G.  at  pages  'Al- 

(2)  19  Ves.  at  p.  319.  418,  and  152-4r.3. 

Vol.  VII.  3  2D 


380 


HOUSE  OF  LOKDS 


[VOL.  VII. 


H.  L.  (Sc.)  (which  also  presented  itself  to  my  mind  before  it  was  urged  in 

1882       the  argument)  is  one  which  I  confess  struck  me  at  the  time  as 

EoYAL  Bank  possessing  considerable  weight,  though  I  have  now  satisfied  myself 

OP  Scotland     ^j^^  contrary.    It  is  this— It  was  said  that  in  Ex  parte  Waring  (1) 

Cotimercial  the  deposit  securities  were  more  than  sufficient  to  pay  the  bill- 
Bank  of       ^  ^ 
Scotland,  holder,  and  therefore  the  equity  was  got  at  in  that  way,"  and 

further  on  he  said,  "  It  was  argued  that  the  equity  was  got  at  on 

the  assumption  that  the  bill-holders  stood  in  the  position  of  surety, 

and  only  through  the  medium  of  the  principal  debtors  Bracken  & 

Co.,  who  had  made  thfe  deposits.    Therefore  it  was  said  that  such 

an  equity  could  not  be  applied  in  this  case,  because  here  you 

cannot  take  the  goods  which  were  deposited  out  of  the  hands  of 

the  depositees  without  indemnifying  them,  that  is,  without  paying 

the  bills  in  full,  which  if  (as  in  the  present  case)  the  deposits  are 

insufficient  for  the  purpose  is  not  to  be  contemplated.    I  confess 

I  was  at  first  a  good  deal  struck  with  that  argument."    Then  his 

Lordship  mentioned  that  he  had  sent  for  tjie  order  itself  in  Ex 

parte  Waring,  and  continues,  "The  order  itself  (which  I  must 

assume  was  very  carefully  considered,  for  Lord  Eldon  directed  the 

attention  of  Mr.  Cooke  to  the  mode  in  which  it  was  to  be  drawn 

up),  distinctly  provided  for  the  case  of  short  bills  deposited  either 

being  equal,  or  more  than  sufficient,  or  being  insufficient;  and 

expressly  provided  that  if  insufficient,  the  parties  holding  the 

acceptances  were  to  prove  for  the  deficiency,"  and  he  refers  that 

to  a  satisfactory  principle,  because  he  says,  "  when  as  in  the 

present  case  the  goods  were  deposited  under  circumstances  that 

the  parties  with  whom  they  were  deposited  had  a  right  to  hold 

them  as  security,  it  is  to  be  observed  from  the  nature  of  the 

transaction,  it  was  meant  either  by  express  contract,  or  in  the 

ordinary  course  of  dealing  with  the  property,  that  it  should  be 

turned  into  money ;  when  that  is  done  it  is  absurd  to  speak  of 

holding  £8000  by  way  of  security  for  being  paid  £16,000.  That 

is  not  the  course  of  dealiDg.    When  it  is  once  said  that  goods 

or  bills  are  deposited  by  way  of  security  on  a  contract,  that  when 

the  proper  time  arrives  those  securities  are  to  be  realised  and 

turned  into  money,  what  is  necessarily  meant  is  that  the  money 

is  then  to  be  applied  just  as  property  sold  under  a  power  of  sale 

(1)  19  Yes.  345  ;  2  Rose,  182.  , 
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in  a  mortgage  is  to  be  applied,  in  liquidating  the  demands  for  H.  L.  (Sc.) 

which  it  is  a  security  if  sufficient,  if  not  sufficient  in  liquidating  1882 

such  demands  pro  tanto."  Eoyal  Baj^k 

Where  a  man  asks  another  to  be  acceptor  and  leaves  property  Scotland 

in  the  hands  of  the  acceptor  in  case  he  is  called  on  to  pay  the  Commercial 

Bank  of 

bills,  he  can,  while  sui  juris,  say  to  the  acceptor,  "  hand  me  back  Scotlai?d. 
the  security  and  I  will  pay  the  bills,"  or  he  can  say,  "  sell  the 
security  and  I  will  make  up  the  balance."  Then  Lord  Justice 
Turner  gives  the  case  here  exactly,  "  There  are  two  parties  liable 
on  bills  of  exchange.  One  of  those  parties  holds  securities  for 
the  payment  of  the  bills.  The  other  party  has  a  right  to  insist 
that  the  property  held  as  security  shall  be  applied  to  the  payment 
of  the  bills.  He  may  sue  in  equity  for  the  purpose  of  enforcing 
that  right.  If  he  does  the  security  must  be  applied  accordingly. 
It  cannot  be  applied  for  the  benefit  of  the  general  creditor  of  the 
party  who  is  bound  to  indemnify,  because  the  party  who  is  to  be 
indemnified  has  a  right  and  an  interest  in  the  application  of  it  to 
the  indemnity  which  he  has  stipulated  for ;  and  the  consequence 
therefore  is  that  the  proceeds  of  it  must  be  applied,  not  to  the 
general  creditor  of  the  party  who  is  indemnified,  but  to  the  demand, 
which  is  indemnified  against "  (1). 

[The  Lord  Chancellor  : — There  is  not  a  word  there  which  is 
not  equally  applicable  to  the  rule  of  the  Scotch  Courts  and 
Waring's  Case  (2) :  and  the  Scotch  rule  works  fuller  indemnity.] 

The  decision  of  the  Court  below  works  monstrous  injustice,  and 
would  give  rise  to  all  the  inequities  which  the  rule  in  Waring's 
Case  (2)  was  adopted  to  prevent. 

The  rule  of  Ex  parte  Waring  (2)  has  been  uniformly  recognised 
since  its  adoption  in  1815,  and  besides  the  sanction  of  the  Lord 
Chancellors  above  named,  has  received  that  of  Lord  Hatherley  in 
City  Bank  v.  Luchie  (3),  and  Lord  Cairns  in  Banner  v.  John- 
stone (4). 

There  is  no  peculiarity  in  the  Scotch  bankruptcy  system 
which  prevents  the  application  of  the  rule.  None  of  the  judges 
in  the  Court  below  actually  said  there  ;  was.    Bell's  Com.  7th  ed. 

(1)  ;i  D.  M.  &  G.  458.  (3)  Law  Kcp.  5  Ch,  773. 

(2)  19  Ves,  345.  (4)  Law  Kep.  5  E.  &  1.  157,  at  p.  174. 
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H.  L.  (So.)  294  (5tli  ed.  275),  was  the  single  line  of  authority  quoted  therei 

1882  And  Bell  set  out  no  case,  and  it  should  not  be  set  against  the 

EoYAL  Bank  long  series  of  cases  following  Exj^arte  Waring  (1).  The  Lord  Presi» 

OF  Scotland  ^^^^  g^^j^  ^j^^  application  of  Ex  parte  Waring  would  not  prevent 

Commercial  the  appellants  rankino-  all  the  same  for  the  full  amount  of  their 

Bank  of  ° 

Scotland,  debt  upon  the  bankrupt  estate  of  the  drawer  of  the  bill,  upon  the 
~  ground  that  by  the  law  of  Scotland  no  payment  after  bankruptcy 
from  any  source  except  from  a  security  held  before  bankruptcy, 
diminishes  the  creditor's  right  of  ranking  on  the  bankrupt  estate. 
But  the  law  in  England  as  to  payments  after  proof  is  the  same  as 
that  in  Scotland  :  Warrant  Finance  Company  s  Case  (2) ;  and  the 
proper  application  of  Ex  parte  Waring  (1)  is  shewn  in  the  case  of 
Barned's  BanMng  Co,  (3)  It  is  there  explained  that  the  rule 
proceeds  upon  the  assumption  of  the  security  being  applied  in  terms 
of  the  contract  at  the  very  instant  of  the  bankruptcy,  and  thus 
the  difficulty  suggested  by  the  Lord  President  does  not  arise. 

The  method  proposed  to  be  followed  by  the  Court  below  is  not 
in  terms  of  the  contract.  By  proceeding  under  the  statement 
lodged  by  the  Eespondents  the  result  provided  for  by  the  con- 
tract, viz.,  the  application  of  the  security  to  wipe  out  the  liability 
incurred  in  respect  of  the  bills,  is  never  attained. 

The  word  '*  cover  "  at  the  end  of  article  9  necessarily  implies  a 
security  for  the  holders.  All  know  what  bankers  mean  by  giving 
cover.  The  common  thing  is  that  the  banker  says,  "  I  am  not  to 
be  put  out  of  cash,"  and  the  answer  is  "  No ;  you  shall  always  have 
cover ;  that  is,  all  you  accept  for  me,  you  shall  always  have  remit- 
tances in  hand  to  meet."  But  by  this  method  the  security  is  thus 
made  available  to  relieve  from  the  dividend  and  not  from  the 
liability  on  the  debt. 

[They  also  cited  as  undistinguishable  Ex  parte  Hohhouse  (4).,. 
and  Ex  parte  Perfect  (5)  and  Eddis,  Com.  on  Eule  in  Ex  parte 
Waring.] 

The  Solicitor  General  for  Scotland  (AsJier,  Q.C.),  and  Horace 
Davey,  Q.C.,  for  the  respondents,  were  not  heard. 

(1)  19  Ves.  345  ;  2  Kose,  182.  (3)  Law  Rep.  19  Eq.  1  at  p.  9 ;  af- 

(2)  Law  Rep.  5  Ch.  86.  firmed,  10  Oh.  198. 

(4)  2  Dea.  291.  (5)  1  Mont.  25. 
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The  Lords,  having  taken  time  to  consider,  delivered  judgment  H.  L.  (So.) 
ms  follows :—  1882 

Lord  Selboene,  L.O.  S?|^o™ 
My  Lords,  this  is  an  appeal  in  an  action  of  multiplepoinding,  commercial 
arising  out  of  two  Scottish  bankruptcies,  the  one  of  a  person  named  g^^^^^,^ 

Saunders,  who  failed  in  November,  1878,  and  the  other  of  a  person   

named  Ramsay,  who  failed  in  December  of  the  same  year.  These 
two  parties  had  dealings  together,  Eamsay  sending  raw  materials 
(jute,  flax,  &c.),  to  Saunders'  spinning  works,  to  be  converted  into 
yarn,  under  an  agreement  in  w^'iting,  which  provided  that  all 
material  and  yarn  at  Saunders'  works  should  continue  to  be  the 
sole  property  of  Ramsay,  subject  to  the  lien  of  Saunders  for 
whatever  might  from  time  to  time  be  due  to  him,  and  that 
Saunders  should  give  acceptances  for  a  sum  not  exceeding  three- 
fourths  of  the  value  of  the  raw  material  held  by  him  on  Ramsay's 
account,  and  should  be  entitled  to  "  a  right  of  lien  or  retention  of 
goods  to  a  value  sufficient  to  cover  such  acceptances." 

At  the  time  of  such  bankruptcy  Saunders  was  liable  as  acceptor, 
upon  the  footing  of  this  agreement,  on  bills  drawn  by  Ramsay  to 
the  amount  of  £16,000,  and  he  held  goods  belonging  to  Ramsay 
(since  sold  for  £4025  14s.  2d.)  on  which  he  had  a  right  of  lien  or 
retention,  to  indemnify  him  from  that  liability.  The  appellants 
are  the  holders  of  the  £16,000  bills,  and,  as  such,  have  proved,  or 
have  a  right  of  proof,  against  both  the  insolvent  estates.  In  the 
Oourt  below  they  claimed  to  have  the  whole  proceeds  applied,  in 
the  first  place,  in  payment  of  the  bills,  as  far  as  they  would  extend, 
so  as  to  reduce  the  amount  of  their  proof  against  the  two  estates 
-to  about  £12,000  instead  of  £16,000,  relying,  for  that  purpose, 
upon  the  English  case  of  Ex  parte  Waring  (1).  That  claim  was 
rejected  by  the  Court  of  Session,  from  whose  judgment  the  present 
appeal  is  brought. 

The  rule  laid  down  by  Lord  Eldon  in  Ex  parte  Waring  (1),  and 
confirmed  by  subsequent  decisions  of  the  English  Courts,  is  now 
well  established  in  England;  but  this  cannot  be  a  sufficient 
a-eason  why  your  Lordships  should  also  hold  it  to  be  the  law 
of  Scotland,  unless  it  can  be  shewn  that  its  application  to  the 

(1)  rj  Ves.  345;  2^086,  182. 
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H.  L.  (Sc.)  circumstances  of  such  a  case  as  the  present,  in  the  manner  for 
1882  which  the  appellants  contend,  is  required  by  those  principles  of 
KoYAL  Bank  equity  which  are  common  to  the  jurisprudence  of  both  parts  of  the 
or  Scotland  United  Kingdom.  The  laws  which  govern  the  administration  in 
C^MERciAL  bankruptcy  or  insolvency  are  not  in  all  respects  the  same  in 

Scotland.  Scotland  as  in  England.  The  rule  in  question  has  not,  down  to- 
Lord  seiborne,  thc  prcseut  time,  been  received  or  known  in  Scotland,  though  it  is 

L  C 

■  nearly  seventy  years  since  Ex  jparfe  Waring  (1)  was  decided.  The 

judges  of  the  Court  of  Session,  whose  opinions  are  now  under 
review,  all  think  that  if  such  a  rule  were  applied,  under  the  cir~ 
cumstances  of  the  present  case,  it  would  result  in  consequences 
not  only  not  required  by  any  principle  of  equity,  but  practically 
inequitable.  After  carefully  considering  the  arguments  which 
have  been  addressed  to  your  Lordships,  I  am  unable  to  differ 
from  that  conclusion. 

It  is  conceded  (and  it  has  always  been  so  laid  down  by  all  the 
English  authorities)  that  bill  holders  cannot  claim  to  have  secu- 
rities, deposited  with  the  acceptors  by  the  drawers  for  the  acceptors' 
indemnity,  applied  in  payment  of  the  bills  by  virtue  of  any  right 
or  title  of  their  own  to  the  benefit  of  those  securities.  They  can,, 
at  the  utmost,  only  claim  to  come  in  under  a  jus  tertii,  availing 
themselves  of  the  administration  of  the  insolvent  estates  (in  which 
they  have  the  ordinary  locus  standi  of  creditors),  to  ask  that  the 
securities,  which  would  be  assets  of  the  one  estate  but  for  the  lien 
and  right  of  indemnification  belonging  t®  the  other,  but  which 
cannot  be  realized  until  that  lien  and  right  of  indemnification 
is  discharged,  may  be  so  applied  as  to  give  effect  to  the  contract 
between  the  drawers  and  the  acceptors,  in  the  way  most  conve- 
niently practicable. 

If  the  securities  were  sufiScient,  or  more  than  sufficient,  to  cover 
the  whole  amount  of  the  acceptances,  the  acceptors  would  be  fully 
indemnified  by  the  application  of  those  securities  to  the  payment 
of  the  bills  ;  and  the  drawers  (or  those  representing  their  estate) 
might  in  that  case  be  entitled  to  require  that  they  should  be  so 
applied;  while,  on  the  other  hand,  they  could  not  be  entitled  to 
reclaim  any  part  of  those  securities  without  (in  that  or  some  other 
way)  fully  indemnifying  the  acceptors.  It  may  well  be  that, 
(1)  19  Yes.  345  ;  2  Eose,  182. 
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under  such  a  state  of  circumstances,  the  appropriation  of  the  secu-    H.  L.  (Sc.) 
rities  according  to  the  rule  in  Ex  parte  Waring  (1)  (both  drawers  1882 
and  acceptors  being  insolvent)  might  be  the  most  conveniently  royal  Bank 
practicable  way  of  giving  effect  to  the  contract  between  the  of  Scotland 
drawers  and  the  acceptors.  C(^meroial 
This  was  in  fact  the  state  of  circumstances  which  (so  far  as  an  Scotland. 
opinion  can  be  formed,  either  from  the  report  in  19  Vesey,  or  from  Lord  seibome 
that  in  2  Eose)  was  directly  in  the  contemplation  of  Lord  Eldon  _I 
when  his  judgment  in  Ex  parte  Waring  (1)  was  pronounced;  and 
there  is  an  important  passage  in  that  judgment  which  I  cannot 
myself  reconcile  with  the  supposition  that  the  equity  there  stated 
could  have  the  consequences  contended  for  by  the  appellants  in 
the  present  case.    I  cite  it  from  Mr.  Eose's,  which  seems  to  me 
the  better  report.  "  It  is  impossible  to  deny  that  if  Bracken  &  Co. 
had  relieved  Brickwood  &  Co.  of  the  acceptances  for  £24,000,  the 
short  bills  and  the  mortgage  must  have  been  restored  to  Bracken 
&  Co.    On  the  other  hand,  I  take  it  to  be  equally  clear  that 
Bracken  &  Co.  never  could  have  redemanded  the  short  bills  or 
the  mortgage  without  bringing  in,  under  the  estate  of  Brickwood 
&  Co.,  funds  equal  to  the  claim  that  Brickwood  &  Co.  had  in 
respect  of  the  short  bills  and  the  mortgage ;  for  they  were  first 
applicable  to  the  discharge  of  those  acceptances,  not  for  the  secu- 
rity of  the  persons  in  whose  hands  those  acceptances  were,  but 
for  that  of  Brickwood  &  Co.,  who  had  become  liable  upon  them. 
The  liability  of  Brickwood  &  Co.  must  be  exonerated  before  any 
restitution  could  be  claimed  by  Bracken  &  Co.    That  beino-  the 
nature  of  the  question  from  the  7th  of  July,  1810  (the  date  of 
Brickwood's  bankruptcy),  to  the  2nd  of  August,  1810  (the  date 
of  Bracken's  bankruptcy),  the  consideration  arises  how  far  it 
is  altered  by  the  bankruptcy  of  Bracken  &  Co.    Now,  if  the 
assignees  of  Bracken  &  Co.  are  bound  to  leave  the  estate  of 
Brickwood  &  Co.  in  the  same  condition  as  Bracken  &  Co.  were 
bound  to  have  done  before  the  bankruptcy  (and  they  certainly 
would  be  obliged  to  put  the  estate  of  Brickwood  &  Co.  in  that 
condition,  in  order  to  entitle  themselves  to  the  securities),  I  do 
not  see  how  the  bankruptcy  varies  the  question."    That  is  the 
passage  in  Lord  Eldon's  judgment. 

(1)  lOVcs.  315;  2  Rose,  182. 
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H.  L.  (Sc.)      I  apprehend  it  to  be  clear  that  Bracken  &  Co.  would  not  have 
1882      been  entitled,  either  before  or  after  the  bankruptcy  of  Brickwood 
Royal  Bank  &  Co.,  to  prescribe  in  any  way  to  Brickwood  &  Co.,  or  their 
OF  Scotland  ^ggjgj^ees,  any  particular  mode  of  appropriating  part  of  the 
^b^k'o^f^  securities,  whether  by  paying  off  some  (but  not  all)  of  the  bill 
Scotland,   holders,  or  by  paying  a  dividend  to  all  the  bill  holders,  leaving 
Lord  Selborne,  Brickwood  &  Co.'s  estate  still  liable  for  the  balance,  much  less 
^      could  they  have  done  so  under  such  circumstances  as  those  of  the 
present  case,  in  which  the  securities  (though  it  was  the  intention 
of  the  contract  that  they  should  be  sufficient  to  cover  the  accept- 
ances) fell  far  short  of  the  required  amount.    To  confer  a  benefit 
upon  the  bill  holders,  who  are  no  parties  to  the  contract,  at  the 
expense  of  the  acceptors,  and  so  to  deprive  the  acceptors,  to  any 
extent,  of  any  part  of  the  indemnity  for  which  they  have  con- 
tracted (whether  the  drawers  or  their  creditors  are  also  benefited 
by  that  deviation  from  the  contract  or  not),  must  be  (as  the  Court 
of  Session  has  considered  it)  inequitable;  nor  could  it  be  recon- 
ciled, in  my  opinion,  with  the  reasoning  of  Lord  Eldon's  judg- 
ment. 

It  is  true,  as  was  stated  by  Lord  Cranworth  in  Powles  v.  Ear- 
greaves  (1),  that  the  order  in  Ex  jparte  Waring  (2),  as  drawn  up, 
distinctly  provided  for  the  case  of  the  short  bills  deposited 
either  being  equal  or  more  than  sufficient,  or  being  insufficient, 
and  expressly  provided  that,  if  insufficient,  the  parties  holding  the 
acceptances  were  to  prove  for  the  deficiency."  The  authority  of 
Lord  Eldon  in  the  English  Courts  of  Equity  and  Bankruptcy  was 
very  great ;  and  it  is,  therefore,  in  no  way  surprising  that,  after 
the  lapse  of  nearly  forty  years,  the  form  of  order  drawn  up  to 
.  carry  his  judgment  into  effect  should  have  been  regarded  as  con- 
clusive in  a  similar  case,  and  should  have  been  (perhaps  too 
readily)  assumed  to  be  consistent  with  the  reasons  assigned  for 
that  judgment.  No  man  could  entertain  a  more  sincere  respect 
than  I  have  always  done  for  the  very  eminent  and  learned  Judge 
who  decided  Powles  v.  Eargreaves  (1) ;  and  I  assume,  for  the  pur- 
pose of  the  present  judgment,  that  the  positive  rule  of  administra- 
tion, which  has  been  accepted  as  law  in  England  since  the  order 
in  Ex  jparte  Waring  (2)  was  made,  must  be  understood  in  accord- 
(1)  3  D.  M.  &  G.  at  p.  453.  (2)  19  Ves.  345 ;  2  Rose,  182. 
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ance  with  the  determination  in  Poivles  v.  Ear  greaves  (1).    But,  so  H.  L.  (Sc.) 
far  as  it  is  a  positive  rule  of  administration,  and  not  the  necessary  i882 
result  of  equitable  principles,  it  cannot  be  held  to  be  of  force  in  hqyal  Bank 
Scotland  merely  because  it  is  so  in  England.     Of  the  reasons  Scotland 
assigned  by  Lord  Cran worth  (2)  to  justify  the  extension  of  the  Commercial 
rule  to  the  case  of  a  deficient  security,  I  cannot  but  say  that  they  Scotland. 
are  unsatisfactory  to  my  mind,  if  applied  to  such  a  contract  as  Lord  seiborae, 
that  between  Kamsay  and  Saunders  in  the  present  case ;  and      .  ^'^\ 
indeed  they  appear  to  me  to  overlook  the  fact  that,  when  the 
whole  benefit  of  a  deficient  security  is  given  to  the  bill  holder, 
the  estate  of  the  bankrupt  acceptor  may  lose  some  part  of  the  in- 
demnity to  which,  by  the  contract,  he  is  entitled. 

If,  in  the  case  before  your  Lordships,  the  whole  fund  in  medio 
were  applied  in  the  first  instance  towards  payment  of  the  bills 
held  by  the  appellants,  and  the  appellants  were  then  admitted  to 
prove  against  both  the  insolvent  estates  for  the  difference,  viz., 
£12,000,  the  practical  result  would  be,  to  leave  the  respondents 
without  any  indemnity  at  all  for  the  dividends  which  might  be 
paid  out  of  their  estate  on  that  £12,000.  The  result,  on  the  other 
hand,  of  the  decision  of  the  Court  of  Session,  is  to  indemnify  them 
to  the  full  extent  of  the  fund  (as,  under  the  contract,  they  have  a 
right  to  be  indemnified)  for  every  shilling  which  their  estate  may 
pay  on  the  bills.  Suppose  the  estate  of  Saunders  to  pay  a  dividend 
of  5s.  in  the  pound,  this  on  £16,000  would  be  £4000,  and  the 
trustee  of  that  estate  would  have  a  right,  according  to  the  judg- 
ment appealed  from,  to  have  the  whole  fund  in  medio  (being,  in 
round  figures,  £4000)  applied  for  their  re-imbursement.  But  if 
the  fund  in  medio  were  first  applied  in  payment  of  the  bill 
holders,  Saunders'  estate  would  then  pay  on  the  remaining  £12,000 
(at  5s.  in  the  pound)  £3000  without  any  indemnity  at  all.  Can 
there  be  a  doubt  which  of  these  results  is  the  more  equitable  ? 
The  one  violates,  the  other  gives  efiect  to,  the  contract.  What 
right  can  the  bill  holders  have  to  ask  that  it  should  be  violated 
for  their  benefit  ?  What  right  could  the  trustee  of  Itamsay,  the 
debtor  primarily  liable  under  the  contract,  have  to  ask  for  any 
appropriation  of  the  securities  which  would  take  away  from 
Saunders'  estate  any  part  of  the  indemnity  for  which  he  contracted, 
(I)  3  ]).  M.  &  G.  4;30.  (2)  3  D.  M,  &  G.  at  p.  41G. 
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H.  L.  (Sc.)  and  at  the  same  time  leave  that  estate  liable  on  the  greater  part 

1882      of  the  bills  ? 
EoyalBank     With  respect  to  the  argument  from  convenience,  in  some  possible 
OF  Scotland  circumstances  (as  when  the  party  secured  might  have  no  assets  of 
Commercial  his  own,  SO  as  to  pay  any  dividend,  and  yet  might  for  some  reason 
Scotland,   fail  to  get  his  discharge,  or  when  he  might  have  assets  falling  by 
driblets,  so  as  to  pay  repeated  dividends  at  uncertain  intervals, 
without  exhausting  the  security  fund),  it  is  enough  to  say  that  a 
sufficient  practical  answer  seems  to  me  to  be  given  to  that  argu- 
ment in  the  opinion  of  one  of  my  noble  and  learned  friends,  which 
I  have  had  the  advantage  of  seeing  in  print.  It  is  impossible  that 
mere  inconvenience  or  delay  in  working  out  the  security  can 
make  it  necessary  or  just  to  infringe  the  contract  in  favour  of 
persons  who  are  strangers  to  it. 

I  therefore  move  your  Lordships  to  dismiss  this  appeal-  with 
costs. 

LoKD  Blackburn  : — 

My  Lords,  in  this  case  there  were  two  houses  of  Kamsay  and 
Saunders  &  Sons.  Saunders  &  Sons,  on  the  10th  of  December, 
1878,  granted  a  trust  deed  in  favour  of  their  creditors.  Kamsay 
was  sequestrated  on  the  23rd  of  December,  1878;  so  that  the 
estates  of  both  houses  were  being  wound  up  compulsorily  according 
to  the  provisions  of  the  Scotch  law. 

At  the  time  when  Kamsay  was  sequestrated  the  Koyal  Bank 
held  £16,000  worth  of  bills  drawn  by  Kamsay  on  Saunders  &  Sons 
and  accepted  by  the  latter  house.  Saunders  &  Sons,  at  the  time 
when  they  executed  the  trust  deed,  had  in  their  possession  pro- 
perty of  considerable  value,  which  had  been  deposited  with  them 
by  Kamsay,  subject  to  the  provisions  of  an  agreement  made 
between  the  two  houses  on  the  22nd  of  April,  1870.  An  argument 
was  submitted  by  Mr.  Benjamin  that  on  the  true  construction  of 
this  agreement  the  holders  of  the  outstanding  bills  had  a  specific 
hold  on  this  property.  He  relied  on  the  words  at  the  end  of  the 
9th  article,  that  Saunders  "shall  be  entitled  to  a  right  of  lien  or 
retention  of  goods,  to  a  value  sufficient  to  cover  such  acceptances," 
if  I  understood  him  correctly,  founding  his  argument  on  the 
assumption  that  the  word  "cover,"  as  used  by  merchants  with 
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reference  to  a  bill,  necessarily  implied  a  security  for  the  holders.  H.  L.  (Sc.) 

It  may  often  be  used  in  such  a  sense,  but  in  this  agreement  I  1882 

think  it  shews  no  more  than  that  the  goods  deposited  ought  xjoyal  Bank 

to  have  been  kept  up  to  such  an  amount  as  would  produce  more  Scotland 

than  the  amount  of  the  bills  current.    The  goods  deposited  Commeeciai. 

have  been  realized,  and,  either  because  the  parties  disregarded  Scotland. 

that  stipulation  or  miscalculated  the  value  of  the  goods,  instead  Lord  Blackburn. 

of  producing  more  than  £16,000,  they  have   only  produced 

£4,052  14s.  2d.,  which  is  deposited  in  a  bank.    I  think,  agreeing 

therein  with  all  the  Judges  below,  that  this  agreement  gave  the 

holders  no  security  whatever  over  the  goods  either  in  the  hands 

of  Saunders  whilst  sui  juris,  or  in  the  hands  of  his  trustees.  It 

did  give  Saunders  whilst  sui  juris  a  right  to  retain  the  goods  until 

he  was  indemnified  against  any  claim  made  on  him  by  the  holders 

of  the  bills,  and  it  left  to  Eamsay  a  right  to  remove  those  goods 

and  deal  with  them  in  any  way  he  pleased,  so  soon  as  he  had  in 

any  way  satisfied  all  claims  that  were  made  or  could  be  made 

upon  Saunders,  for  which  he  had  by  agreement  a  right  to  retain 

the  goods,  but  not,  except  by  Saunders's  consent,  till  then.  No 

doubt  this  considerably  increased  the  probability  that  the  bills 

would  be  taken  up,  and  so  indirectly  gave  the  bill-holders  a  better 

security,  but  it  was  only  indirectly ;  if  Kamsay  and  Saunders, 

whilst  sui  juris,  had  chosen  to  abrogate  the  agreement  of  the  22nd 

of  April,  1870,  and  appropriate  the  goods  to  any  other  purpose 

they  pleased,  the  holders  of  the  bills  could  not  have  prevented 

them.    I  do  not  inquire  what  rights  to  compel  the  realization  of 

the  security  and  the  application  of  the  proceeds  to  taking  up  the 

bills  Eamsay  and  Saunders  might  have  had  whilst  sui  juris,  for 

no  such  question  arises.    When  both  the  firms  came  under  the 

compulsory  winding-up,  the  rights  which  Kamsay  and  Saunders 

had,  whilst  sui  juris,  passed  to  the  trustees  of  their  estates,  who 

were  bound  respectively  to  exercise  those  powers  for  the  benefit 

of  the  creditors  of  the  respective  estates  of  which  they  were 

trustees,  subject  to  the  control  of  the  Court.   The  right  which  the 

holders  of  the  bills  had  was  to  rank  as  creditors  on  each  of  the 

estates,  taking  a  dividend  pari  passu  with  the  other  unsecured 

creditors  on  that  estate  until  they  obtained  payment  of  twenty 

shillings  in  the  pound ;  they  could  never  take  more. 
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H.  L.  (Sc.)  To  apply  any  part  of  the  proceeds  of  the  goods  deposited  in 
1882  security  for  the  benefit  of  the  creditors  of  the  estate  of  Saunders 
EoYAL  Bank  would  increase  the  dividend  on  Saunders*  estate,  and  so  far  as  the 
OF  Scotland  bill-holder  was  a  creditor  on  that  estate  that  would  be  the  better 
Commercial  for  him.    It  would  necessarily  make  the  dividend  on  Eamsay's 

Bank  op  , 

Scotland,  estate  less  than  if  the  whole  of  the  proceeds  of  that  property  had 

Lord  Blackburn. 

been  applied  for  the  benefit  of  the  creditors  on  Eamsay's  estate, 
and  so  far  as  the  bill-holder  was  a  creditor  on  that  estate,  would 
be  the  worse  for  him.  Whether  on  the  balance  the  bill-holder 
would  gain  or  lose  would  depend  on  the  proportion  which  the 
assets  in  the  two  estates  bore  to  each  other  and  to  that  portion  of 
the  property  applied  for  the  benefit  of  the  creditors  on  Saunders* 
estate.  But  whether  it  benefited  the  holders  of  the  bills  or  not 
is  not,  in  my  opinion,  one  of  the  elements  to  guide  the  Court  in 
saying  what  portion  of  the  proceeds  of  the  security,  if  any,  should 
be  applied  for  the  benefit  of  Saunders'  estate,  and  what  for  the 
benefit  of  Kamsay's.  The  Court  must  act  on  the  rights  of  the 
two  estates  between  themselves,  and  the  rules  and  regulations 
introduced  by  the  bankrupt  law  of  the  country  for  the  adminis- 
tration of  such  estates. 

So  far,  I  think  there  would  have  been  no  difference  in  the  law 
if  this  had  been  an  English  case ;  but  when  the  Court .  comes  to 
determine  how  the  proceeds  of  the  securities  are  to  be  applied  for 
the  benefit  of  the  two  estates  according  to  the  rules  and  regulations 
of  the  bankrupt  laws  of  the  two  countries,  there  is  a  difference 
between  what  the  Court  of  Session  have  done  and  what,  since 
Ex  ]3arte  Waring  (1),  has  been  the  practice  in  England. 

If  we  view  the  matter  as  it  would  be  when  the  whole  value 
of  the  assets  forming  the  estate  of  the  firm  holding  the  security, 
and  also  the  whole  amount  of  the  unsecured  creditors,  exclusive  of 
the  bill-holders,  are  ascertained,  the  justice  of  the  case  seems 
plain  enough.  The  creditors  of  that  estate  (in  this  case  that  of 
Saunders),  exclusive  of  the  bill-holders,  can  never  have  a  claim 
to  a  greater  dividend  than  they  would  receive  if  the  bills  were 
paid  off.  If  the  amount  of  that  dividend  on  the  bills  would  not 
exceed  the  proceeds  of  tlie  security,  the  unsecured  creditors  and 
the  bill-holders  should  take  that  dividend,  and  so  much  of  those 
(1)  19  Ves.  345;  2  Rose,  182. 
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proceeds  of  the  security  as  will  indemnify  the  estate' against  the   H.  L.  (Sc.) 
dividend  thus  paid  to  bill-holders  should  be  applied  for  the  benefit  1882 
of  the  estate,  the  surplus  over  that  amount  being  applied  for  the  eoyal  Bank 
benefit  of  the  creditors  of  the  other  estate.    If  the  proceeds  of  the  Scotlam) 
security  are  not  sufficient  to  pay  so  much  they  should  be  applied  ^^^^^^^^^^ 
as  far  as  they  will  go  for  the  benefit  of  that  estate,  and  the  dividend  Scotland. 
be  reduced  to  that  amount  which  the  estate  could  pay  after  that.  Lord  Blackburn. 
In  that  case  there  would  be  no  surplus  to  apply  for  the  benefit  of 
the  other  estate. 

It  seems  to  me  that  this  would  be  perfect  equity,  remembering 
that  the  right  of  the  creditors  on  the  estate  against  the  proceeds 
of  the  security  is  to  an  indemnity  only,  and  that  they  have  no 
right  to  make  a  profit. 

It  may,  however,  be  long  before  these  amounts  are  absolutely 
ascertained.  The  Scotch  lawyers  seem  all  to  agree  that  the 
machinery  provided  by  the  Scotch  bankrupt  laws  prevents  any 
real  inconvenience  arising  during  the  period  whilst  the  actual 
amounts  are  not  ascertained,  or  at  least  any  of  such  magnitude  or 
frequent  occurrence  as  to  justify  an  arbitrary  rule  applicable  to 
all  cases.  And  I  am  so  far  from  seeing  my  way  to  saying  that 
they  are  wrong  in  this,  that,  had  it  not  been  for  the  respect  I  have 
for  the  judgment  of  Lord  Eldon,  and  of  those  who  have  since  Ex 
parte  Waring  (1)  acted  upon  his  judgment,  I  should  have  said  the 
same  thing  as  to  the  machinery  provided  by  the  English  bankrupt 
laws. 

If  there  is  no  such  difficulty,  it  seems  to  me  that  the  creditors 
ought  to  administer  the  estate,  applying  the  funds  which  from 
time  to  time  come  into  their  hands  in  the  paying  of  interim  divi- 
dends in  that  manner  which  will  be  proper,  with  a  view  ultimately 
when  the  whole  should  be  ascertained  to  that  result  which  I  have 
above  expressed.  And  that  is,  I  think,  substantially  what  the 
decision  in  this  case  amounts  to. 

The  rule  in  Eugland  is  difi'erent.  So  long  ago  as  1815  Lord 
Eldon,  in  Ex  parte  Waring  (1),  in  such  a  case  directed  the  pro- 
ceeds to  be  treated  as  if  the  security  had  been  realised  just  before 
the  bankruptcy,  and  the  proceeds  then  applied  as  far  as  they 
would  go  in  paying  the  bills  rateably ;  if  they  were  not  sufficient 
(1)  19  Vcs.  315;  2  Kosc,  ISO. 
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H.  L.  (So.)  to  pay  the  bills  in  full,  the  bill-holders  proving  for  the  unpaid 
1882  portion  of  their  bills ;  if  they  were  more  than  sufficient  to  pay 
KoYAL  Bank  the  bills  in  full,  the  surplus  to  be  paid  to  the  assignees  of  Bracken 
OF  Scotland  ^  q^j^  estate,  who  stood  in  the  position  of  the  trustees  of  Ramsay 
C^^E^ciAL  in  the  present  case.  Such  I  think,  divesting  it  of  the  provisions 
Scotland,  as  to  repaying  dividends  already  received,  is  the  effect  of  the 
Lord  Blackburn,  order  in  Ex  parte  Waring  (1). 

~"  This  rule  has  the  unquestionable  advantage  of  being  easily 
worked.  The  objection  to  it  is  that  it  alters  the  distribution  of 
the  estate  from  that  which  it  would  be  if  no  such  arbitrary  rule 
were  introduced,  which  can  only  be  justified  on  the  ground  of 
necessity,  or  such  practical  inconvenience  in  working  the  adminis- 
tration of  the  estates  as  to  amount  to  necessity.  And,  as  was  said 
by  Lord  Justice  James  in  Ex  jparfe  Smart  (2),  "The  rule  laid 
down  in  that  case  has  been  often  before  the  Court,  and  neither  the 
Court  nor  the  Legislature  has  shewn  any  disapproval  of  it." 
Whether  it  might  be  advantageously  altered  is  a  matter  which 
might  be  properly  considered  by  those  who  have  the  conduct  of 
the  next  bill  for  the  amendment  of  the  bankruptcy  laws.  But 
there  would  be  very  great  difficulty  in  an  English  Court  departing 
now  from  a  rule  so  long  acted  on,  even  if  convinced  that  it  was 
originally  a  mistake.  This,  however,  does  not  apply  when  a 
Scotch  Court  is  asked  for  the  first  time  to  introduce  the  rule  in 
Scotland.  The  objection  to  it  is  that  the  amounts  in  equity 
receivable  are  disturbed,  and  I  think  it  can  easily  be  shewn  that 
they  always  are  disturbed  by  the  application  of  the  rule. 

If  the  proceeds  of  the  security  are  more  than  enough  to  pay 
the  bills  the  application  of  the  rule  makes  no  difference  in  the 
amount  of  the  dividend  payable  to  the  creditors  of  the  estate  who 
at  the  time  of  the  sequestration  hold  the  bills,  in  this  case 
Saunders' ;  but  the  bill-holders  receive  20s.  in  the  pound  on  their 
bills,  and  are  so  much  the  better  at  the  exclusive  loss  of  the 
creditors  of  the  other  estate,  in  this  case  Ramsay's.  Where  the 
amount  of  the  security  is  less  than  the  amount  of  the  bills  the 
problem  is  not  so  simple.  The  holder  of  the  bill  hag  20s.  in 
the  pound  paid  him  on  a  portion  of  the  bill,  and  proves  on  each 
estate  for  the  balance  only.  The  dividend  on  the  estate  of 
(1)  19  Yes.  345  ;  2  Eose,  182.  (2)  Law  Bep.  8  Ch.  at  p.  225. 
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Kamsay  is  in  some  cases  at  least  made  greater  where  the  assets   H.  L.  (Sc.) 
are  unaltered,  and  the  amount  proveable  is  reduced  by  the  appli-  1882 
cation  of  the  rule  in  Ex  parte  Waring  (1).   But  in  all  cases  where  rqyal  Bank 
the  security  is  less  than  the  amounts  of  the  bills,  which  is  the  Scotland 
present  case,  the  application  of  the  rule  reduces  the  sum  payable  Commekcial 
to  the  creditors  on  Saunders'  estate  ;  for,  though  the  amount  prove-  Scotland. 
able  on  the  estate  of  Saunders  is  diminished  by  deducting  the  ^ora  Eil^bum. 
proceeds  of  the  security  from  the  bills,  the  amount  of  the  assets  """" 
is  reduced  by  precisely  the  same  sum  except  where,  owing  to  the 
smallness  of  the  dividend  on  Saunders'  estate,  the  whole  of  the 
security,  though  less  than  the  amount  of  the  bills,  is  not  absorbed 
in  indemnifying  Saunders'  estate  for  the  dividends  which  have 
been  paid.    In  that  case,  however,  the  assets  of  Saunders'  estate 
which  otherwise  would  be  entirely  applied  to  the  payment  of 
Saunders'  creditors,  exclusive  of  the  bill-holders,  are  by  the  appli- 
cation of  the  rule  in  part  applied  to  the  payment  of  a  part  of  the 
bills. 

It  seems  therefore  obvious  that  the  result  must  always  be  to 
diminish  the  amount  of  the  dividend.  I  have  not  investigated 
whether  the  amount  received  by  the  bill-holders  is  in  all  such  cases 
increased  by  the  application  of  the  rule ;  for  it  is  enough  to  shew 
that  the  creditors  on  Saunders'  estate  are  deprived  of  a  part  of 
what  they  would  be  otherwise  entitled  to.  That  should  not  be 
done  unless  there  is  a  necessity  to  do  so.  If  there  is  none,  as  the 
Scotch  lawyers  all  agree  that  in  Scotland  there  is  none,  I  do  not 
think  the  judges  of  the  Scotch  Court  can  be  asked  to  pronounce  a 
decision  merely  for  the  purpose  of  producing  uniformity  with 
English  rules. 

I  therefore  think  that  the  judgment  below  is  right,  and  should 
be  affirmed. 

Lord  Watson  : — 

My  Lords,  in  dealing  with  the  questions  raised  in  this  appeal  it 
is  necessary  first  of  all  to  consider  what  was  the  true  nature  of 
the  so-called  right  of  lien  or  retention  created  by  the  Sth  and 
0th  articles  of  the  agreement  of  the  22nd  of  April,  1870.  The 
general  purpose  of  the  agreement,  which  was  to  endure  for  ten 
(1)  19  Vcs.  345;  2  Kosc,  182. 
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H.  L.  (So,)  years  from  its  date,  unless  sooner  determined  by  the  death  or 

1882      bankruptcy  of  either  of  the  parties,  was  to  fix  the  terms  upon 

EoYAL  Bank  which  Kamsay,  a  Dandee  merchant,  was  to  supply  jute,  flax,  and 

OP  Scotland  codilla,  in  quantities  sufficient  to  keep  the  spinning  works  at 

CoMMEEciAL  Wcstfield  belonffinff  to  Saunders  in  full  employment,  and  also 
Bank  of      ,  .         t  •  i  i  .  ^ 

Scotland,  the  remuneration  which  Saunders  was  to  receive  for  converting 

Lord  Watson,  the  raw^  material  into  yarn.  It  was  obviously  for  the  interest  of 
both  parties  that  some  financial  arrangements  should  be  made  in 
order  to  enable  Ramsay  to  raise  money  for  fresh  purchases  of  raw 
material  before  he  had  disposed  of  the  manufactured  goods. 
Accordingly  it  was  by  the  8th  article  provided  that  all  material 
and  yarn  at  Westfield  works  should  continue  to  be  the  sole  pro- 
perty of  Ramsay,  subject  only  to  the  lien  of  Saunders  for  the 
cost  of  manufacture  and  for  advances  made  by  him,  or  other  debts 
due  to  him  by  Ramsay.  By  the  9tli  article  Saunders  became 
bound  to  give  his  acceptances  for  a  sum  not  exceeding  three- 
fourths  of  the  value  of  the  raw  material  and  yarn  held  by  him  on 
Ramsay's  account ;  and  it  was  expressly  stipulated  that  he  should 
be  "  entitled  to  a  right  of  lien  or  retention  of  goods  to  a  value 
sufficient  to  cover  such  acceptances." 

It  appears  to  me  that  the  legal  effect  of  these  stipulations  was 
not  to  authorize  Saunders  to  sell  the  raw  materials  and  goods  in 
his  possession,  and  to  apply  the  proceeds  in  liquidation  of  the 
bills  accepted  by  him  when  these  fell  due,  or  even  to  place  him 
in  the  position  of  a  pledgee,  with  a  power  of  sale.  They  gave 
Saunders  nothing  more  than  a  right  to  retain  the  goods  until 
relieved  of  his  liability  as  acceptor  of  the  bills.  Both  parties 
being  solvent^  Ramsay  would  have  had  no  right  to  demand  de- 
livery of  the  goods,  except  upon  the  condition  of  his  first  retiring 
the  acceptances  against  which  they  were  held ;  and  I  do  not 
think  that  Saunders  would  have  been  under  any  obligation  to 
comply  with  a  request  by  Ramsay  that  he  should  sell  the  goods 
and  apply  the  proceeds  in  part  payment  of  these  acceptances.  It 
is  of  the  very  essence  of  such  a  lien,  that  the  party  in  right  of  it 
can  deprive  the  owner  of  the  use  and  benefit  of  the  subject,  till 
the  debt  be  paid  for  which  it  is  retained;  and,  unless  the  owner 
makes  satisfactory  arrangements  for  relieving  him  of  all  liability, 
he  is  not  bound,  either  to  part  with  the  subject  of  the  lien,  or  to 
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comply  with  the  owner's  direction  as  to  its  disposal.    If  he  pays   H.  L,  (So.) 
the  whole  or  part  of  the  debt,  he  has  no  right,  by  the  law  of  1882 
Scotland,  to  sell  and  repay  himself ;  but,  besides  a  personal  eoyal  Bank 
action  for  recovery  of  what  he  has  paid,  he  may  have  his  remedy  Scotland 
against  the  goods,  either  by  assigning  his  lien  for  a  pecuniary  ^^^^^^^^^ 
consideration,  or  by  applying  to  the  Judge  Ordinary  for  authority  Scotland. 
to  sell  as  under  a  contract  of  pledge.    The  contract  being  one  of  Lord  watson. 
indemnity,  he  is  entitled,  out  of  the  moneys  so  raised,  to  recoup 
himself  for  all  that  he  has  paid,  or  may  be  called  upon  to  pay ; 
and  he  is  only  responsible  to  the  owner  for  the  surplus,  if  any, 
which  remains  in  his  hands  after  the  debt  secured  has  been  fully 
satisfied. 

Saunders  became  insolvent  in  November,  1878,  and  in  December 
he  conveyed  to  the  respondents,  as  trustees  for  behoof  of  his 
creditors,  his  whole  assets,  including  his  right  to  retain  certain 
goods  at  Westfield  Works,  belonging  to  Kamsay,  against  bills  to 
the  amount  of  £16,000  which  he  had  accepted  in  terms  of  the 
agreement,  and  which  had  been  discounted  and  were  then  held 
by  the  appellants.  These  goods  were  subsequently  sold,  with 
consent  of  all  parties  claiming  an  interest  in  them,  and  the  price 
deposited  in  bank ;  and,  according  to  my  apprehension,  the  effect 
of  that  conversion  was  the  same  as  if  the  goods  had  been  sold  by 
judicial  warrant.  The  respondents'  nexus  remained,  and  they 
were  entitled  to  have  the  money  applied  so  as  to  indemnify  the 
estate  of  the  bankrupt  for  the  payments  on  account  of  the  bills. 

Kamsay,  by  whom  the  bills  were  drawn  and  discounted,  became 
bankrupt  in  December,  1878,  and  in  April,  1880,  the  action  of 
multiplepoinding,  in  which  the  present  appeal  is  taken,  was  in- 
stituted for  the  purpose  of  determining  the  rival  claims  upon  the 
fund  obtained  by  selling  the  subject  of  the  respondents'  lien. 
The  appellants  maintained  then,  as  they  do  now,  that  the  fund, 
which  amounts  to  £5000,  or  thereby,  must  be  applied  in  reduc- 
tion pro  tanto  of  their  debt,  leaving  them  to  rank  for  the  balance 
upon  the  insolvent  estates  of  the  drawer  and  acceptor.  The 
trustee  in  Eamsay's  sequestration  claimed  the  whole  fund  for  dis- 
tribution amongst  the  general  creditors  of  the  bankrupt,  and, 
alternatively,  that  it  should  be  applied  in  the  manner  contended 
for  by  the  appellants.  The  respondents,  on  the  other  hand, 
Vol.  YII.  3         2  E 
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H.L.  (So.)  maintained  that  the  appellants  must  continue  to  rank  on  both 
1882  bankrupt  estates  for  the  full  amount  of  the  bills,  and  claimed 
KoYAL  Bank  that  all  dividends  paid  by  them  to  the  appellants  out  of  Saunders* 
OF  Scotland  ^^^^^^  should  be  repaid  to  them  from  the  fund  in  medio,  the 
^B^?op^  surplus,  if  any,  after  satisfying  their  claims,  being  payable  to 

Scotland.  Eamsay's  estate. 

Lord  WatsoD.  The  Judges  in  the  Court  below  have  unanimously  given  effect 
to  the  respondents'  contention.  The  Lord  Ordinary,  whose  inter- 
locutor was  affirmed  by  the  First  Division  of  the  Court,  has  found 
that  they  are  entitled  to  the  fund  in  medio,  in  order  that  they 
may  apply  it  in  operating  their  relief  from  the  payments  which 
they  are  liable  to  make,  in  the  shape  of  dividends,  to  the  appel- 
lants as  holders  of  the  bills,  subject  to  the  declaration  that  the 
balance  of  the  fund,  if  any,  is  payable  to  Kamsay's  trustee. 

On  the  assumption  that  I  have  rightly  construed  the  agreement 
of  1870,  I  do  not  think  it  admits  of  reasonable  doubt  that  the 
judgment  appealed  against  is  in  strict  accordance  with  the  princi- 
ples upon  which  the  bankruptcy  laws  have  hitherto  been  adminis- 
tered by  the  Courts  of  Scotland.  In  that  view  of  the  agreement, 
ihe  interlocutor  of  the  Lord  Ordinary  gives  effect  to  the  legal 
rights  of  the  parties.  On  the  one  hand,  the  respondents  are  per- 
mitted to  apply  so  much  of  the  fund  as  is  necessary  for  the 
purpose  of  indemnifying  the  estate  of  Saunders  for  dividends  paid 
upon  the  bills;  on  the  other  hand,  Eamsay's  trustee  gets  the 
full  amount  of  his  interest,  the  reversion  of  the  fund,  after  that 
purpose  has  been  fulfilled. 

The  appellants  do  not  dispute  that,  by  the  law  of  Scotland,  they 
are  entitled  to  rank,  for  the  full  amount  of  the  bills  held  by  them, 
upon  the  bankrupt  estates  of  the  drawer  and  acceptor,  to  the  effect 
of  drawing  20s.  in  the  pound;  and  they  do  not  assert  that,  in 
their  own  right,  they  have  any  claim,  legal  or  equitable,  to  have 
the  funds  applied  in  reduction  of  their  debt.  They  maintain, 
however,  that  the  fact  of  Saunders'  and  Eamsay's  estates  being 
both  insolvent  renders  it  necessary,  in  order  that  justice  may  be 
done  between  these  estates,  that  the  Court  should  direct  the  fund 
to  be  appropriated  as  a  payment  to  account  of  the  bills  at  or  before 
insolvency.  The  result  of  imposing  that  arrangement  upon  the 
parties  would  be  to  relieve  Kamsay's  estate  so  far,  by  reducing 
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the  appellants'  ranking  upon  that  estate,  and  to  give  the  appel-  H.  L.  (Sc.) 
lants  the  benefit  of  getting  payment  in  full  of  part  of  their  debt ;  1882 
but  whatever  advantage  accrued  to  Eamsay's  estate  and  to  the  eoyalBank 
appellants  would  be  balanced  by  a  corresponding  loss  of  indemnity  Scotland 
to  the  respondents.  f  r.;  Commeecial 

It  was  argued  for  the  appellants  that  it  is  desirable  to  have  a  Scotland. 
uniform  rule  in  all  cases  like  the  present,  and  that  the  principle  Lord  watson. 
adopted  by  the  Court  of  Session  would,  in  very  many  instances, 
lead  to  inextricable  confusion,  and  would,  in  others,  occasion  grave 
inconvenience.  It  was  urged,  in  the  first  place,  that  the  system 
of  recouping  dividends  paid  to  the  bill-holders  would  lead  to  an 
interminable  declaration  of  dividends,  each  sum  recovered  by  way 
of  indemnity  becoming  a  new  fund  for  division  among  the  cre- 
ditors ;  and,  in  the  second  place,  that,  if  the  indemnity  fund  were 
not  at  once  exhausted,  the  reversionary  interest  of  the  creditors  , 
of  the  drawer  would  lead  to  his  sequestration  being  indefinitely 
suspended,  in  the  event  of  the  acceptor  being  unable  to  procure 
his  discharge.  I  agree  with  the  appellants'  argument,  that  one 
and  the  same  principle  ought  to  regulate  all  cases  like  the  pre- 
sent ;  but  it  appears  to  me  that  the  difficulties  which  have  been 
suggested,  in  regard  to  the  principle  upon  which  the  Lord  Ordi- 
nary's interlocutor  proceeds,  are  not  very  formidable. 

The  subject  of  the  acceptor's  lien,  when  converted  into  money 
by  consent  of  parties,  or  by  warrant  of  the  Court,  becomes  a  fund 
to  which  he  may  legitimately  resort,  in  order  to  avoid  the  neces- 
sity of  making  payment  out  of  his  own  pocket,  and  the  trustees 
for  his  creditors  are  entitled  to  use  it  for  payment  of  dividends 
upon  the  debt  for  which  it  is  retained,  in  order  to  protect  his 
€state  from  the  claim  of  the  creditor  in  that  debt.  When  the 
amount  of  the  assets  available  for  dividend  has  been  ascertained, 
nothing  can  be  more  simple  than  to  calculate  once  for  all  what 
sum  must  be  taken  from  the  fund  in  order  to  obtain  indemnity, 
without  resorting  to  the  toties  quoties  method,  which  the  appel- 
lants seemed  to  consider  indispensable.  In  the  present  case  the 
respondents  have  merely  to  ascertain  the  dividend  which  Saunders' 
estate  will  yield  to  creditors  other  than  the  appellants,  and  then 
pay  to  the  appellants,  out  of  the  indemnity  fund,  a  corresponding 
dividend  upon  their  claim.   If  the  fund  prove  insufiScient  for  that 

3        2  E  2 
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H,  L.  (So.)  purpose,  they  will  add  it  to  the  dividend  fund  and  divide  the  total 

1882      between  the  creditors  of  Saunders  including  the  appellants.  By 

KoYAL  Bank  one  or  other  of  these  processes  the  respondents  will,  uno  flatu^ 

OF  Scotland  ^^^^^^  ^-^^  £^2I  measure  of  relief  to  which  they  are  entitled  under 

CoMMEEoiAL  tho  agreement,  and  no  more. 
Bank  OF  ° 

Scotland.  The  other  difficulty  suggested  by  the  appellants  is  equally 
Lord  Watson,  devoid  of  substance.  Should  the  acceptor  be  unable  to  procure 
his  discharge  his  creditors  would,  no  doubt,  by  the  judgment 
under  appeal  be  entitled  to  retain  their  hold  upon  the  fund,  in 
case  of  future  dividends  becoming  payable  from  estate  subse- 
quently accruing  to  the  bankrupt ;  and  it  might  be  productive  of 
very  great  hardship  and  inconvenience  if  that  state  of  matters 
necessarily  prevented  the  creditors  of  the  drawer  from  bringing 
his  sequestration  to  a  close.  I  cannot,  however,  conceive  why  the 
circumstance  that  an  interest  such  as  Kamsay's  creditors  have  in 
the  fund  in  medio  forms  one  of  the  assets  of  the  bankrupt  estate 
should  necessarily  delay  the  winding-up  of  the  sequestration. 
The  trustee,  with  the  concurrence  of  the  commissioners,  may  either 
enter  into  a  compromise  with  the  party  entitled  to  retain,  or  he 
may  sell  the  interest  for  ready  money.  It  frequently  happens 
that  a  bankrupt  estate  consists  in  part  of  reversionary,  and,  it 
may  be,  contingent  rights ;  and,  when  that  is  the  case,  it  is  for 
the  trustee  and  the  commissioners  to  consider  and  determine 
whether  it  is  for  the  interest  of  the  general  body  of  creditors  to 
realize  at  once  or  to  prolong  the  sequestration. 

The  appellants  further  argued  that,  seeing  the  principle  for 
which  they  contend  was  adopted  by  Lord  Eldon  in  Ex  parte 
Waring  (1),  and  has  for  the  last  seventy  years  been  recognised  as 
a  rule  of  English  law,  the  same  principle  ought  now  to  be  adopted 
in  Scotland.  After  the  observations  which  have  been  made  by 
your  Lordships  it  is  unnecessary  for  me  to  examine  the  rule  of 
Ex  parte  Waring  (1),  which  seems  to  have  become  an  integral 
part  of  the  bankruptcy  law  of  England.  It  humbly  appears  to 
me  that  the  fact  of  the  existence  of  the  rule  in  this  country  is 
not,  per  se,  a  sufficient  reason  for  introducing  it  into  another  legal 
system ;  and  that  the  appellants  must  shew  that  its  introduction 
into  the  law  of  Scotland  is  required,  either  for  the  due  enforcement 
(1)  19  Yes.  345  ;  2  Kose,  182. 
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of  legal  right  or  in  order  to  meet  the  necessities  or  equities  of  the  H.  L.  (Sc.) 

case.    In  my  opinion  no  such  cause  has  been  shewn.    The  judg-  1882 

ment  under  appeal  gives  precise  effect  to  the  respective  rights  of  i^qyal  Bank 

all  the  parties  interested ;  its  application  is  attended  with  no  Scotland 

practical  difficulty  or  inconvenience ;  and  its  operation  is  not,  so  Commercial 
.         -r  .        .    ,  ,  Bank  of 

lar  as  i  can  see,  inequitable.  Scotland. 

The  Lord  Advocate,  in  his  argument  addressed  to  your  Lord-  Lord  watson. 
ships  on  behalf  of  the  appellants,  accepted  the  view  which  I  have 
taken  in  regard  to  the  true  import  of  the  agreement,  in  which  I 
agree  with  the  Court  below.  It  was,  however,  argued  by  Mr. 
Benjamin  that,  upon  a  sound  construction  of  the  terms  of  the 
agreement,  the  goods  were  appropriated  towards  payment  of  the 
bills  drawn  against  them ;  and  that  it  was  the  right  and  duty  of 
the  acceptor,  if  the  bills,  on  maturing,  were  not  retired  by  the 
drawer,  to  realise  the  goods  and  pay  the  proceeds  to  the  holders. 
Had  that  been  the  just  construction  of  the  contract  between 
Saunders  and  Eamsay,  it  would  have  been  quite  unnecessary  for 
the  appellants  to  resort  to  the  authority  of  Ex  j^arte  Waring.  (1) 
In  that  case  they  would  have  been  entitled  to  a  decree,  in  terms 
of  their  claim,  according  to  the  existing  law  in  Scotland.  The 
principle  of  that  law,  as  I  understand  it,  is  that  effect  must  be 
given,  in  the  two  sequestrations,  to  the  legal  rights  of  all  parties 
concerned,  so  long  as  that  object  can  be  attained  without  practical 
inconvenience  or  injustice;  and  the  trustee  in  Kamsay's  seques- 
tration, if  Mr.  Benjamin's  argument  had  been  successful,  would 
have  had  a  clear  right  to  insist  that  the  respondents  should,  in 
terms  of  the  agreement,  pay  over  tlie  whole  fund  in  medio  to  the 
appellants,  in  extinction  pro  tanto  of  their  debt. 

On  these  grounds  I  am  of  opinion  that  the  Courts  below  have 
rightly  decided  tlie  present  case,  and  that  the  interlocutors  ap- 
pealed from  ought  to  be  affirmed. 

Interlocutors  appealed  from  affirmed;  and 
appeal  dismissed  ivith  costs. 

Lords'  Journals^  10th  July,  1882. 

Agent  for  appellants  :  W.  A.  Loch. 
Agent  for  respondents:  William  llohertson. 

(1)  19  Vcs.  315  ;  2  Hose,  182. 
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H.  L.  (So.)  WHYTE  OR  HAMILTON  and  Others     .    .    Appellants  ; 

POLLOK  OR  WHYTE  Eespondent. 

June  15. 

  Will — Hologra'ph  Document,  signed  and  headed  "  Notes  of  intended  Settle- 
ment hy  " — Ambiguity — Scotch  Law, 

In  the  repositories  of  tlie  deceased  who  left  no  other  testamentary  instru- 
ment was  found  a  holograph  writing,  signed  and  dated  and  complete  in  its 
testamentary  provisions  ;  but  headed  "  Notes  of  intended  settlement  by 
the  deceased.    The  proof  allowed  threw  no  light  on  the  intentions  of  the 
deceased : — 

Held,  affirming  the  decision  of  the  Court  below,  that  the  document  was- 
the  last  will  and  settlement  of  the  deceased. 

Fer  Lord  Watson  : — A  mere  ambiguity  occurring  in  the  descriptive  title 
written  by  the  testator  cannot  qualify  the  terms  or  destroy  the  validity  of 
the  document  which  it  professes  to  describe,  when  the  legal  character  and 
effect  of  the  document  taken  by  itself  are  not  doubtful.  Such  an  ambiguity 
will  justify  inquiry;  but  should  the  parties  lead  no  proof,  or  should  the 
proof  adduced  by  them  be  inconclusive,  the  document  must  receive  effect 
according  to  its  tenor  and  substance. 

Appeal  from  the  Court  of  Session,  Scotland. 

Walter  Whyte  of  Bankhead  died  on  the  16th  of  September^ 
1880,  leaving  real  property  to  the  value  of  £1500  a  year,  and 
personalty  worth  over  £22,000.  In  his  repositories  was  found  the 
following  document : — 

"  Notes  of  intended  settlement  by  Walter  Whyte  of 
Bankhead. 

"  Bankhead,  19  June  1873. 

"  first^ — I  liferent  my  wife  Mrs.  Margaret  Pollok  or  Whyte,  in 
my  whole  estate  both  heritable  &  moveable  burdened  with  an 
annuity  of  £300  stg  three  hundred  pounds  sterling  a  year  to  my 
sister  Mrs.  Jane  Macknish  Whyte  or  Hamilton  widow  of  the 
late  James  Hamilton  writer  in  Glasgow  should  my  wife  survive 
me — at  the  death  of  my  wife  said  annuity  to  cease.  In  place 
thereof  I  leave  to  my  said  sister  Mrs.  Jane  Macknish  Whyte  or 
Hamilton  in  liferent  only  and  to  my  nephew  John  Hamilton 
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writer  in  Glasgow  in  fee  my  pro  indiviso  half  of  the  lands  of  H.  L.  (Sc.) 
Kenmuir  situated  in  the  parish  of  Old  Monkland  &  County  of  i882 
Lanark,  likewise  my  pro  indiviso  half  of  the  lands  of  Shettleston  "wthite 
situated  in  the  Barony  parish  of  Glasgow  &  said  County  of  p^j^^^^ 

Lanark — To  my  nephew  James  Hamilton  I  leave  my  lands  of   

Cuthill  &  Newmill  of  Briech  &c  situated  in  the  parish  of 
Whitburn  &  County  of  Linlithgow  subject  to  the  liferent  of  his 
mother  the  said  Mrs.  Jane  Macknish  Whyte  or  Hamilton  I  also 
leave  to  my  nephew  James  Frances  Watson  presently  residing 
at  Ardmore  House  in  the  parish  of  Caddross  Dumbartonshire, 
my  estate  of  Bankhead  situated  in  the  parish  of  Eutherglen  and 
County  of  Lanark,  but  I  wish  it  expressly  understood  that  in  the 
event  of  my  said  nephew  James  Frances  Watson  dicing  without 
leaving  any  lawful  mail  heir  of  his  body — Then  &  in  that 
event  my  said  lands  of  Bankhead  are  to  revert  back  to  my  said 
nephew  John  Hamilton,  my  moveable  estate  at  the  death  of  my 
said  wife  is  to  be  equally  divided  between  the  families  of  my  two 
sisters  Mrs.  Frances  Eillian  Whyte  or  Watson  now  deceased 
and  the  said  Jane  Macknish  Whyte  or  Hamilton  excluding  (ex- 
cluding) the  males  in  each  of  said  families — I  also  exclude  the 
jus  mariti  of  their  present  or  any  future  husbands  And  as 
regards  my  two  nieces  Anna  Maria  Watson  or  Ewiug,  and  Mar- 
garet Buchanan  Watson  or  Ellis,  their  respective  shares  are  to 
be  handed  over  to  their  marriage  contract  trustees,  to  be  invested 
by  them  for  the  sole  behoof  of  my  said  two  nieces,  Anna  Maria 
Watson  or  Ewing  and  Margaret  Buchanan  Watson  or  Ellis  to  be 
altogether  quite  exclusive  of  the  jus  mariti  of  their  present  or 
future  husbands  I  also  leave  a  legacy  of  £500  stg  Five  hundred 
pounds  stg  to  my  nephew  Walter  Whyte  Hamilton,  said  legacy 
to  be  paid  him  by  my  said  nephew  John  Hamilton  from  the  lands 
of  Kenmuir  &  Shettleston  upon  his  succeeding  to  them  at  the 
death  of  his  mother  Mrs.  Jane  Macknish  Whyte  or  Hamilton — I 
likewise  leave  the  sum  of  One  hundred  pounds  sterling  to  the 
Eoyal  Infirmary  in  Glasgow  to  be  paid  free  of  legacy  duty. 

Walter  Whyte." 
The  question  was,  whether  this  writing  was  the  last  will  and 
settlement  of  the  deceased,  and  entitled  to  receive  effect  as  such, 
or  whether  it  was  to  be  treated  as  a  mere  jotting,  and  inoperative. 
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H.  L.  (Sc.)  The  writing  was  throughout  admittedly  in  Mr.  Whyte's  hand- 
1882      writing,  and  was  signed  by  him.    It  was  carefully  phrased  and 
Whyte     disposed  of  the  writer's  whole  estate  with  the  exception  of  a  pro 
PoLLOE.    iJidiviso  share  of  heritable  property  of  small  extent  which  he  had 
  been  minded  to  sell.    There  was  no  question  as  to  the  interpreta- 
tion of  the  provisions,  and  no  question  could  arise  upon  it  unless 
for  the  heading  which  is  prefixed  to  it. 

Mr.  Whyte  was  born  in  1813,  and  married  the  respondent, 
Mrs.  Margaret  Pollok  or  Whyte,  in  1859,  but  had  no  children. 
By  ante-nuptial  contract  he  undertook  to  provide  his  wife,  should 
she  survive  him,  in  an  annuity  of  £400  and  the  liferent  of  Bank- 
head  mansion-house,  besides  a  sum  for  mournings,  and  the 
absolute  property  of  his  household  furniture. 

His  nearest  surviving  relations  were  the  appellants,  Mrs.  Hamil- 
ton, his  sister,  and  her  family;  and  Mr.  Watson,  the  son,  and 
Mrs.  Ewing,  and  Mrs.  Ellis,  the  daughters,  of  a  predeceased 
sister. 

The  widow,  the  respondent,  sought,  in  an  action  of  declarator, 
count,  &c.,  to  have  it  declared  that  the  above  document  was  the 
last  will  and  settlement  of  the  deceased,  Walter  Whyte  of  Bank- 
head,  and  must  receive  effect  as  such,  and  that  she  was  entitled 
to  a  liferent  of  the  whole  estate  both  heritable  and  moveable  of 
the  said  Walter  Whyte  burdened  with  an  annuity  of  £300  to 
Mrs.  Hamilton;  and  that  Mrs.  Hamilton,  as  executrix,  should 
produce  an  account  of  her  whole  intromissions  with  the  estate ;  and 
pay  the  balance  of  her  said  intromissions ;  and  she  called  the 
above  appellants  as  defenders. 

The  respondent  averred  inter  alia  (cond.  5)  that  the  signature 
was  not  appended  to  the  document  at  the  time  of  the  document 
being  written,  but  was  done  by  Mr.  Whyte  on  a  day  in  August, 
1880,  when  he  was  engaged  in  arranging  his  papers ;  or  at  least 
on  a  day  subsequent  to  the  said  19th  of  J une,  1873. 

(Cond.  6.)  The  late  Mr.  Whyte  never  consulted  any  lawyer  as 
to  the  preparation  of  any  will  or  settlement  and,  on  various  occa- 
sions and  to  different  persons,  he  spoke  as  if  his  affairs  were 
regulated  by  some  deed  which  should  be  operative  as  a  will. 

The  appellants  in  their  answers  stated  their  belief  that  the 
whole  document  was  written  at  the  same  time ;  and  they  also 
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denied  that  the  deceased  ever  spoke  as  if  his  affairs  were  H.  L.  (Sc.) 
regulated  by  will.  1882 

They  pleaded,  inter  alia,  that  the  statements  of  the  respondent  Whyte 
were  irrelevant,  and  that  the  document  was  not  a  valid  testa-  pqllok 
mentary  deed.   

A  proof  was  allowed  by  the  Lord  Ordinary  of  the  facts  and 
circumstances  connected  with  the  discovery  of  the  document,  and 
also  of  any  acts  or  observations  of  Mr.  Whyte  tending  to  throw 
light  on  his  consideration  of  the  document.  Mr.  Walter  Whyte 
Pollok,  brother  in  law  of  the  deceased,  and  a  writer  in  Glasgow, 
gave  evidence  that  after  Mr.  Whyte's  funeral,  he  with  two  other 
writers  examined  his  repositories.  In  Mr.  Whyte 's  bed  room 
they  found  a  bureau  in  which  was  money  and  deposit  receipts. 
In  another  room  they  found  a  charter  chest,  containing  title  deeds 
and  other  valuable  documents.  And  in  the  deceased's  parlour 
they  found  a  writing  desk  in  which  Mr.  Whyte  wrote  all  his 
letters,  and  the  key  of  which  he  always  kept  in  his  own  possession. 
In  this  desk,  which  was  locked,  they  found  the  above  document 
lying  flat,  unfolded,  amidst  miscellaneous  documents,  vouchers, 
business  letters  and  bank  and  cash  books.  There  was  no  other 
document  of  a  testamentary  character — not  even  the  draft  of  one. 
He  was  constantly  in  deceased's  house  when  he  was  alive.  But 
he  never  spoke  to  him  about  making  a  will ;  but  on  one  occasion, 
after  1873,  the  deceased  asked  him  if  he  could  increase  his  wife's 
annuity  under  the  marriage  contract  which  he  had  written  for 
deceased.  And  on  his  telling  him  he  could  neither  increase  it, 
nor  diminish  it,  but  he  could  give  her  an  additional  annuity,  the 
deceased  said  no  more  than  "  Ah." 

The  only  evidence  adduced  as  to  the  date  of  the  signature,  was 
that  of  the  niece  of  Mrs.  Whyte,  who  resided  with  her,  who  said, 
that  on  one  occasion  in  August,  1880,  she  had  seen  the  deceased 
—bring  a  paper,  like  the  document  in  question,  down  from  his 
bedroom  to  the  parlour,  on  which  paper  he  wrote  something. 
But  all  the  judges  in  the  Court  below  were  of  opinion,  on  inspec- 
tion of  the  document,  that  the  signature  had  been  written  at  the 
same  date,  and  with  the  same  ink  and  pen  as  the  rest  of  the 
instrument. 

.  On  the  21st  of  May,  1881,  the  Lord  Ordinary  found  in  favour 
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H.  L.  (So.)  of  the  appellants,  that  the  document  was  not  the  last  will  and 
1882      settlement  of  the  deceased,  and  could  not  receive  effect  as  such. 
Whyte        The  respondent  presented  a  reclaiming  note,  and  on  the  13th  of 
July,  1881,  the  Lords  of  the  Second  Division  recalled  the  Lord 
Ordinary's  interlocutor,  and  found  in  favour  of  the  declaratory 
conclusions  of  the  summons.  (1) 

On  appeal, 

June  13,  15.  The  Lord  Advocate  (J".  B.  Balfour,  Q.C.),  and 
Inderwick,  Q.C.,  maintained  for  the  appellants,  that  the  fact  that 
a  holograph  writing  signed,  without  witnesses  or  solemnity  of  any 
kind,  being  a  valid  form  of  will  in  Scotland,  made  it  important 
that  there  should  be  clear  proof  from  its  terms,  or  otherwise, 
that  it  was  intended  to  be  a  will. 

The  words  "  notes  of  intended  settlement  by,"  &c.,  was  such  an 
ambiguity  on  the  face  of  the  writing  as  to  let  in  the  presumption 
that  the  writing  was  never  intended  to  be  a  will,  but  was  merely 
a  memorandum  :  and  its  custody  amongst  old  letters,  &c.,  tended 
to  that  idea.  The  respondent,  on  whom  the  onus  was  thrown  to 
remove  this  ambiguity — she  seeking  to  set  up  the  writing  as  a 
will — had  failed  to  do  so,  or  to  prove  the  circumstances  she 
averred ;  or  any  circumstances  of  its  being  a  final  testament. 
Therefore  the  affirmative  which  asserts  that  the  document  was 
never  intended  as  a  will  must  have  effect.  [They  cited  and 
commented  on  Sutton  v.  Sadler  (2) ;  Williams  on  Executors 
(8th  ed.),  vol.  i.  pp.  70,  72,  73,  and  358;  Goodman  v.  Good- 
man  (3)  ;  Walker  v.  Steele  (4)  ;  Stainton  v.  Stainton  (5)  ;  Munro  v. 
Coutts  (6) ;  Lowson  v.  Ford  (7)  ;  Cunningham  v.  Murray^ s  Trus- 
tees (8) ;  Forsytes  Trustees  v.  Forsyth  (9) ;  Barwieh  v.  Mullings  (10) ; 
Hattatt  V.  Hattatt  (11) ;  Castle  v.  Torre  (12) ;  Bone  &  Newsam  v, 

(1)  8  Court  Sess.  Gas.  4th  Series,  (7)  4  Court  Sess.  Cas.  3rd  Series, 
940.  631. 

(2)  3  C.  B.  N.  S.  87.  (8)  9  Court  Sess.  Cas.  3rd  Series, 

(3)  2  Cas.  t.  Lee,  109.  713. 

(4)  4  Court  Sess.  Cas.  1st  Series,  (9)  10  Court  Sess.  Cas.  3rd  Series, 
327.  616. 

(5)  6  Court  Sess.  Cas.  1st  Series,      (10)  2  Hagg.  Eccl.  Cas.  225. 
363.  (11)  4  Iiagg.  Eccl.  Cas.  211. 

(6)  1  Dow.  437,  at  p.  452.  (12)  2  Moore,  P.  C.  133,  at  pp.  153, 159. 
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S;pear  (1) ;  Bingle  v.  Dingle  (2)  ;  Mitchell  v.  Mitchell  (3) ;  Mathews  H.  L.  (Sc.) 
V.  Warner  (4).]  1882 


"Whytb 

Sir  F,  Eerschell,  S.G.,  and  the  Solicitor-General  for  Scotland  v, 
(Asher,  Q.C.)  (with  them  Graham  Murray),  appeared  for  the  re- 
spondent,  but  were  not  called  upon. 


Judgment  was  given  as  follows : — 

Lord  Selboene,  L.C.  : — 

My  Lords,  the  question  in  this  case  appears  to  me  to  admit  of 
no  serious  doubt  or  difficulty,  and  I  believe  that  that  is  the 
opinion  of  your  Lordships ;  and  therefore  we  have  not  thought  it 
necessary  to  call  upon  the  learned  counsel  who  appear  to  support 
the  judgment  of  the  Court  below  to  address  us.  The  sole  question 
is  whether  this  document  entitled  "  Notes  of  Intended  Settlement 
by  Walter  Whyte  of  Bankhead  "  is,  as  the  Court  below  have 
thought,  a  complete  and  perfect  will  of  the  testator.  It  is  in  his 
handwriting,  holograph,  and  signed  by  him ;  and  it  is  not  suggested 
that,  if  it  was  originally  a  will,  anything  to  revoke  it  took  place 
during  his  lifetime.  The  argument  has  been  that  on  account  of 
the  heading  and  the  absence  of  evidence  which  would  tend  to 
shew  that  it  was  meant  to  be  a  will,  if  otherwise  that  conclusion 
cannot  be  arrived  at,  it  cannot  be  so  viewed. 

Now  I  take  it  that  the  principles  applicable  to  such  questions 
admit  of  no  reasonable  doubt.  In  the  first  place  I  lay  it  down 
that  it  is,  in  my  judgment,  a  proposition  universally  true  that 
nothing  can  receive  probate  which  was  not  intended  to  be  a 
testamentary  act  by  the  testator.  Of  course  it  might  happen 
that  something  which  he  did  not  originally  intend  to  be  a  testa- 
mentary act  was  converted  into  a  testamentary  act  by  a  subsequent 
and  sufficient  manifestation  of  intention  on  his  part ;  but,  either 
at  the  time  when  the  act  was  originally  done  or  at  some  other 
time,  he  must,  in  a  sufficient  way,  manifest  his  purpose  that  it 
should  be  a  testamentary  act.  And  with  regard  to  all  the  cases 
which  have  been  referred  to,  in  which  early  death,  sudden  death, 

(1)  1  Pliillim.  345.  (;])  2  Hagg.  Eccl.  Gas.  71. 

(2)  4  Hagg.  Eccl.  Cas.  388,  at  p.  (4)  4  Vcs.  Jan.  ISG,  at  pp.  207, 
391.  208;  5  Vcs.  Jun.  23. 
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.H.  L.  (So.)  or  anything  of  that  kind,  was  a  material  circumstance,  I  do  not 
1882  at  all  understand  that  that  circumstance  was  ever  held  to  make 
Whyte  instrument  testamentary  which  had  no  testamentary  character 
PoLLOK  independently  of  it.    The  materiality  of  that  particular  state  of 
  circumstances  arises  with  regard  to  instruments  of  which  the 

Lord  Selborne,  , 

testamentary  character  is  deemed  to  be  provisional  and  qualified  ; 
so  that  the  question  whether  it  continued  testamentary,  as  expres- 
sive of  the  last  will  of  the  testator  down  to  and  at  the  time  of  his 
death,  will  depend  upon  the  nature  and  circumstances  of  the 
qualification  of  the  original  testamentary  instrument,  with  reference 
to  which  it  may  be  said  to  have  been  provisional. 

With  that  preface  I  come  to  the  next  point,  which  is  this: 
When  you  have  an  instrument  in  all  points  of  form,  and  in  all 
points  of  substance,  on  the  face  of  it,  testamentary,  and  nothing 
more  is  needed  to  obtain  probate  of  it  in  England,  or  confirmation 
of  it  in  Scotland  (I  am  now,  of  course,  speaking  of  it  as  operating 
upon  personal  estate),  than  proof  of  the  mere  act ;  yet  if  on  the 
face  of  the  instrument  there  is  something  to  suggest  a  doubt  or  a 
question  whether  it  was  in  point  of  fact  intended  by  the  testator 
to  be  a  testamentary  act,  it  is  not  enough,  in  order  to  obtain  pro- 
bate or  confirmation,  to  establish  the  mere  factum  of  the  hand- 
writing or  the  signature  in  a  case  where  attestation  is  not  required, 
but  you  must  do  something  more,  you  must  put  the  Court  in 
possession  of  some  extrinsic  circumstances  which  will  enable  the 
Court  to  judge  whether  it  was  in  point  of  fact  a  testamentary 
instrument  or  not.  Now  let  me  illustrate  the  reasons  why  some- 
thing similar  to  what  here  appears  in  the  title, "  Notes  of  Intended 
Settlement  by  Walter  Whyte  of  Bankhead,"  should  let  in  that 
description  of  parol  evidence.  It  is  not  that  the  Court  proceeds 
upon  the  assumption  that  there  is  some  insoluble  ambiguity  in  the 
instrument  because  of  the  existence  of  such  a  form  of  title,  but 
because  that  form  of  title  suggests  the  possibility  that  when 
extrinsic  facts  are  known  they  may  shew  something  which  will 
prevent  the  Court  from  treating  it  as  a  testamentary  instrument. 
Let  us  suppose,  for  example,  that  in  the  present  case  evidence  had 
been  given  to  this  effect,  that  on  or  soon  after  the  19  th  of  June, 
1873,  when  this  instrument  bears  date,  the  testator  had  sent  it  to 
his  lawyer,  with  a  letter  saying,  "  I  wish  you  to  look  over  this  and 
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to  advise  me  upon  it.    I  have  not  at  present  made  up  my  mind  H.  L,  (Sc.) 
whether  I  will  make  such  a  will  or  not,  but  I  wish,  when  I  have  1882 
heard  from  you,  to  consider  it ;  "  that  would,  I  apprehend,  if  there  Whyte 
were  nothing  more,  have  been  enough  to  shew  that  it  was  not,  pqllok. 
when  it  was  written,  testamentary ;  and  of  course  it  would  have  Lords^me, 
been  necessary  for  those  setting  it  up  to  shew  some  subsequent 
act  which  made  it  testamentary,  which  in  this  case  does  not 
appear. 

It  was  therefore  held  that  such  extrinsic  evidence  should  be 
admitted.  But  the  result,  my  Lords,  of  the  extrinsic  evidence 
which  has  been  admitted  is,  in  my  judgment,  really  nothing.  I 
will  afterwards  state  my  reasons  for  thinking  that  those  circum- 
stances which  have  been  noticed  in  the  Courts  below  do  amount 
to  nothing;  but  for  the  present  I  shall  state  that  that  is  the 
conclusion  at  which  I  have  myself  arrived. 

Well  then,  when,  after  having  invited  and  received  such  ex- 
trinsic evidence  as  it  was  possible  to  offer,  the  Court  finds  that 
no  light  is  thrown  upon  the  matter,  what  is  it  to  do  ?  It  has  been 
argued  that  any  circumstances  which  lead  the  Court  to  receive 
such  evidence  throw  upon  the  person  propounding  the  instrument 
a  burden  of  proof  which  he  fails  to  satisfy  if  the  evidence  is  not 
confirmatory  of  the  testamentary  character  of  the  instrument  in  a 
positive  sense.  My  Lords,  I  do  not  think  that  there  is  any  such 
rule ;  and  I  am  perfectly  sure  that  when  the  question  is  examined 
on  principle,  no  sound  principle  can  be  suggested  in  favour  of 
such  a  rule.  The  natural  consequence,  as  it  appears  to  me,  of  the 
failure  of  extrinsic  evidence  to  assist  the  Court  in  determining 
anything  as  to  the  character  of  the  instrument,  is  that  the  Court 
will  fall  back  upon  the  instrument  itself,  and  see  what,  upon  a 
sound  application  of  that  principle,  is  the  construction  to  be 
arrived  at.  It  may  be  that  upon  a  sound  construction  of  the 
instrument  it  excludes  the  idea  of  its  being  a  testamentary  act. 
In  that  case  of  course  the  only  point  would  be,  upon  a  person 
asserting  its  testamentary  character,  to  countervail  the  apparent 
character  of  the  document  by  any  sufficient  and  admissible  evi- 
dence tending  to  shew  that  in  point  of  fact  it  is  testamentary. 
But,  on  the  other  hand,  if  upon  the  face  of  the  whole  instrument, 
in  the  absence  of  evidence  to  the  contrary,  it  nppoars  tliat  the 
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L.C. 


H.  L.  (So.)  intention  of  the  testator  was  to  make  it  testamentary,  I  am  wholly 
1882      unable  to  understand  upon  what  imaginable  principle  you  can 
Whyte     refuse  to  construe  it  as  you  would  construe  any  other  document, 
PoLLOK.  ^ol^  ^®  testamentary,  if  the  intention  of  the  testator 

Lord's^orne  collccted  from  it  is  sufficiently  clear  in  that  direction. 

If  that  is  so,  the  question  is  whether  this  particular  title  is  such 
as  to  prevent  a  Court  of  construction  from  holding  the  instrument 
to  be  testamentary  and  continuing  in  operation  as  such  until  the 
death  of  the  testator,  which  took  place,  I  think,  seven  years  after 
its  date.  That  question  may  be  divided  into  two  parts,  in  this 
way.  First  of  all,  do  these  words,  Notes  of  Intended  Settle- 
ment by  Walter  Whyte  of  Bankhead,"  in  themselves  import 
that  he  did  not  mean  it  to  be  testamentary  ?  If  they  do,  then 
certainly  I  should  agree  with  the  appellants  that  that  is  neces- 
sarily fatal  to  the  attempt  to  make  it  testamentary,  at  all  events 
in  the  absence  of  proof  that  by  some  act  sufficient  for  testamentary 
purposes  he  altered  its  original  character.  But,  my  Lords,  I  can- 
not for  a  moment  hold  that  those  words  negative  the  idea  that  he 
meant  it  to  have  a  testamentary  effect.  I  will  return  to  an 
examination  of  the  instrument  a  little  later.  I  have  said  that 
the  question  may  be  divided  into  two  parts.  I  have  stated  the 
first ;  and  the  second  would  be  whether  this  instrument  imports 
that,  if  testamentary  at  all,  it  was  so  only  in  a  temporary  and 
provisional  sense,  and  for  a  temporary  and  provisional  purpose, 
which  could  not  be  presumed  to  continue,  not  having  been 
executed  during  the  period  of  seven  years  which  elapsed  until 
the  testator's  death. 

I  have  said  that  I  cannot  construe  the  words  as  in  themselves 
enough  to  negative  a  testamentary  intention ;  and,  with  regard  to 
the  second  argument,  it  is  really  founded  mainly  upon  English 
cases  (although  there  is  some  recognition  of  the  principle  of  those 
cases  in  the  judgments  given  in  this  House  in  the  case  of  Munro 
V.  Coutts  (1) ),  which  arose  in  the  English  Courts  as  to  imperfect 
testamentary  instruments  before  the  passing  of  the  Wills  Act. 
My  Lords,  wath  regard  to  the  principles  of  those  cases,  I  may  say 
that  they  seem  to  me  to  have,  at  all  events,  no  application  here, 
unless  we  first  determine,  upon  construction,  that  this  is,  within 

(1)  1  Dow.  437. 
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the  sense  of  those  authorities,  an  imperfect  testamentary  instru-  H.  l.  (Sc.) 
ment.  The  mere  form  of  the  title  does  not  itself  prove  anything  1882 
of  that  kind;  and  I  apprehend  that  what  is  said  by  Mr.  Jarman  Whtte 
in  his  Treatise  on  Wills  (no  doubt  not  with  reference  to  any  par-  pq^Iq^ 
ticular  question  exactly  like  the  present,  but  in  a  general  way)  is 
perfectly  true,  and  true  as  to  wills  of  personal  as  much  as  to  wills 
of  real  estate.  At  page  13  of  the  first  volume  of  the  third  edition 
of  that  work  Mr.  Jarman  thus,  I  think,  correctly  states  the  law, 
which  he  proceeds  to  illustrate  by  some  instances,  not  similar  to 
the  present,  but  I  refer  to  the  passage  for  the  principle :  "  The 
law  has  not  made  it  requisite  to  the  validity  of  a  will  that  it 
should  assume  any  particular  form,  or  be  couched  in  language 
technically  appropriate  to  its  testamentary  character.  It  is  suffi- 
cient that  the  instrument,  however  irregular  in  form  or  inartificial 
in  expression,  discloses  the  intention  of  the  maker  respecting  the 
posthumous  destination  of  his  property ;  and  if  this  appear  to  be 
the  nature  of  its  contents,  any  contrary  title  or  designation  which, 
he  may  have  given  to  it  will  be  disregarded."  There  is  no  reason 
whatever  why  what  is  true  in  the  cases  mentioned  by  Mr.  Jarman 
as  to  wills  of  real  estate  should  not  be  true  also  as  to  wills  of 
personal  estate. 

Those  cases  of  imperfect  instruments  to  which  reference  has 
been  so  much  made  are  thus  described,  and  correctly  described, 
in  Williams's  book  on  Executors,  at  page  71  of  the  last  edition : 
"  The  word  '  imperfect,'  when  applied  technically  to  instruments 
of  this  nature,  means  that  the  document  is,  upon  the  face  of  it, 
manifestly  in  progress  only,  and  unfinished  and  incomplete  as  to 
the  body  of  the  instrument."  I  need  not  read  more,  because  such 
a  description  of  an  imperfect  paper  seems  to  me  to  shew  that  this 
is  not  an  imperfect  paper  in  that  sense.  I  will  presently  consider 
whether  the  principle  applicable  to  such  imperfect  papers  may  not 
be  extended  somewhat  further,  when  you  shew  that  the  paper  was 
intended  for  a  purpose  which  related  exclusively  to  giving  present 
expression  to  a  testamentary  intention.  And  this  appears  to 
me  to  be  as  perfect  a  testamentary  disposition  as  I  ever  saw. 
TJie  words  are  all  words  in  pra3senti :  "  I  liferent,"  "  I  leave," 
also  leave,"  "are  to  revert  back,"  "excluding,"  *'I  also 
exclude,"  "are  to  be  handed  over,"  "I  a1?o  leave,"  "I  likewise 
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H.  L.  (So.)  leave."    From  the  beginning  to  the  end  it  is  perfect  in  form, 

1882  perfect  in  substance,  a  complete  disposition,  all  in  positive 

Whyte  words ;  and  I  can  conceive  nothing  whatever  which  remains  to 

PoLLOK.  ^®  added  or  supplied  for  the  purpose  of  the  execution  of  those 

^  ~— -  intentions  which  are  apparent  on  the  face  of  the  instrument :  the 

Lord  Selborne,  ^  ^  ' 

instrument  is  absolutely  wanting  in  nothing  whatever.  There- 
fore, my  Lords,  unless  you  are  to  extend  the  doctrine  of  imper- 
fect testamentary  instruments  somewhat  further  by  reason  of  the 
title,  and  the  title  only,  this  is  not  an  imperfect  but  is  a  perfect 
instrument. 

I  may  also  say  that  the  case  of  Lord  Scarborough's  will  (1)  ex- 
tremely well  illustrates  what  is  meant  by  an  imperfect  instrument. 
There  were  there  a  number  of  imperfections  in  a  sense  very  dif- 
ferent from  what  you  have  here,  there  were  initials  for  the  names, 
and  every  word  almost  was  a  symbol ;  so  that  to  translate  it  into 
an  intelligible  form,  intelligible  by  any  one  but  a  member  of  the 
family  at  all  events,  would  be  a  diflScult  matter.  Nothing  could 
be  more  clear  and  obvious  than  that  the  instrument  was  not 
intended  as  a  testamentary  instrument,  even  if  there  had  not 
been  on  the  face  of  it  a  declaration  that  it  was  meant  as  in- 
structions to  his  solicitor.  It  received  effect  provisionally,  but  it 
was  an  imperfect  instrument,  coming  within  this  description. 

Now  it  may  be,  I  will  not  say  that  it  is,  because  it  is  not  at  all 
necessary  to  go  into  a  minute  examination  of  the  English  rule  in 
the  Probate  Court,  and  all  the  particular  cases  in  which  it  has 
been  applied  by  the  judges  of  that  Court  as  to  these  imperfect 
instruments,  but  it  may  be  (and  for  the  present  purpose  I  think  it 
fair  to  assume  that  it  is)  fully  proved  that  an  instrument  as  com- 
plete as  this  in  point  of  form  and  substance  may  nevertheless  be 
brought  within  the  rules  applicable,  in  the  English  Court  of 
Probate  before  the  Wills  Act,  to  imperfect  instruments,  by  any 
matter  upon  the  face  of  it  which  shews  that  it  was  intended  as  a 
preliminary  document,  as  a  document  looking  forward  to  some- 
thing else  than  itself,  more  perfect  and  more  full,  or  more  formal 
perhaps,  afterwards  to  be  done.  For  example,  there  are  in  the 
books  some  cases  in  which  you  have  such  words  as  "  Heads  of  the 
will,"  that  was  the  case  in  JBone  and  JSfewsam  v.  S^ear  (2);  or 
(1)  Castle  V.  Torre,  2  Moore,  P.  C.  133.  (2)  1  Phillim.  305. 
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PJan  of  a  will,"  as  in  Mathews  v.  Warner  (1) ;  or  "  Sketch  of  my  H.  L.  (Sc.) 

will,"  as  in  Eattaif  v.  Hattatt  (2)  ;  and  still  more,  "  Instructions  1882 

for  a  will,"  or  "  Instructions  to  the  solicitor."   All  those  headings  Whyte 

have  a  tendency,  very  much  greater  than  the  title  in  the  present  pollok 

case,  to  warrant  the  conclusion  that  although  the  testator's  final  ,   

'  f  Lord  Selborne, 

intention  may  have  been  expressed  in  the  instrument,  yet  it  was 
not  the  final  instrument  which  he  had  it  in  his  mind  to  execute. 

Heads,"  for  example,  though  I  think  not  necessarily,  yet  to  a 
certain  extent,  give  th^  idea  that  it  is  a  summary,  to  be  extended 
more  fully  afterwards.    "  Plan  "  and     Sketch  "  rather  more 
strongly  indicate  the  same  notion,  and  "  Instructions  "  indicate  it 
with  precision  and  in  a  manner  unequivocal.    "  Instructions  for  a 
will "  imply  that  the  solicitor  or  law  agent  is  to  be,  by  some 
document,  instructed  to  prepare  some  other  instrument.  Instru- 
ments in  all  those  forms  have  been  held,  and  I  think  rightly  held, 
under  certain  conditions  to  operate  as  testamentary  acts  pro- 
visionally, but  in  view  of  the  execution  of  a  more  formal  testa- 
mentary act  afterwards ;  and  that  particular  character  of  such 
acts  has  led,  in  the  English  Courts,  to  certain  conclusions  which 
may  be  in  such  cases  material,  but  which  do  not  follow  in  cases  of 
a  different  kind.    Well,  but  this  instrument  falls  very  far  short 
of  any  of  those  forms  of  expression.    You  have  here,    Notes  of 
intended  settlement."    The  word  "  Notes,"  as  it  seems  to  me,  by 
no  means  necessarily  implies  that  something  more  is  afterwards 
to  be  done,  that  it  is  to  be  extended  by  a  lawyer.    It  is  not 
equivalent  to  "  Instructions,"  or  equivalent  to  shewing  that  the 
testator  himself  is  not  content  to  abide  by  the  instrument  as  a 
sufficient  expression  of  his  intention.    It  would  be  almost  an 
absurdity  to  suppose  that  the  testator  means  instructions  to  him- 
self.   *'  Notes  "  certainly  does  not  signify  instructions  to  any  one 
else;  and  it  appears  to  me  that  "Heads"  is  very  much  the  same 
as  the  word  "  Memorandum."  What  the  testator  had  in  his  mind 
when  he  used  the  word  "Notes"  is  certainly  to  be  collected  as 
properly  from  the  instrument  itself  as  the  character  of  the  instru- 
ment is  to  be  interpreted  by  the  word  "  Notes."  He  has  set  down 
in  this  instrument  his  intended  settlement. 

Then  it  is  said  that  the  word  "  intended  "  implies  something  to 
(1)  4  Ves.  Jim.  18G ;  5  Vcs.  Jun.  23.         (2)  4  Hagg.  Eccl.  Cas.  211. 
Vol.  VII.  3         2  F 
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H.  L.  (So.)  be  afterwards  done.  No.  Why  the  whole  language  of  all  the 
1882  decisions  turns  upon  the  testator's  intention.  The  document  is  one 
Whyte  that  expresses  an  intention,  which  according  to  all  the  books  is 
PoLLOK     ambulatory,  and  which  is  necessarily  prospective  and  future.  And 

Lordldborne  ^^^^^^^^^  word  "  Settlement  "  if  it  stood  alone,  as  it  appears  to 
my  mind,  would  naturally,  when  applied  to  such  an  instrument  as 
this,  upon  the  face  of  it  mean,  "  This  is  the  settlement  which  I  intend 
to  make  of  my  estate  after  my  death  " ;  and  I  think  the  addition 
of  the  word  "  Notes  "  in  itself  implies  nothing  more  than  that  he 
has  set  it  down  as  such.  And  I  am  glad,  my  Lords,  to  find  that 
in  a  case  where  the  word  used  was  not  "Notes,"  but  "Memo- 
randum "  (which  is  certainly  not  more  in  favour  of  the  conclusion), 
that  view  was  taken  by  the  learned  judge.  I  am  referring  to  the 
case  of  Barwich  v.  MulUngs.  (1)  There  Sir  John  Nicholl  acted 
upon  exactly  the  principles  upon  which  it  seems  to  me  that  your 
.  Lordships  ought  to  act  now.  The  words  were  these,  "  This  is  a 
memorandum  of  my  intended  will."  It  is  difficult  to  conceive 
anothing  more  like  "  Notes  of  intended  settlement,"  except  the 
difference  between  the  word  "  notes "  and  the  word  memo- 
randum." Sir  John  Nicholl  says,  "In  legal  consideration  this 
paper  upon  the  face  of  it  being  subscribed  by  the  testator  would 
be  a  finished  and  perfect  paper.  The  subscribing  it  would  be 
prima  facie  evidence  that  the  deceased  intended  by  that  act  to 
give  it  effect,  and  that  though  he  began  it  as  a  memorandum,  yet 
as  he  went  on  to  use  dispositive  terms  and  finally  signed  it  he 
altered  his  mind  and  converted  it  into  an  operative  instrument." 
I  hesitate  to  adopt  that  language  precisely,  because  it  really  does 
not  seem  to  me  that  either  the  word  "  memorandum  "  or  the  word 
"  notes  "  necessarily  implies  a  different  intention  at  the  beginning 
from  that  which  is  to  be  inferred  at  the  end.  The  learned  judge 
then  goes  on  to  say,  "  more  especially  as  the  body  of  it  is  not  in 
the  handwriting  of  the  deceased ;  so  that  the  signature  could  not 
have  been  carelessly  and  thoughtlessly  added,  but  intentionally 
and  upon  consideration."  That  circumstance,  no  doubt,  has  not 
occurred  here ;  but  no  one  can  look  over  this  instrument  and 
think  that  there  was  anything  careless  or  thoughtless  in  any  part 
of  it.  The  distinction  therefore  seems  to  me  under  the  circum- 
(1)  2  Hagg.  Eccl.  Gas.  225. 
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stances  of  no  importance.    Then  he  goes  on,  "  Nor  is  there  any-  H.  L.  (Sc.) 

thing  to  shew  that  he  intended  to  do  any  further  act  to  this  1882 

particular  instrument."    Nor  is  there  here.    Still  the  term  whyte 

"  *  memorandum  of  my  intended  will '  would  raise  a  sufficient  pqllok 

doubt  to  let  in  evidence  of  circumstances  whether  it  was  finished   

Lord  Selborne, 

in  order  to  have  effect,  or  only  as  a  deliberative  memorandum."  l-^- 
That  is  exactly  what  I  say  in  this  case,  the  words  are  enough  to 
let  in  the  evidence ;  but  it  is  quite  plain  that  Sir  John  NichoU 
did  not  think  that  if  the  evidence  threw  no  light  one  way  or  the 
other  upon  the  instrument  the  presumption  was  to  be  against  the 
instrument ;  on  the  contrary  I  should  infer  the  very  reverse  from 
what  he  said. 

That  being  so,  it  seems  to  me  that  there  remains  certainly  no 
difficulty  whatever  in  the  case.  One  circumstance  is  to  be  noted 
here,  namely,  that  you  are  not  dealing,  as  in  many  of  the  cases 
which  have  been  referred  to,  with  that  which  would  alter  a 
previously  formal  and  regular  testamentary  instrument,  as  to 
which  there  is,  according  to  the  language  used,  I  think,  by  Sir  John 
NichoU,  also  in  the  4th  volume  of  Haggard,  in  the  case  of 
Blewitt  V.  Blewitt,  a  special  presumption  against  the  change  of 
such  previous  regular  dispositions  by  an  imperfect  instrument. 
He  says,  at  p.  464  of  4th  Haggard,  "  The  strong  presumption  of 
law  is  always  adverse  to  an  unfinished  instrument  materially 
altering  and  controlling  a  will  deliberately  framed,  regularly  exe- 
cuted, recently  approved,  and  supported  by  previous  and  uniform 
acts  of  disposition."  I  think,  upon  looking  at  the  circumstances,, 
it  will  be  found  that  many  of  them,  if  not  most  of  them,  are  of  that 
character  here.  There  is  in  the  present  case  no  such  subsequent 
instrument,  and  the  effect  of  raising  presumptions  against  the 
instrument  in  question  from  the  title  would  be  to  produce  a  total 
intestacy  and  disappoint  that  which,  as  plainly  as  anything  could 
make  it,  was  the  intention  of  the  testator  as  to  the  settlement  of 
his  estate. 

My  Lords,  is  there  anything  in  the  parol  evidence  ?  The  parol 
evidence  really  contains  only  three  circumstances  upon  which 
any  observation  has  been  or  could  be  made ;  lirst  of  all,  that  this 
document  was  found,  after  the  testator's  death,  in  a  desk  where 
there  were  some  loose  papers  lying  upon  it,  and  a  cash  book  and 
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H.  L.  (Sc.)  a  banker's  book.    It  seems  to  me  that  that  was  quite  as  likely  a 

1882  place  for  the  testator  to  keep  his  will  in  as  any  other.    At  all 

y^rj,^  events  I  can  conceive  no  circumstance  of  less  importance  for  the 

PoLLOK  pu^'pose  of  determining  whether  the  document  was  testamentary 

—  or  not.  Then  it  is  said  that  three  years,  I  think,  after  the  date  of 

Lord  Selborne,  .  i     i  • 

L.c.  the  mstrument  the  testator  asked  his  man  of  busmess  whether  he 
could  increase  the  provision  made  for  his  wife  by  a  marriage 
settlement.  I  am  not  myself  inclined  to  found  much  upon  that 
one  way  or  the  other ;  it  seems  to  me  to  tell  quite  as  much  in  one 
direction  as  in  the  other.  He  had  done  so  by  this  instrument. 
It  was  argued  on  one  side  that  if  he  had  done  so  he  would  not  be 
likely  to  ask  such  a  question,  if  he  understood  that  it  had  been 
done.  On  the  other  side  it  was  suggested  that  it  was  likely  that 
having  done  it  he  would  wish  to  be  sure  that  he  had  not  exceeded 
his  powers,  and  that  his  intention  would  not  be  disappointed. 
One  way  of  putting  it  countervails  the  other,  and  it  results  in 
nothing.  Then  there  remains  a  third  fact,  which,  if  this  had 
been  an  imperfect  instrument  at  the  time  to  which  I  refer,  might 
have  been  of  some  importance  in  the  appellants'  favour,  but 
which,  as  it  was  not  so,  tends  rather  the  other  way,  namely,  that 
being  accustomed  to  consult  in  matters  of  business  a  writer  to  the 
signet,  who  was  related  to  or  nearly  connected  with  him,  he  never 
said  a  word  to  him  upon  this  matter.  Well,  that  is  rather  strong 
to  shew  one  or  other  of  these  two  things,  either  that  whatever  he 
meant  by  that  document  he  certainly  did  not  mean  it  as  instruc- 
tions to  a  solicitor  to  prepare  his  will,  for  neither  did  he  com- 
municate with  the  man  whom  he  was  accustomed  to  consult  nor 
with  anybody  else ;  or,  on  the  other  hand,  if  it  be  fair  to  construe 
these  words  as  meaning  that  they  were  instructions  to  some 
solicitor,  then  no  doubt  it  would  be  very  difficult  to  get  out  of  the 
lapse  of  time  tending  to  the  conclusion  that  his  original  intention 
had  been  abandoned,  and  that  he  meant  it  provisionally  only,  and 
that  it  could  not  have  been  intended  to  operate  down  to  the  time 
of  his  death ;  because,  there  being  an  actual  change  of  purpose  in 
that  way  apparent  upon  the  face  of  the  instrument,  it  having  been 
meant  as  instructions  to  a  solicitor,  and  there  having  been  full 
time  and  opportunity,  and  no  solicitor  ever  having  been  instructed, 
there  was  a  departure  from  the  intention  to  that  extent  at  all 
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events,  and  a  Court  of  Probate  under  those  circumstances  would  H.  L.  (Sc.) 

assume  that  there  was  no  such  intention  at  all.    That  is  the  prin-  1882 

ciple  of  what  in  English  cases  is  called  the  doctrine  of  abandon-  Whyte 

ment,  a  sort  of  implied  revocation  manifested.    But  I  am  willing  pq^^ok 

to  set  that  circumstance  aside.    I  cannot  construe  the  instrument  — - 

Lord  Selborne, 

or  the  title  of  it  as  shewing  that  it  was  ever  his  intention  to  instruct  ^.c. 
any  solicitor ;  and  therefore  it  appears  to  me  that  at  best  the 
circumstance  is  neutral. 

The  result  is  that  the  evidence  is  not  of  any  value  to  assist  us 
in  the  case ;  and  in  my  judgment,  in  the  absence  of  evidence,  we 
must  act  upon  principle.  I  therefore  move  your  Lordships  to 
affirm  the  interlocutor  appealed  from,  and  to  dismiss  the  appeal 
with  costs. 

LoED  O'Hagan  : — 

My  Lords,  I  am  of  the  same  opinion;  and  the  Lord  Chancellor 
has  entered  so  fully  into  the  case  that  I  shall  say  a  very  few  words 
to  indicate  the  reasons  why  I  agree  with  him.  In  the  first  place, 
if  we  only  see  that  the  testator  here  at  all  events  intended  to  make 
a  will,  and  if  he  has  indicated  a  clear  purpose  in  an  intelligible 
document,  it  certainly  is  not  our  business  to  be  astute  in  discover- 
ing reasons  for  his  intestacy,  but  rather  to  help  his  intention  for 
the  settlement  of  his  affairs.  I  think  that  that  may  be  fairly 
considered  as  the  starting  point  in  these  cases,  always  of  course 
taking  into  account  that  we  must  regard  the  principle  of  law  and 
the  rules  of  construction ;  but  if  we  find,  within  the  principle  of 
law  and  the  rules  of  construction,  substantial  Reason  to  believe 
that  a  will  was  contemplated,  and  that  a  will  has  been  effectually 
formed,  so  far  as  the  intentions  of  the  party  were  really  involved, 
we  are  not,  upon  trifling  grounds,  to  set  aside  the  instrument 
which  so  indicates  his  real  purpose. 

I  quite  concur  with  what  the  Lord  Chancellor  has  said  with 
reference  to  the  burden  of  proof.  No  doubt  if  there  be  anything 
like  inchoateness  instead  of  completeness,  if  there  be  that  which 
is  equivocal  instead  of  that  which  is  certain,  the  burden  of  proof 
will  fall  upon  the  person  propounding  the  instrument.  But  in  a 
case  like  this,  where  I  have  paid  as  much  attention  as  I  could  to 
the  most  able  arguments  which  have  been  presented  to  us  on 
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H.  L.  (Sc.)  behalf  of  the  appellants,  I  can  have  no  doubt  in  my  iQind. 
1882  When  I  look  to  the  instrument  itself,  construed  apart  from  the 
Whyte  introductory  words  which  were  added  after  the  instrument  was 
PoLLOK  written,  as  is  manifestly  the  case,  I  do  not  think  that  it  is  an 
  inchoate  instrument.    I  think  that  it  is  a  complete  instrument. 

Lord  O'Hagan.  ^  ^ 

  I  do  not  think  that  it  is  an  equivocal  instrument.    I  think  that 

it  is  absolutely  certain  in  its  terms,  and  that  being  so,  it  appears 
to  me  that  there  is  no  question  about  the  burden  of  proof  in  the 
case ;  but  if  there  be  a  question,  in  my  opinion  the  instrument 
itself  sustains  that  burden  abundantly,  and  there  is  an  end  of  that 
argument  for  the  present  purpose. 

Now  let  me,  in  a  very  few  words,  just  point  attention  to  two  or 
three  circumstances  which  bear  home  to  my  mind  the  conviction 
that  this  ought  to  be  dealt  with  as  a  completed  and  perfect 
instrument  indicating  the  intention  of  the  testator.  In  the  first 
place,  the  will  is  written  by  himself  from  the  beginning  to  the 
end.  Looking  at  the  instrument  as  it  is  presented  to  us,  nobody 
can  doubt  that  the  signature  was  made  by  the  man  at  the  time, 
or  about  the  time,  when  the  paper  was  completed.  It  was  signed 
contemporaneously  with  the  document,  or  at  some  time  shortly 
afterwards.  It  appears  to  me  that  the  will  itself  indicates  abun- 
dant intelligence,  capacity,  and  knowledge  of  what  he  was  about. 
If  one  looks  to  the  terms  of  the  will,  and  looks  to  the  changes 
that  are  made  in  one  or  two  places,  I  think,  in  it,  and  the  correc- 
tions which  have  been  made,  it  is  perfectly  evident  that  this 
testator  was  quite  competent  to  do  his  own  work,  and  knew 
perfectly  well  what  he  was  about  and  what  he  did.  That,  I 
think,  is  an  important  thing  when  you  come  to  consider  other 
parts  of  the  case.  In  addition  to  that  the  arrangement  here,  so 
far  as  we  can  judge  from  the  facts  presented  to  us  on  the  part  of 
the  appellants  themselves,  was  a  perfectly  reasonable  and  right 
arrangement.  It  was  an  arrangement  made  by  a  gentleman 
about  sixty  years  of  age,  with  reference  to  the  members  of  his 
family,  in  an  intelligible  and  perfect  fashion.  Then  we  have  this 
further  point,  that  the  instrument]  disposes  of  the  whole  of  his 
property  with  the  exception  of  a  very  small  portion,  as  we  were 
candidly  told,  not  differing  from  the  case  of  an  absolute  disposi- 
tion.   Therefore,  if  he  intended  to  make  a  final  settlement  of  his 
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property,  lie  did  so,  for  he  made  a  final  settlement  of  his  property  H.  L.  (Sc.) 

in  an  intelligible  way.    Then,  in  addition  to  that,  we  have  had  a  1882 

great  deal  of  observation  upon  the  mode  in  which  this  document  Whyte 

was  kept,  where  it  was  kept,  and  so  forth.    It  appears  to  me  that  pol^ok 

there  really  is  nothing  in  that,  lookins:  to  the  evidence  of  Mr.   

^  to  >  to  LordO'Hagan. 

Walter  Whyte  Pollok,  who  was  related  to  the  testator.  All  that  — — 
is  stated.  I  think  that  the  Lord  Ordinary  spoke  of  the  company 
of  the  document  as  rather  impeaching  the  document  itself.  But 
I  think  that  it  was  in  very  respectable  company,  and  very  impor- 
tant company  to  the  individuals,  because,  according  to  Mr.  Walter 
Whyte  Pollok,  it  was  in  company  with  the  bank  book  and  the 
€ash  day  book  and  the  vouchers.  There  were  business  letters,  to 
be  sure  ;  they  may  have  been  very  important  business  letters.  I 
do  not  see  why  this  man  should  not  have  kept  his  will  along  with 
his  bank  book  and  his  cash  day  book,  which  vitally  affected  his 
business  and  his  fortune.  Then  we  have  also  the  fact  that  it  was 
kept  in  a  depository  of  which  he  had  the  key,  always  kept  in  his 
own  pocket.  He  never  appears,  in  the  seven  years  during  which 
the  instrument  remained  in  that  depository,  to  have  parted  with 
the  custody  of  the  key ;  and,  if  that  be  so,  it  is  rather  an  indica- 
tion, I  should  say,  that  the  documents  which  were  put  there  were 
documents  valued  by  him,  carefully  to  be  kept,  and  carefully  kept. 
Therefore  it  appears  to  me,  so  far  as  that  is  concerned,  that  the 
evidence  of  the  custody  is  in  favour  of  the  respondent  and  not  of 
the  appellants. 

Now  there  is  another  circumstance  in  this  case  which  bears 
very  strongly  upon  my  mind,  and  that  is  the  length  of  time 
during  which  this  instrument  was  preserved  in  the  place  and 
under  the  circumstances  which  I  have  described,  and  the  atten- 
dant circumstances  with  reference  to  the  people  with  whom  the 
testator  had  to  deal.  For  seven  long  years  this  instrument,  so 
prepared,  with  such  inteUigence,  with  such  completeness,  with 
such  apparent  satisfaction  with  reference  to  the  purpose  of  the 
testator,  remains  in  this  locked  desk  ;  there  is  no  change  at  all, 
although  during  those  seven  years  he  has  the  fullest  opportunity, 
supposing  that  this  instrument  was  intended  merely  as  instruc- 
tions for  a  will  and  not  as  a  will  itself,  of  having  it  reduced  to  a 
formal  shape.    We  have  the  evidence  of  the  same  Mr.  Whyte 
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POLLOK. 
Lord  O'Hagan. 


H.  L.  (So.)  Pollok  to  the  effect  that  this  gentleman  was  in  the  habit  of 
1882  going  into  Glasgow  every  week  and  calling  at  the  office  of  a 
^^^^E  writer  to  the  signet  in  Glasgow,  his  own  relative,  who  had  been 
employed  by  him  in  other  businesses  of  a  legal  kind;  and  yet 
during  the  whole  of  those  seven  years,  having  the  opportunity 
any  day  of  submitting  this,  as  it  is  said,  inchoate  and  imperfect 
instrument  to  be  completed  by  a  man  in  whom  he  had  the  fullest 
trust  and  who  was  of  the  greatest  competency,  he  never  mentioned 
it  at  all.  It  appears  to  me  that  the  effect  of  that  is  not  at  all  to 
indicate  that  he  had  forgotten  what  he  was  about,  that  he  had 
forgotten  what  he  had  done,  but  that  he  determined  in  his  own 
mind  that  he  had  done  it  perfectly  well.  He  may  have  had  the 
indisposition  which  many  men  have  to  inform  people  generally, 
or  even  their  friends,  of  what  they  have  done  in  the  way  of  testa- 
mentary action — ^he  may  have  had  that  feeling — at  all  events  he 
had  the  instrument  so  deliberately  kept  and  so  carefully  kept. 
He  had  the  opportunity  of  communication  with  competent  persons, 
on  whom  he  had  reliance,  as  legal  practitioners ;  and  the  fact  of 
his  doing  nothing  of  that  kind  for  the  whole  seven  years  appears 
to  me  to  be  evidence  of  deliberate  intention,  which  we  cannot 
possibly  put  out  of  our  consideration.  Besides  that,  what  has 
been  presented  as  an  argument  on  behalf  of  the  appellants 
appears  to  me  to  tell  the  other  way,  with  reference  to  a  particular 
provision  for  a  particular  member  of  his  family,  which  has  been 
pressed  upon  us.  I  refer  to  an  arrangement  which  had  been  made. 
If  he  had  had  any  desire  or  disposition  to  deal  with  the  document 
not  as  a  completed  instrument  but  as  an  inchoate  provision  which 
was  afterwards  to  be  carried  into  effect,  no  doubt  at  that  time  he 
would,  in  all  human  probability,  have  indicated  a  desire  of  that 
sort,  and  have  had  the  instrument  put  in  proper  shape. 

Now  these  are  the  circumstances  which  appear  to  me  conclu- 
sively to  shew  that  we  are  to  take  the  instrument  within  its  four 
quarters.  If  there  had  not  been  this  introductory  line,  prepared 
by  this  man,  under  what  circumstances  we  do  not  know,  and 
never  can  know,  could  there  have  been  the  possibility  of  saying 
that  there  was  anything  equivocal,  that  there  was  anything^ 
doubtful,  that  there  was  anything  inchoate  in  the  matter  at 
all  ?    The  words  are  as  positive  and  as  distinct  and  emphatic  and 
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imperative  as  any  words  which  can  be  used.  The  thing  is  complete  H.  L.  (Sc.) 
in  itself  for  the  purposes  of  the  testator.  What  is  there  to  indicate  1882 
to  any  mind,  legal  mind  or  common  mind,  that  it  was  not  his  whtte 
completed  and  deliberate  intention  as  to  the  disposition  of  his 
whole  estate  ?    It  appears  to  me  that  there  is  nothing. 

That  being  so,  it  does  not  appear  to  me  that  there  is  enough  in 
these  introductory  words  to  threw  a  doubt  upon  that  which,  but 
for  those  introductory  words,  would,  in  my  opinion,  be  absolutely 
certain.  In  the  first  place,  what  has  been  said  is  perfectly  true 
(I  am  not  going  into  the  cases  after  the  discussion  of  them  by  the 
Lord  Chancellor),  that  the  Lord  Ordinary  was  justified  in  putting 
this  matter  to  proof,  because  of  this  apparently  equivocal  state- 
ment (I  will  not  say  a  word  about  it  at  this  moment)  antecedent 
to  the  completed  will.  What  is  the  effect  of  that  ?  Its  effect  is 
to  put  upon  the  parties  to  give  evidence  actually  of  sustainment 
of  the  instrument  as  a  will.  What  has  happened  ?  Has  there 
been  any  evidence  given  to  impeach  the  will  ?  On  the  side  of 
the  appellants  has  there  been  any  evidence  given  which  is  of  the 
slightest  avail  for  their  purpose?  In  my  opinion  there  is 
nothing  of  the  sort.  I  have  indicated  already  the  points  on 
which  my  opinion  rests.  In  my  opinion  the  evidence  goes  alto- 
gether the  other  way.  I  mean  as  to  the  communication  with 
the  solicitor,  the  company  and  place  in  which  the  thing  was 
found,  and  the  circumstances  under  which  it  was  found,  and  the 
other  matters  to  which  I  have  referred.  That  is  the  whole  of 
the  evidence  which  has  been  called  on  the  question  that  has  been 
raised  upon  this  document ;  and  that  evidence  appears  to  me  to 
go  directly  in  favour  of  the  respondent  and  against  the  appel- 
lants. Therefore  there  is  nothing  in  it,  in  my  opinion,  to  im- 
peach the  completeness  with  reference  to  the  will  itself. 

Well,  but  it  is  said  that  the  heading  has  that  effect.  I  will 
repeat  what  I  indicated  when  Mr.  Inderwick  was  addressing  the 
House,  namely,  that  it  does  not  appear  to  me  at  all  that  this 
heading  is  so  clear  an  expression  of  opinion  on  the  point  of  the 
deceased  as  to  raise  really  a  substantial  doubt  in  the  matter.  If 
substantial  doubt  be  raised  in  the  matter,  in  my  opinion  the  thing 
may  be  sustained  rather  than  that  the  question  ought  to  be 


420 


HOUSE  OF  LOKDS 


[VOL.  VIL 


Lord  O'Hagan. 


H.  L.  (So.)  determined  the  other  way.  But  when  you  look  at  these  words 
1882  and  see  what  they  are,  it  does  not  appear  to  me  that  it  is 
y^^TE  necessary  at  all  to  say  that  they  cast  any  doubt  upon  the  com- 
PoiJ^oK  pleteness  and  the  perfectness  of  the  will.  ''  Notes  of  intended 
settlement  by  Walter  Whyte  of  Bankhead."  Now  it  occurred  to 
me  early  in  the  argument  that  a  great  deal  of  the  discussion  arose 
upon  a  misconception  of  the  word  "  settlement,"  that  the  word 
"settlement"  does  not  necessarily  mean  a  deed  which  is  to  be 
prepared,  or  a  will  that  is  to  be  prepared.  But  that  this  is  a 
Scotch  case,  I  should  have  said  that  the  word  "settlement," 
according  to  the  habits  of  people  in  England  and  in  Ireland 
ought  to  be  taken  in  another  sense  altogether.  You  would  not 
think  of  calling  a  will  a  settlement  in  this  sense.  You  may 
very  fairly  read  it  as  if  the  man  said,  "  This  a  note  of  the  arrange- 
ment of  all  my  affairs  which  I  intend  to  have  carried  out  for  the 
benefit  of  my  family."  It  appears  to  me  that  these  words  are 
quite  equal  to  bearing  that  meaning,  and  that  there  is  then  not 
a  doubt,  and  is  really  no  sort  of  question  or  darkness  upon  the 
will  itself.  I  think  that  they  are  quite  equal  to  bearing  that 
construction  ;  and  if  that  construction  be  the  right  one,  cadit 
qusestio,  there  is  no  argument  in  the  case.  The  case  never 
should  have  been  sent  to  proof  at  all.  The  will  itself,  in  that 
way,  could  be  perfectly  complete  and  unimpeached  and  unim- 
peachable. But  if  the  thing  was  equi vocals  and  if  the  words  were 
capable  of  bearing  the  one  construction  and  th6  other,  the  con- 
struction of  the  appellants  and  the  construction  which  I  venture 
to  suggest,  then  I  apprehend  that  we  might  call  in  aid  that  about 
which  there  is  no  doubt  and  no  question,  namely,  the  absolute 
provisions  of  the  unequivocal  will,  in  sustainment  of  the  will  of 
the  man,  and  for  the  purpose  of  carrying  out  his  intention  and 
preventing  a  defeat  of  it,  and  we  might  say, "  We  will  take  a  con- 
struction which  is  beneficial  to  the  will,  and  not  a  construction 
which  will  destroy  it." 

Taking  the  whole  of  the  case  into  account,  I  confess  that  but 
for  the  fact  that  there  was  a  division  of  opinion  in  the  Courts 
below,  I  should  say  that  I  have  no  doubt  that  this  appeal  ought 
to  be  dismissed  with  costs. 
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Lord  Blackburn  : —  h.  l.  (So.) 

My  Lords,  I  also  agree  in  the  opinion  that  this  appeal  ought  to 
be  dismissed  with  costs.  The  question  arises  upon  a  Scotch  Whyte 
instrument,  and  must  be  governed  by  the  laws  of  Scotland  no  Pollok. 
doubt ;  but  to  a  certain  extent  the  laws  of  Scotland  and  the  laws 
of  England  agree  in  this,  that  a  person  has  a  right  to  dispose  of 
all  his  property  and  to  say  how  it  shall  be  dealt  with  after  his 
death  ;  within,  of  course,  the  rules  of  law.  They  also  both  agree 
in  this,  that  if  he  does  it  with  the  formalities  which  are  required 
by  the  law  of  the  country  in  which  it  is  being  dealt  with,  that  is 
good  and  valid  after  his  death.  But  the  formalities  in  the  essen- 
tial matters  which  are  required  by  the  laws  of  the  two  countries 
are  not  the  same.  In  England,  since  the  Act  of  Victoria,  since 
the  year  1838,  the  instrument  is  required  not  only  to  be  in 
writing  but  to  be  signed  and  witnessed.  That  is  not  the  law  in 
Scotland  at  all.  In  England,  before  the  Act  of  Victoria,  as  far  as 
regarded  personal  property,  there  were  some  cases,  which,  as  it 
was  before  my  time,  I  have  never  had  occasion  to  look  at,  and 
upon  which  I  certainly  should  not  express  an  opinion  without 
hearing  out  the  argument  on  both  sides.  Cases  such  as  that  of 
the  Earl  of  Scarborough's  Will  (1),  which  has  been  mentioned, 
where  a  set  of  intentions  on  the  part  of  a  testator,  which  would 
not  amount  to  a  will,  or  which  formed  an  imperfect  will,  have  been 
held  to  be  good  if  he  died  under  such  circumstances  as  to  shew 
that  he  was  only  prevented  by  death  from  making  those  inten- 
tions a  perfect  will.  I  am  not  quite  certain  that  I  thoroughly 
know  how  that  matter  was  in  the  Probate  Courts  before  the 
statute  of  Victoria.  And  I  do  not  know  whether  that  was  ever 
the  law  in  Scotland  at  all ;  and  upon  that  point  still  less  would  I 
express  an  opinion.  But  I  am  quite  clear  that  in  this  case  no 
such  question  arises.  If  this  instrument  which  the  testator  left 
behind  him  was  not  a  will  but  was  an  imperfect  instrument,  he 
lived  for  seven  years  after  writing  it,  in  constant  communication 
with  his  man  of  business,  whom  he  was  in  the  habit  of  employ- 
ing ;  and  there  certainly  is  not  the  slightest  ground  for  saying 
that  he  was  prevented  from  making  it  perfect  (if  it  required 
something  to  make  it  perfect),  in  an  unexpected  way.  I  there- 
(1)  Castle  V.  Torre,  2  INTooro,  V.  C.  133. 
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H.  L.  (Sc.)  fore  think  that  that  question  does  not  arise  at  all ;  and  I  express 
1882  no  opinion  either  upon  what  was  the  extent  of  that  doctrine  in 
Whyte  England,  or  whether  that  doctrine  was  part  of  the  law  of  Scotland 
PoLLOK  "^^^     Scotland,  as  I  said  before,  it  was  not  required  that 
  the  instrument  to  carry  out  the  deceased's  intentions  should  be 

Lord  Blackburn. 

  witnessed.  The  common  talk  of  Scotch  lawyers,  I  think,  as  far  as 

my  knowledge  goes  (being  a  Scotchman  myself),  would  be  to  say 
that  that  instrument  which  declares  the  intention  of  the  testator 
would  be  a  settlement."  That  would  be  the  usual  phrase 
employed ;  meaning  that  that  is  the  way  in  which  he  settles  the 
disposition  of  his  property  after  his  death.  In  England,  I  think, 
it  would  be  common  to  say,  "  That  is  the  way  in  which  he  makes 
his  will but  I  think  that  they  both  mean  the  same  thing ;  they 
mean,  that  is  the  effect  of  his  intention  as  to  how  his  property 
shall  go  after  his  death.  It  has  to  be  carried  out  according  to 
the  law  of  the  country ;  and  all  the  judges  below  agree  (and  it 
has  not  been  disputed  at  the  Bar)  that  if  it  had  not  been  for  the 
heading  "  Kotes  of  intended  settlement  by  Walter  Whyte  of 
Bankhead,"  this  would  have  been  a  most  perfect  will  according  to 
the  Scotch  Law,  properly  executed,  and  perfect  in  all  respects. 

The  only  question  then  is,  what  is  the  effect  of  the  words 
"  Notes  of  intended  settlement  by  Walter  Whyte  of  Bankhead  ?" 
If  the  testator  had  written  in  express  terms,  as  some  people  did  in 
England  before  the  statute  of  Victoria,  in  order  to  avoid  any 
dispute  about  the  matter,  "  This  is  not  testamentary,  but  is 
merely  to  be  considered  by  myself,  and  considered  by  my  legal 
adviser  afterwards,"  no  one  could  for  a  moment  contend  that  this 
would  have  been  a  good  will ;  it  would  not  have  amounted  to  a 
declaration  of  his  intentions  so  as  to  be  carried  out.  On  the  other 
hand,  if  he  had  merely  written,  "  These  are  notes  of  my  settle- 
ment," nobody,  I  think,  could  have  disputed  for  a  moment  that 
he  was  using  the  word  "  settlement "  in  the  way  in  which  a  Scotch- 
man would  use  the  word ;  meaning  simply  "  This  is  my  last  will 
and  testament."  As  it  happens,  he  has  used  the  words  "Notes 
of  intended  settlement ;"  and  all  the  judges  below  thought  (and 
I  probably  agree  with  them,  but  that  is  not  very  material),  that 
that  expression  is  sufficiently  ambiguous  to  permit  the  admission 
of  extrinsic  testimony  to  shew  whether  this  instrument  was  only 
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meant  by  him  as  a  memorandum  of  what  he  intended  to  have  H.  L.  (Sc.) 

drawn  up  afterwards  (or  himself  to  draw  up  afterwards),  or  1882 

whether  it  was  a  final  settlement  signed  by  him.  Whyte 

Now,  on  that  question  evidence  was  given ;  and  I  think  that  pqllok 

if  I  were  bound  to  go  upon  niceties,  I  should  say  that  that   

°        ^  ,  ,  Lord  Blackburn. 

evidence  rather  tends  in  the  direction  of  supporting  the  view  that   

this  instrument  was  meant  by  the  testator  to  be  a  final  settlement. 
But  it  so  very  slightly  tends  to  support  that  view  (I  will  not  go 
through  the  evidence  again),  that  I  would  not  act  upon  it  at  all. 
The  true  way  of  looking  at  this  case,  or,  at  least  the  way  in  which 
I  intend  to  look  at  it,  is  that  the  whole  evidence  certainly  comes 
to  nothing  upon  which  I  would  act.  That  being  so,  we  are 
brought  back  to  the  point,  what  is  this  instrument  meant  by  the 
testator  to  be,  with  the  words  at  the  top  of  it,  Notes  of  intended 
settlement  by  Walter  Whyte  of  Bankhead,"  and  then  going  on, 
as  has  been  repeatedly  pointed  out,  in  the  most  sensible,  straight- 
forward, clear^  and  business-like  manner  to  express  a  present 
intention  to  give  his  wife  an  additional  annuity,  to  give  this 
estate  to  one  and  that  estate  to  another ;  all  used  in  the  present 
tense,  and  signed  by  him  ;  which,  if  it  was  a  mere  memorandum, 
would  be  utterly  unnecessary,  but  if  he  meant  it  to  be  a  final  dis- 
position he  should  sign  it,  and  that  would  be  sufficient.  If  he 
meant  it  as  instructions  to  his  solicitor,  there  might  be  a  reason 
i'or  signing  it  as  "  Walter  Whyte  "  ;  but  then  that  would  have 
been  followed  up  by  sending  it  to  his  solicitor. 

Looking  at  the  case  altogether,  my  conclusion  is  (agreeing  with 
the  majority  of  the  Judges  of  the  Court  of  Session,  and  disagree- 
ing with  the  Lord  Ordinary),  that,  in  the  absence  of  some 
extrinsic  evidence  to  shew  the  contrary,  this  instrument  ought  to 
be  taken  as  being  a  final  declaration,  duly  made  according  to  the 
law,  of  what  was  a  settlement  of  the  testator's  affairs,  to  be  carried 
into  effect  after  his  death,  and  that  in  that  sense  the  words 
"  Notes  of  intended  settlement  "  should  be  understood  and  con- 
strued. 

LoKD  Watson  : — 

My  Lords,  the  holograph  document  propounded  as  the  will  of 
the  late  Mr.  Whyte  of  Bankhead  is,  if  its  title  be  left  out  of  view, 
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H.  L.  (So.)  a  complete  and  well-executed  testamentary  disposition  of  the 
whole  heritable  and  moveable  estate  belonging  to  the  writer. 
There  would  have  been  no  doubt  raised  as  to  its  validity  had  not 
Mr.  Whyte  written,  at  the  top  of  the  first  page  of  the  document,  a 
title  in  these  terms :  Notes  of  intended  settlement  by  Walter 
Whyte  of  Bankhead." 

The  parties  are  agreed  that  the  effect  of  such  a  title  is  to  admit 
evidence  of  all  facts  and  circumstances  from  which  it  may  be 
legitimately  inferred,  either  that  the  writer  intended  the  docu- 
ment to  be  his  last  will  and  settlement,  or  that  he  merely  re- 
garded it  as  a  memorandum  or  jotting  for  his  own  or  his  law 
agent's  guidance  in  framing  a  formal  will.  The  controversy 
between  the  parties  is  confined  to  the  principle  upon  which  ex- 
trinsic evidence  is  admissible.  The  appellants  contend  that  it  is 
admitted,  because  on  the  face  of  the  writing  there  arises  a  doubt 
as  to  its  true  character,  which,  if  not  explained,  will  prevent  its 
taking  effect  as  a  will,  and  accordingly  that  the  party  propound- 
ing it  must  fail  unless  he  can  dispel  the  doubt  by  satisfactory 
proof.  To  that  argument  I  cannot  assent.  The  document,  taken 
by  itself,  is  a  complete  and  valid  will ;  and  the  ambiguous  lan- 
guage of  the  title  cannot,  in  my  opinion,  deprive  it  of  validity.  I 
cannot  understand  upon  what  principle  a  mere  ambiguity  occur- 
ring in  the  descriptive  title  written  by  the  testator  can  be  held  to 
qualify  the  terms  or  to  destroy  the  validity  of  the  document  which 
it  professes  to  describe,  when  the  legal  character  and  effect  of  the 
document  taken  by  itself  are  not  doubtful.  Such  an  ambiguity 
will  justify  inquiry,  which  may  confirm  the  testamentary  character 
of  the  document,  and  may  on  the  other  hand  lead  to  the  conclu- 
sion that  the  writer  intended  it  to  be  nothing  more  than  a  paper 
of  notes  or  jottings  for  the  preparation  of  a  will  at  some  future 
period ;  but  should  the  parties  lead  no  proof,  or  should  the  proof 
adduced  by  them  be  inconclusive,  the  document  must  receive 
effect  according  to  its  tenor  and  substance. 

The  law  appears  to  me  have  been  laid  down  as  I  have  endea- 
voured to  state  it  in  the  case  of  Barwick  v.  MulUngs  (1),  where 
the  body  of  the  writing  propounded,  which  was  conceived  in  dis- 
positive terms,  and  was  dated  and  signed  by  the  deceased,  began 

(1)  2  Hagg.  225. 
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with  these  words,  "  This  is  a  memorandum  of  my  intended  will."  H.  L.  (Sc.) 
It  is  clear  to  my  mind  that  Sir  John  Nicholl,  although  he  per-  1882 
mitted  inquiry,  would  in  the  absence  of  evidence  have  pronounced  whyte 
the  paper  to  be  the  will  of  the  deceased.    I  cannot  discover  any 
appreciable  shade  of  difference  in  the  meaning  of  these  expressions. 

Memorandum  of  my  intended  will "  and  Notes  of  intended 
settlement  by  Walter  Whyte and  I  do  not  think  the  appellants 
can  derive  any  benefit  from  the  circumstance  that  the  expression 
occurs  in  a  separate  heading  or  title,  and  is  not  incorporated  with 
the  dispositive  part  of  the  writing,  as  was  the  case  in  Barwiek  v. 
Mullings  (1).  I  have,  therefore,  come  to  the  conclusion  that  the 
writing  of  the  19th  of  June,  1873,  is  prima  facie  the  will  of  the 
deceased  Walter  Whyte,  and  that  as  such  it  must  receive  effect, 
unless  it  has  been  proved  that  Mr.  Whyte  did  not  so  regard  it. 

None  of  the  Scotch  authorities  cited  in  the  course  of  the  argu- 
ment have  a  material  bearing  upon  the  present  case.  The  case 
which  in  its  circumstances  comes  nearest  to  the  present  is  Forsyth 
V.  ForsytTis  Trustees  (2),  but  there  the  judgment  of  the  Court  was 
rested  upon  these  facts ;  first,  that  the  writing,  which  was  alleged 
to  be  a  holograph  codicil  to  a  formal  trust  disposition  and  settle- 
ment previously  executed  by  the  deceased,  was  incomplete,  inas- 
much as  there  was  a  blank  space  on  the  paper,  which  had  the 
effect  of  leaving  the  bequest  undisposed  of  in  an  event  for  which 
the  writer  would  presumably  have  provided  in  any  final  expression 
of  his  intentions ;  secondly,  that  it  was  headed  "  Draft  of  a  codi- 
cil," and  that  the  writer  had  on  previous  occasions  employed  his 
professional  adviser  to  prepare  a  formal  deed  from  instructions 
prepared  by  himself ;  and  lastly,  that  it  was  not  found  in  the  de- 
ceased's repositories,  along  with  his  general  deed  of  settlement, 
but  in  an  open  drawer  in  which  he  kept  his  wearing  apparel. 

If  upon  the  evidence  led  in  this  case  I  had  come  to  the  same 
conclusion  with  the  Lord  Ordinary,  I  might  have  hesitated  to 
assent  to  the  judgment  of  the  Inner  House.  His  Lordship  held  it 
to  be  established  by  the  proof  that  the  late  Mr.  Whyte  had,  in 
the  year  1877,  a  conversation  with  his  law  agent  which  indicated 
that  according  to  the  belief  of  the  deceased  he  had  not  at  that 
time  made  any  addition  to  the  provisions  settled  upon  his  wife  by 
(1)  2  Hagg.  225.  (2)  10  Court  Sess.  Cas.  3rd  Scries,  61G. 
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H.  L.  (Sc.)  their  antenuptial  contract  of  marriage ;  and  also  that  the  place 

1882  where  the  writing  was  found  after  his  death  was  inconsistent  with 

Whyte  the  idea  that  it  had  been  preserved  by  him  as  a  testamentary 

PoLLOK  writing,    I  cannot  agree  with  either  of  these  conclusions.  The 

— -  terms  of  the  conversation  in  1877,  as  related  by  Mr.  Pollok,  are 

Lord  Watson.  ^  ^  ^  ^  '  ' 

—  consistent  with  the  supposition  that  Mr.  Whyte  was  desirous  to 
ascertain  whether  the  document  which  he  had  previously  written 
and  signed  would  be  effectual ;  and  the  fact  that  the  document 
was  found  in  the  private  desk  of  the  deceased,  which  was  always 
locked,  and  of  which  he  constantly  kept  the  key,  cannot,  in  my 
opinion,  cast  any  discredit  upon  it.  The  evidence  appears  to  me 
to  be  almost  neutral  in  its  character.  It  does  not  afford  any 
decisive  indication  of  the  deceased's  understanding  and  belief 
that  he  had  made  a  will ;  and  it  as  little  suggests  the  inference 
that  he  understood  and  believed  that  the  writing  of  the  19th  of 
J une,  1873,  was  a  simple  memorandum  or  note  of  instructions. 
I  am  accordingly  of  opinion  with  your  Lordships. 

Interlocutor  appealed  from  affirmed  ;  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  15th  June,  1882. 

Agents  for  Appellants  :  Grahames  <St  Currey. 
Agents  for  Eespondent :  Gonnell,  Hope,  &  Spens. 
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Superior  and  Vassal — Restrictions  in  Feu  Charter  not  to  sell  or  retail  any 
hind  of  Malt  Liquor  in  Bouses  erected  on  the  Feu — Belevancy — Interest. 

A  restriction  in  a  feu  charter,  purporting  to  bind  not  only  the  original 
contracting  feuar  and  his  heirs,  but  also  his  assignee  or  any  tenant  or 
possessor  of  the  houses  to  be  erected  on  the  feu,  and  power  to  enforce  or 
dispense  with  it,  is  given  not  to  the  disponer  or  his  heirs,  but  to  the  superior 
for  the  time  being ;  the  restriction,  unless  repugnant  to  the  nature  of  the 
estate  taken  by  the  feuar  or  to  public  policy,  is  a  condition  of  the  feu, 
and  runs  with  the  land  against  singular  successors. 

In  all  cases  of  restrictive  conditions  in  a  feu  charter,  the  superior  must 
have  power  to  enforce  them,  or  to  dispense  with  them  according  to  his  own 
will  or  not,  whether  the  charter  is  so  expressed  or  not,  unless  the  benefit  of 
them  and  the  right  to  enforce  them  are  communicated  to  other  feuars. 

A  restraint  against  carrying  on  the  trade  of  a  publican  is  as  good  in  law, 
and  as  capable  of  running  with  the  land,  as  a  restraint  against  carrying  on 
any  other  business ;  and  the  fact  that  restrictions  are  placed  by  statute 
upon  the  freedom  of  that  particular  trade  constitutes  no  reason  why  a  private 
contract  to  prevent  it  from  being  carried  on,  without  the  consent  of  the 
superior,  should  be  held  invalid  or  contrary  to  law. 

Feu  rights  of  land  in  Grangemouth,  a  town  of  5000  inhabitants,  contained 
restrictions  against  retailing  malt  or  spirituous  liquors,  or  allowing  the  same 
to  be  sold  or  retailed  within  the  buildings  erected  on  the  feus  without  the 
superior's  permission.  The  superior  sought  an  interdict  to  prohibit  the 
defenders,  the  feuars,  from  continuing  to  sell  any  kind  of  malt  or  spirituous 
liquors,  &c.,  alleging  that  the  whole  of  the  town  was  built  on  ground 
held  of  him  as  superior ;  that  he  was  proprietor  of  certain  houses  in  the 
heart  of  the  town  at  a  rental  of  £750 ;  that  he  had  still  a  large  extent  of 
ground  in  and  adjacent  to  the  town  available  for  feuing,  and  that  his  mansion- 
house  was  within  half  a  mile  of  the  town ;  and  that  these  properties  were 
damaged  by  the  existence  of  so  many  public-houses.  The  defenders  pleaded 
no  interest  to  sue  the  action,  acquiescence,  and  prescriptive  use.  On  the 
question  of  relevancy  : — 

Held,  reversing  the  decision  of  the  Court  below,  first,  that  the  restrictions 
sought  to  be  imposed  were  not  personal,  or  inconsistent  with  public  policy, 
nor  repugnant  to  the  pursuer's  estate,  they  relating  to  the  use  and  employment 
of  buildings  erected  on  the  land;  secondly,  that  the  interest  to  sue  (he  action 
was  connected  with  patrimonial  rights,  and  that  the  superior's  case,  as  shewn 
on  the  record,  was  sufficient  to  entitle  him  to  the  relief  which  he  prayed  : — 

Beldj  also,  that  it  was  the  plain  intention  of  the  contracting  parties  that 
the  superior  should  determine,  whether  there  are  to  be  public-houses  upon  any 
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H.  L.  (Sc.)         of  the  feus,  and  if  so,  their  number  and  position,  and  accordingly  the  superior 
jgg2  in  granting  his  license  to  certain  feuars  to  sell  liquor  was  in  no  sense  depart- 

.*-v^  ing  from  or  waiving  the  prohibition.    But  it  was  a  different  question  in  all 

Earl  of  or  some  of  the  cases,  whether  the  pursuer  might  not  be  seeking  to  enforce 

Zetland  ^-^^  restrictions  under  circumstances,  or  in  a  manner,  which  ought  to  deprive 

HiSLOP.  bim  of  the  assistance  of  the  Court,  there  being  facts  averred,  from  which,  if 

  proved  or  admitted,  it  might  be  legally  inferred  that  successive  superiors  had 

so  acquiesced  in  the  feuars'  use  of  their  premises  for  the  sale  of  liquor  that 
the  prohibition  must  be  held  to  have  been  unconditionally  discharged.  But 
the  record  leaving  it  open  to  the  superior  to  adduce  evidence  which  might  give 
a  different  colour  to  these  facts,  the  parties  must  proceed  to  proof  before  the 
questions  of  acquiescence  and  waiver,  and  prescriptive  use,  could  be  decided. 

Fer  LoED  Watson: — Though  Tailors  of  Aberdeen  v.  Coutts  (1  Kob. 
App.  Cas.  296)  does  determine,  that  the  superior  cannot  enforce  a  restriction 
on  property,  unless  he  has  some  legitimate  interest ;  that  case  does  not 
lay  down  the  doctrine,  that  an  action  at  the  superior's  instance,  which 
merely  sets  forth  the  condition  of  his  feu  right  and  its  violation  by  the 
vassal  must  be  dismissed  as  irrelevant,  because  the  Pursuer  has  failed  to 
allege  interest.  The  vassal  in  consenting  to  be  bound  by  the  restriction 
concedes  the  interest  of  the  superior,  and  therefore  the  onus  is  upon  the 
vassal,  who  is  pleading  a  release  from  his  contract,  to  prove' that  any  legiti- 
mate interest  which  the  pursuer  may  originally  have  had  in  maintaining 
the  restriction  has  ceased  to  exist. 

Tailors  of  Aberdeen  v.  Coutts  (1  Rob.  App.  Cas.  296)  followed. 

Appeal  from  interlocutor  of  the  Court  of  Session  in  Scotland. 

The  Earl  of  Zetland  is  proprietor  of  the  barony  of  Kerse  in  the 
county  of  Stirling.  Upon  part  of  that  barony  is  built  the  town 
of  Grangemouth. 

Sir  Lawrence  Dundas,  the  Earl  of  Zetland's  ancestor,  com- 
menced the  town  in  the  last  century,  and  it  has  now  grown  to  be 
a  considerable  shipping  port  with  a  population  of  5000  inhabitants, 
the  population  having  doubled  within  the  last  fifteen  years ;  and 
by  adopting  the  provisions  of  the  General  Police  Act  oi  18Q2  it 
has  become  a  police  burgh  with  municipal  government. 

The  Earl  of  Zetland  is  himself  proprietor  of  a  number  of  houses 
in  the  town,  and  all  the  rest  of  the  houses  in  the  town  are  built 
upon  feus  which  are  held  of  him  as  superior. 

This  action  was  brought  by  the  Earl  of  Zetland  against  four 
feuars,  namely,  Hislop,  Webster,  and  Eankine  Oarmichael,  and 
others,  and  McArthur  and  others,  the  respondents,  concluding  in 
each  case  for  an  interdict  to  prohibit  the  defenders  from  selling  or 
retailing  any  kind  of  malt  or  spirituous  liquors,  or  allowing  the  same 
to  be  sold  or  retailed  within  the  buildings  erected  on  their  feus. 
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The  feus  were  granted  out  in  1801-1811,  1814,  and  1822,  H- (So.) 
respectively,  and  each  of  them  contained  a  restriction  against  ]^ 
selling  malt  and  spirituous  liquors.  Zetland 

The  feu  right  possessed  now  by  Hislop  (which  was  taken  as  the  v. 
test  case  to  decide  the  question  on  relevancy),  was  granted  on  the 
27th  of  September,  1814,  by  Thomas  Lord  Dundas,  the  prede- 
cessor of  the  Earl  of  Zetland,  to  James  Simpson,  and  his  heirs  and 
assignees  whatsoever.  The  first  condition  of  that  feu  right  was  to 
the  effect  that  two  good  and  substantial  dwelling-houses  of  a 
specified  character  and  size,  were  to  be  erected  before  the  term  of 
Whitsuntide,  1816,  and  were  thereafter  to  be  kept  in  good  habit- 
able condition  and  repair,  and  rebuilt  when  necessary.  The 
second  condition  declares  that  "  It  shall  not  be  lawful  for  the  said 
James  Simpson,  or  his  aforesaids— (his  heirs  and  assignees  whatso- 
ever)— or  any  tenant  or  possessor  of  the  buildings  to  be  erected  " 
on  the  land  feued  "  to  carry  on  the  business  of  candle  making, 
coppersmiths,  blacksmiths,  slaughtering  or  butchering  of  cattle, 
or  any  other  trade,  manufacture,  or  occupation,  that  shall  be 
deemed  nauseous,  troublesome,  or  dangerous  to  the  neighbourhood 
by  the  superior  or  his  baron  bailee,  who  shall  have  power  to 
determine  thereon,  and  whose  judgment  shall  be  final ;  nor  shall 
it  be  lawful  for  them  to  build  public  brewhouses,  or  bakers'  ovens 
in  or  upon  any  part  of  the  premises,  at  least  fronting  the  street, 
without  prejudice  always  to  them  to  brew  or  bake  within  the 
same  for  their  own  private  use  allenarly."  Then  follow  the 
words  which  have  given  rise  to  the  present  litigation — Neither 
shall  it  be  lawful  for  the  said  James  Simpson,  or  his  aforesaids,  or 
any  tenant  or  possessor  of  the  said  houses,  to  sell  or  retail  any 
kind  of  malt  or  spirituous  liquors,  or  to  keep  victualling  or  eating 
houses,  unless  he  shall  obtain  permission  in  writing  to  that  effect 
from  the  superior." 

The  fifth  condition  declares  that  nothing  contained  in  the 
disposition  of  the  feu  "  shall  be  so  construed  as  to  prevent  me,  or 
those  succeeding  to  me  from  making  any  alteration  we  may  judge 
proper,  upon  the  general  plan,  articles,  and  regulations  for  the 
town  of  Grangemouth,  nor  oblige  us  to  adhere  to  the  same  in 
granting  after  feus,  within  the  said  town."  The  remaining 
conditions,  which  comprise  a  prohibition  against  subinfeudation, 

3        2  G  2 


430 


HOUSE  OF  LOEDS 


[VOL.  YII, 


H.  L.  (Sc.)  conclude  with  an  express  provision  and  declaration,  that  the  whole 
1882      burdens,  conditions,  provisions,  and  irritancies  expressed  in  the- 
Eabl  of    deed  shall  be  inserted  in  the  vassal's  infeftment,  and  in  all  sub- 
Zetland    ggq^ej^ij  deeds  and  titles  transmitting  the  right,  otherwise  the 
HisLOP.     same  shall  be  void  and  null. 

In  all  the  feu  rights  granted  by  the  Earl  of  Zetland  and  hi& 
predecessors  the  same  prohibition  against  the  sale  of  spirituous 
liquors  which  occurs  in  Simpson's  title  has  been  inserted ;  with 
this  exception,  that,  in  the  many  feu  rights  given  off  within  the  last 
thirty  years,  the  prohibition  is  limited  to  sale  for  consumption  on 
the  premises  and  does  not  extend  to  the  retail  of  liquors  under  a 
grocer's  licence. 

In  1880  the  number  of  licensed  houses  in  Grangemouth  had 
increased  to  fourteen,  consisting  of  two  hotels,  seven  dram  shops, 
four  grocers'  shops,  and  a  restaurant.  The  building  on  the  ground 
feued  to  Simpson  had  at  that  time  been  duly  licensed  as  a  public- 
house  for  thirteen  consecutive  years. 

The  Earl  of  Zetland  in  January,  1880,  caused  notices  to  be 
served  upon  the  proprietors  and  occupants  of  the  seven  dram 
shops  (among  whom  are  the  respondents)  intimating  that  the 
prohibitions  in  the  feu  rights  against  the  sale  of  malt  and 
spirituous  liquors  would  be  put  in  force  on  and  after  the  15th  of 
May,  1880.  Notwithstanding  this  notice,  five  of  these  dram 
shops,  being  the  five  public-houses  embraced  in  the  proceeding 
(two  being  situated  on  the  same  feu),  applied  for  and  obtained 
renewal  of  their  licenses  for  the  year  from  the  15th  of  May,  1880. 
Under  these  circumstances  the  Earl  of  Zetland  commenced  on  the 
22nd  of  June,  1880,  four  separate  actions  by  summons  against 
the  respondents,  concluding  to  have  it  found  and  declared  that 
the  condition  of  the  original  feu  right  is  binding  upon  them,  and 
for  interdict  against  their  selling  or  retailing  any  kind  of  malt 
or  spirituous  liquors,  or  allowing  the  same  to  be  sold  or  retailed 
within  the  said  buildings. 

John  Hislop  acquired  in  1879,  by  a  singular  title,  the  subjects 
feued  to  James  Simpson,  and  he  is  now  infefted  in  them  subject 
to  all  the  burdens  and  conditions  expressed  in  the  original  feu 
disposition.  And  in  this  case  of  Hislop,  permission  to  sell  malt 
and  spirituous  liquors  had  been  given  in  writing  by  the  pursuer 
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in  1868  to  Hislop's  predecessor  but  with  an  express  reservation  H.  L.  (So.) 
enabling  the  pursuer  to  enforce  the  prohibition  at  any  time  i882 
without  giving  any  reason  for  doing  so.  Eaklof 

In  his  condescendence  before  the  Lord  Ordinary  the  appellant  Zetland 
did  not  allege  any  interest  which  he  had  to  enforce  the  condition  Hislo^. 
of  the  feu  contract.    He  simply  set  forth  his  title  as  superior, 
and  his  resolution  to  require  the  feuars  to  submit  to  the  restric- 
tions.   The  respondents  stated  the  preliminary  plea  that  the 
appellant  "  had  no  title  or  interest  to  sue," 

On  the  4th  of  November,  1880,  the  Lord  Ordinary  pronounced 
in  Hislop's  case  an  interlocutor  finding  that  the  pursuer  had  not 
set  forth  any  interest  to  sue  the  action ;  and  dismissed  the  action 
with  expenses  against  the  pursuer.  Similar  interlocutors  were 
pronounced  in  the  other  actions. 

The  pursuer  reclaimed ;  and  the  Court  below  (January  7, 1881) 
allowed  all  the  parties  to  amend  their  pleadings.  And  the  four 
actions  were  conjoined. 

The  pursuer  in  his  amended  condescendences,  after  setting 
forth  the  respondents'  respective  tenures  in  the  four  actions, 
averred : — 

(Coud.  10.)  "  The  town  of  Grangemouth  was  commenced  about 
a  century  ago  by  the  pursuers  ancestor  Sir  Lawrence  Dundas, 
who  built  a  number  of  dwelling-houses  in  what  is  now  the  heart 
of  the  town.  These  houses,  which  yield  an  annual  rental  of  about 
750Z.,  now  belong  to  the  pursuer.  The  whole  of  the  rest  of  the 
town  is  built  on  ground  held  of  the  pursuer  as  superior,  and  he 
«till  has  a  large  extent  of  ground  in  and  adjacent  to  the  town 
available  for  feuing,  including  upwards  of  140  acres  within  the 
burgh  boundaries.  The  pursuer's  mansion-house  of  Kerse  is  also 
within  half  a  mile  of  the  town,  and  his  policy  grounds  extend 
considerably  nearer  to  it." 

(Cond.  11.)  **The  existence  of  so  many  public-houses  as  there 
at  present  are  in  Grangemouth,  including  the  premises  embraced 
in  the  summons,  and  the  prevalence  of  drunkenness  thenoe  aris- 
ing, are  detrimental  to  the  value  of  the  pursuer's  property  above 
referred  to,  and  seriously  interfere  with  the  comfort  and  well- 
being  of  many  of  his  tenants  and  feuars,  besides  being  prejudicial 
to  the  comfort  and  amenity  of  his  mansion-house  and  policies." 
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H.  L.  (So.)      The  respondent  Hislop  averred : 

1882  (Stat.  3.)  In  the  course  of  the  town's  growth  the  restrictions 

Eakl  of  against  particular  trades  and  against  particular  modes  of  using 
Zetland  ^.j^^  ^^^g^  contained  in  most  of  the  older  feu  charters  granted  hj 
HisLop.  the  superior's  predecessors,  have  been  found  unsuitable,  and  these 
restrictions  have  been  habitually  disregarded  and  abandoned  for 
many  years,  in  all  cases  with  the  full  knowledge,  assent,  and 
acquiescence  of  the  pursuer  or  his  predecessors,  and  in  some  cases 
with  their  or  his  express  written  consent.  In  this  way  copper- 
smiths and  blacksmiths'  shops,  bakers'  ovens,  the  slaughtering  of 
cattle,  eating-houses  and  victualling-houses,  ship  chandlers'  shops, 
and  other  trades  or  occupations,  all  of  which  are  prohibited  by 
the  original  feuing  restrictions,  have  for  many  years  existed  in  the 
town.  The  particular  prohibition  now  founded  upon  by  the  pur- 
suer, "to  sell  or  retail  any  kind  of  malt  or  spirituous  liquor'^ 
had  been  for  time  immemorial  prior  to  January,  1880,  waived, 
and  public-houses  had  been  in  some  cases  expressly  consented  to, 
and  in  all  cases  with  full  knowledge  acquiesced  in  by  the  pursuer 
and  his  predecessors." 

(Stat.  7.)  "  The  pursuer  and  his  predecessors  have  acquiesced 
in  the  occupation  of  the  defender's  subjects  as  a  public-house  for 
thirteen  years,  and  it  was  with  the  pursuer's  predecessor's  consent 
that  such  use  and  occupation  began.  The  circular  of  January, 
1880,  was  the  first  intimation  received  by  the  defender  of  any 
objection  on  the  pursuer's  part.  The  defender's  public-house  is 
productive  of  no  injury  to  the  pursuer  s  estate,  and  in  no  way 
harms  any  property  belonging  to  the  pursuer.  The  pursuer  has 
no  interest  to  enforce  the  prohibition  now  founded  upon  by  him, 
and  his  present  proceedings  are  nimious  and  oppressive,  &c." 

The  pursuer  answered :  (3.)  "  Admitted  that  certain  coppersmiths 
and  blacksmiths'  shops,  eating-houses  and  victualling-houses  have 
for  many  years  existed  in  the  town  with  the  consent  of  the  pur- 
suer and  his  predecessors;  also  admitted  that  certain  public- 
houses  also  existed  for  different  periods  prior  to  1880,  with  their 
knowledge,"  &c. 

(Ans.  7.)  "  Admitted  that  the  late  Earl  of  Zetland  consented  to 
the  premises  in  question,  which  then  belonged  to  Mr,  Alexander 
Thomson,  being  licensed  in  the  year  1868,   Explained  that  the 
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consent  was  given  in  a  letter  by  the  agents  for  the  said  Earl,  H.  L.  (Sc.) 
addressed  to  Mr.  Thomson,  dated  the  10th  of  April,  1868,  but  1882 
which  contained  an  express  reservation  of  the  right  of  the  said    earl  of 
Earl  and  his  successors  to  enforce  the  prohibition  against  the  sale  Zetland 
of  malt  and  spirituous  liquors  at  any  time,  and  without  being  Hislop. 
bound  to  assign  any  reason  for  so  doing." 

The  pursuer  pleaded : 
The  prohibition  against  the  sale  of  malt  and  spirituous  liquors 
within  the  premises  described  in  the  summons  is  a  legal  condition 
of  the  feu  enforcible  by  the  pursuer  as  superior  against  the  de- 
fender as  proprietor  thereof  and  his  tenants." 

The  defender  Hislop  pleaded  : 

(1.)  The  pursuer  had  no  title  to  sue. 

(2.)  The  prohibition  founded  on  does  not  warrant  the  present 
summons  in  respect  of  (a)  Consent  and  acquiescence  on  the  part 
of  the  pursuer  and  his  predecessor  in  the  use  of  part  of  the  house 
as  a  public-house ;  (h)  Waiver  and  abandonment  by  the  pursuer 
and  his  predecessors  for  forty  years  and  upwards  of  the  like 
prohibitions  in  other  feus  ; 

(3.)  The  prohibition  founded  upon  is  not  a  real  burden,  nor  is 
it  binding  upon  the  defender  as  singular  successor  in  the  feu. 

In  the  action  against  Webster  and  Eankine  they  averred  : 

(Stat.  4.)  The  subjects  which  now  belong  to  the  defender 
Eichard  Webster  were  feued  out  by  the  pursuer  or  his  predecessors 
to  Archibald  Mitchell  in  1811.  ^  A  building  was  shortly  thereafter 
erected,  and  premises  thereon  used  and  occupied  as  a  public-house 
for  a  considerable  number  of  years  immediately  subsequent  to 
1812,  without  objection  on  the  part  of  the  superior.  After  an 
interval  of  some  years  they  were  again  licensed,  and  have  been 
occupied  as  a  public-house  for  the  last  thirty  years. 

The  pursuer,  in  his  answer,  admitted  that  part  of  the  dwelling- 
house  had  been  occupied  as  a  licensed  public-house  for  about 
thirty  years. 

(Stat.  7.)  "  The  pursuer  and  his  predecessors  have  acquiesced 
in  the  occupation  of  the  defender's  subjects  as  a  public-house  for 
forty  years  and  upwards,  and  it  was  with  their  consent  as  superior 
that  such  use  and  occupation  began,"  &c. 

Answered,  for  the  pursuer  "  Denied." 
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H.  L.  (Sc.)      In  the  action  against  petitioner  Carmichael  (trustee)  and  T. 

1882      Wilkinson : 
EarTof       They  averred:  (Stat.  4.)  "The  subjects  which  now  belong  to 
Zetland    ^j^q  defender  Carmichael  as  trustee  .  .  .  were  feued  out  by  the 
HisLOP.    pursuer  or  his  predecessors  to  George  Carlaw  in  1822.    A  tene- 
ment was  shortly  thereafter  built,  part  of  which,  being  the  ground 
flat,  has  been  used  and  occupied  as  a  licensed  public-house  for 
upwards  of  fifty  years." 

The  pursuer,  in  his  answer,  "  denied  that  part  of  the  said  house 
has  been  occupied  as  a  licensed  public-house  for  upwards  of  fifty 
years,  and  explained  that  for  several  years  prior  to  1866  the  tenant 
had  only  a  grocer's  license." 

In  the  action  against  Margaret  Mc Arthur  and  others,  they 
averred : 

(Stat.  4.)  "  The  ground  now  belonging  to  the  defenders,  Misses 
Margaret  and  Jane  Mc  Arthur  and  Miss  Storie,  was  feued  out  by 
a  predecessor  of  the  pursuer  to  William  Glen  in  1801.  Buildings 
were  shortly  thereafter  erected  thereon,  a  portion  of  which  now 
belonging  to  the  defenders  Misses  McArthur  has  been  occupied 
as  a  public-house  from  shortly  after  the  date  of  erection,  and,  at 
all  events,  for  sixty  or  seventy  years,  without  any  objection  and 
with  concurrence  on  the  part  of  the  superior.  Another  portion 
of  the  buildings  now  belonging  to  defender  Miss  Storie  was  occu- 
pied for  many  years  prior  to  1827  by  Miss  Jane  Duncan,  aunt  of 
the  defender  Miss  Storie,  and  who  had  acquired  the  subjects  by 
purchase  from  the  original  feuar,  Mr.  Glen,  as  a  ship-chandler's 
shop,  and  she,  during  that  time,  held  a  license  for  the  sale  of 
spirits  and  malt  liquors  in  said  premises.  After  an  interval  of 
some  years  the  premises  were  again  licensed,  and  they  have  for 
the  last  thirty-three  years  been  continuously  occupied  as  a  public- 
house  by  successive  tenants,  without  objection  and  with  concur- 
rence on  the  part  of  the  superior." 

The  appellant,  in  his  answer,  admitted  that  one  part  of  the  feu 
was  occupied  by  a  public-house  for  sixty  years  and  another  for 
thirty  years.    Quoad  ultra  denied. 

On  the  18th  of  March,  1881,  the  Second  Division  of  the  Court 
of  Session  adhered  to  the  Lord  Ordinary's  interlocutors.  The  Lord 
Justice  Clerk  being  of  opinion  with  the  Lord  Ordinary  that  the 
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pursuer  was  endeavouring  to  enforce  the  restriction,  not  for  the  H.  L.  (So.) 

protection  of  his  own  patrimonial  interest,  but  in  order  to  give  1882 

effect  to  his  views  of  the  moral  and  social  well-being  of  the  com-  eakl  of 

munity  of  Grangemouth.  Lord  Young  considered  that  the  restric-  Zetland 

tion  sought  to  be  enforced  by  the  pursuer  was  repugnant  to  the  Hislop. 
nature  of  the  feuars'  estate,  and  therefore  invalid  in  law.  Lord 
Craighill  thought  the  restriction  inconsistent  with  public  policy  (1). 

On  appeal, 

April  21, 24, 25.  The  SoUciior-General for  Scotland  (AsJier^Q.C), 
and  Benjamin,  Q.C.,  for  the  appellant : — 

This  case  was  decided  in  the  Court  below  on  the  question  of 
relevancy,  and  taking  the  case  of  the  respondent  Hislop  as  ruling 
the  rest,  they  maintained  that  he  having  accepted  the  conveyance 
on  the  same  terms,  and  with  notice  of  the  condition,  was  bound 
under  the  restriction  just  as  much  as  his  predecessor  Simpson  was. 
He  was  sued  not  qua  singular  successor  but  qua  contractor,  and 
both  under  the  law  of  Scotland  and  England  was  liable  to  the 
enforcement  of  the  condition,  whether  it  ran  with  the  land  or  not. 

As  to  the  legality  of  the  restriction, — the  superior  having  given 
off  the  feu  retains  to  himself  the  dominium  directum,  the  highest 
and  most  eminent  right,  and  gives  off  the  dominium  utile  as  being 
subordinate  to  the  other:  Erskine,  2,  3,  10. 

It  was  impossible  to  draw  a  distinction  between  building  re- 
strictions and  those  on  certain  trades.  It  was  trite  law  that  the 
superior  may  impose  such  convential  conditions  and  restrictions 
as  are  not  unlawful  or  inconsistent.  And  the  cases  established 
the  legality  of  the  condition  here.  In  Andrew  Lauder  (2),  under 
a  prohibition  against  any  works  that  can  be  reasonably  considered 
as  nuisances  by  the  public,  the  slaughtering  of  cattle  was  restricted : 
see  also  Porteous  v.  Grieve  (3).  Under  a  restriction  not  allowing 
any  alehouse  or  public-house  to  be  erected,  held  applicable  to  a 
hotel:  Scot  v.  Cairns,  (4).  In  Tailors  of  Aberdeen  v.  Coutts  (5) — 
the  leading  case  on  feuing  restrictions — in  the  judgment,  alleged 

(1)  8  Court  Sess.  Cas.  4th  Series,  075.  501. 

(•2)  16  June,  1815  ;  18  Fac.  Coll.        (4)  9  Court  Sess.  Cas.  1st  Scries, 
450.  2-10. 

(3)  1  Court  Sess.  Cas.  2nd  Series,        (5)  1  Rob.  App.  296,  at  \\  300. 
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H.  L.  (So.)  to  be  written  by  Lord  Corebouse,  it  was  said  that  to  be  effectual 
1882  against  singular  successors  the  restriction  must  be  constituted  by 
Eael  of  express  words  in  the  conveyance  which  clearly  expresses  that  the 
Zetland  guj^je^^i;  itself  is  to  be  affected,  and  not  the  grantee  and  his  heirs 
HisLop.  alone.  These  conditions  they  had  here.  And  further  on  the 
judgment  quoted  (1)  with  approval  Brown  v.  Burns,  where  held 
that  a  superior  may  introduce  conditions  which  are  legal,  and 
which  cannot  be  dispensed  with  but  by  the  superior's  consent, 
though  there  the  Court  decided  that  they  could  not  be  enforced 
as  the  superior  had  allowed  them  to  be  generally  departed  from. 
In  Harley  v.  Camphell  (2),  the  Court  of  Session  having  found  that 
a  clause  in  a  feu  charter,  declaring  that  all  conveyances  of  the 
allotted  land  should  be  made  out  by  the  superior's  agent,  or 
else  be  void,  was  enforceable,  this  House  remitted  the  cause  lor 
review,  and  for  the  opinion  of  all  the  Scotch  Judges.  But  the 
superior  took  no  further  steps  to  obtain  a  decided  opinion  (3) ; 
that  case  therefore  was  open  to  doubt.  There  Lord  Gillies  said  : 
"  If  this  stipulation  is  good  I  do  not  know  of  any  stipulation  that 
can  be  bad,  for  it  is  purely  a  personal  obligation  but  here  the 
ground  was  conveyed  under  the  obligation  that  it  was  not  to  be 
put  to  certain  uses.  In  Shinner  v.  Diey  (4)  feuars  were  obliged 
to  erect  buildings  conform  to  plan.  In  Gam;pbell  v.  Ewing  (5) 
the  fou  charter  provided  that  no  buildings  except  dwelling-houses 
should  be  built  on  the  lands  feued,  and  that  the  feuars  and  his 
aforesaids  should  not  allow  to  be  kept  upon  the  said  feu  any 
public-house  or  tavern,  or  carry  on  any  kind  of  work  or  manu- 
factory thereon  which  might  be  considered  to  be  a  nuisance  by 
the  superior  or  feuars.  It  was  there  assumed  that  this  was  a 
valid  condition ;  and  the  only  questions  the  vassal  attempted  to 
raise  were  (1)  whether  a  hydropathic  establishment  came  under 
the  designation  of  a  public-house  or  tavern ;  and  (2)  whether  the 
superior  had  barred  himself  from  insisting  on  the  restriction  by 
reason  of  his  having  granted  a  relaxation  of  it  in  the  case  of 
another  feuar.    It  was  held  he  was  not  barred.    In  Ewing  v. 

(1)  1  Bob.  App.  296,  at  p.  309.   .  (4)  18  Court  Sess.  Cas.  2nd  Series, 

(2)  1  Will.  &  Sh.  690,  at  p.  702.  158. 

(3)  6  Court  Sess.  Cas.  1st  Series,  (5)  5  Court  Sess.  Cas.  4tli  Series, 
at  p.  680.  230. 
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Eastie  (1)  a  condition  that  the  houses  should  be  used  as  private  H.  L.  (Sc.) 
dwelling-houses  was  enforced  against  one  feuar  who  sought  to  1882 
use  one  of  the  houses  as  a  lady's  school,  at  the  instance  of  con-    eakl  of 
terminous  feuars.    In  the  case  of  Gold  v.  Eouldsworth  (2),  which  2^'r^^^i> 
was  a  lease,  but  of  the  long  term  of  999  years,  the  lessee,  her  heirs  Hislop, 
and   assigns  and  successors,  were  prohibited  from  keeping  a 
public-house  without  special  licence  from  year  to  year  from  the 
proprietor  under  pain  of  certain  penalties.    Fifty-five  years  after 
the  date  of  the  original  lease,  a  question  arose  whether  the  suc- 
cessor to  the  original  lessee  was  entitled  to  disregard  the  prohibi- 
tion on  payment  of  the  penalty.  It  was  assumed  that  the  prohibition 
was  valid ;  and  in  judging  of  the  legality  of  this  condition,  a  lease 
of  such  duration  is  equivalent  to  a  feu. 

The  law  in  England  is  similar.  In  Whatman  v.  Gibson  (3)  an 
iDjunction  was  granted  against  a  man  using  a  house  as  an  hotel, 
who  had  purchased  the  ground  it  stood  on  with  notice  of  a  deed 
of  covenant  containing  a  restriction  against  any  proprietor  of  the 
ground  for  the  time  being  carrying  on  the  business  of  an  inn- 
keeper ;  and  in  Mann  v.  Stephens  (4),  the  owner  of  a  house  and  a 
piece  of  land  conveyed  the  house,  covenanting  with  the  owner  not 
to  build  on  the  land.  The  house  became  vested  in  X.  and  the 
land  in  Y.,  with  notice  of  the  covenant.  Y.  being  about  to  build 
a  beerhouse,  a  motion  was  made  for  an  injunction,  which  was 
granted ;  these  cases  came  before  the  Master  of  the  Kolls  in  Tulk 
v.  Moxhay  (5)  (the  Leicester  Square  Case),  and  also  before  Lord 
Cottenham  (6);  see  also  Lord  St.  Leonards'  Vendors  and  Pur- 
chasers (14th  ed.),  p.  804,  App.  1 ;  and  in  Thornewell  v.  Jachson, 
before  Bacon,  V.C.,  May  6,  1881,  a  judgment  to  the  same  effect 
was  pronounced. 

In  the  JDuke  of  Bedford's  Case  (7)  the  party  seeking  to  enforce 
the  condition  failed,  because  he  had  by  his  own  acts  placed  tlie 
property  under  such  different  circumstances  that  there  was  no 
reciprocity.    Coles  v.  Sims  (8)  decided  that  where  the  defender 

(1)  5  Court  Sess.  Cas.  4tli  Series,  439.  (5)  n  Beav.  571. 

(2)  8  Court  Sess.  Cas.  3rd  Series,  (6)  2  Ph.  774;  1  Hall  &  Twells, 
1006.  105. 

(3)  9  Sim.  196.  (7)  2  My.  &  K.  552. 

(4)  15  Sim.  377.  (8)  Kay,  56 ;  23  L.  J.  (Ch.)  258. 
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H.  L.  (So.)  had  notice  of  a  covenant  which  contained  a  general  scheme  for 
1882  the  benefit  of  all  the  parties  building,  he  was  restrained  from 
Eael  of  building  in  a  contrary  manner.  In  Western  v.  Macdermott  (1) 
Zetland    ^^^j^  original  owners  of  the  houses  in  a  row  entered  into 

HisLOP.  covenants  with  the  original  owner  of  all  the  land  on  which  they 
stood  as  to  what  should  be  done  in  the  garden  attached  to  each 
house :  held  that  whether  the  covenant  ran  with  the  land  or  not, 
a  purchaser  of  one  of  the  houses  with  notice  of  the  covenants 
would  be  bound  by  them  in  equity. 

In  Catt  V.  Tourle  (2)  a  brewer  sold  a  piece  of  land  to  a  land 
society,  who  covenanted  that  he  his  heirs  and  assigns  should  have 
exclusive  right  of  supplying  beer  to  any  public-house  erected  on 
the  land :  held,  that  the  Court  could  restrain  the  defender,  who 
had  notice  of  the  covenant,  from  acting  in  contravention  of  it : 
see  also  LuJcer  v.  Dennis  (3).  In  German  v.  Chapman  (4)  a 
restraint  against  using  a  dwelling-house  as  a  school  was  enforced. 
Such  conditions  are  also  familiar  in  mining  leases :  Bishop  of  St, 
Albans  and  Others  v.  Battersby  (5);  and  in  America,  Cowell  v. 
Colorado  Spring  Co.  (6) 

As  to  interest.  There  are  a  series  of  rights  running  with  the 
land  which,  though  the  superior  may  have  parted  with  all  his 
land,  yet  remain.  If  this  were  not  so  all  building  conditions 
would  cease  to  be  enforceable  at  the  instance  of  the  superior 
whenever  he  had  feued  out  all  his  estate,  which  is  not  the  case, 
see  the  Magistrates  of  Edinburgh  v.  Macfarlane  (7). 

Lord  Corehouse  in  Tailors  of  Aberdeen  v.  Coutts  (8),  said, 

one  of  the  requisites  to  make  conditions  in  feudal  grants  effectual 
is  an  interest  on  the  part  of  the  superior  that  they  shall  be  en- 
forced. This  is  illustrated  by  the  case  of  Campbell  v.  Earley  (9), 
and  the  objection  seems  in  a  more  simple  form  in  Brown  v. 
Burns  (10)." 

The  result  of  these  authorities  is,  that  where  the  object  for 

(1)  Law  Eep.  2  Ch.  72.  (7)  20  Court  Sess.  Cas.  2nd  Series, 

(2)  Law  Rep.  4  Ch.  654,  at  p.  657.  156. 

(3)  7  Ch.  D.  227.  ,  (8)  1  Rob.  App.  at  p.  320. 

(4)  Ibid.  271.  (9)  1  Will.  &  S.  App,  690. 

(5)  3  Q.  B.  D.  359.  (10)  2  Court  Sess.  Cas.  1st  Series, 

(6)  Otto's  U.  S.  Eep.  (Sup.  Court)  261. 
vol.  X.  55. 
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which  the  condition  was  imposed  can  no  longer  be  secured  owing  H.  L.  (Sc.) 
to  the  superior  having  permitted  or  acquiesced  in  a  general  1882 
departure  from  it  on  the  part  of  other  feuars,  the  superior  will  not    eabl  op 
be  at  liberty  to  enforce  it  arbitrarily  against  individual  feuars.  Zetland 
And  this  principle  was  also  applied  in  Camjpbell  v.  Clydesdale  Hislop. 
BanMng  Company  (1),  where  a  number  of  feuars  contravened, 
without  objection  on  the  part  of  the  superior,  restrictions  as  to 
the  height  of  buildings  in  a  street,  and  it  was  held  that  the 
superior  had  lost  his  rights  to  enforce  the  restrictions  against  a 
single  feuar.    Here  the  superior  had  done  nothing  to  lose  his 
interest.    On  the  contrary  he  had  a  material  interest  of  a  patri- 
monial character.   His  mansion-house  is  within  half  a  mile  of  the 
town.    He  was  owner  of  houses  in  the  town  itself  of  the  annual 
rental  value  of  £750 ;  and  he  has  a  large  extent  of  ground  in  and 
adjoining  the  boundary  of  the  town,  which  he  intends  to  feu ;  and 
he  believes  that  the  value  of  these  properties  will  be  injuriously 
affected  if  the  liquor  trade  is  not  placed  under  greater  restrictions. 

On  the  question  of  waiver,  acquiescence,  and  prescription :  it 
must  be  remembered  that  the  condition  here  was  not  one  of  those 
which  if  once  relaxed,  must  from  its  nature  be  held  to  have  been 
relaxed  for  ever.  And  it  could  not  be  inferred  that  because  the 
superior  might  give  his  consent  in  some  cases,  that  he  should  do 
so  without  limitation  as  to  time.  The  public-houses  owned  by 
Peter  Carmichael  and  the  Mac  Arthurs  are  the  only  ones  with 
respect  to  which  the  appellant's  averments  are  such  as  to  raise 
the  plea  of  prescription.  The  appellant  does  not  admit  that  pre- 
scription applies ;  but  if  the  plea  is  to  be  insisted  on  some  proof 
will  be  required. 

The  Lord  Advocate  {J.  B.  Balfour,  Q.C.),  and  Vary  CamiMl, 
contended  for  the  respondents  : — 

The  condition  which  the  appellant  seeks  to  enforce  here  was  not 
a  real  burden  or  obligation  passing  with  the  land  against  singular 
successors,  and  at  any  rate  the  appellant  is  not  now  in  a  position 
to  put  it  in  force  against  them.  For  (1.)  No  restriction  of  this 
nature  on  the  free  use  or  disposal  of  property  can  be  enforced 
without  an  interest  such  as  the  law  will  recognise.  (2.)  It  is 
(1)  6  Court  Sess.  Cas.  3rd  Scries,  943. 
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H.  L.  (So.)  unlawful,  as  being  contrary  to  the  nature  of  property,  as  being 
1882  against  public  policy,  and  as  putting  it  into  the  power  of  the 
Eakl  of  superior  to  secure  the  monopoly  of  a  particular  trade  in  Grange- 
Zetland  jnouth.  (3.)  Any  right  which  the  appellant  might  have  had  to 
- —  enforce  the  restriction  has  been  lost  non  utendo  during  the  pre- 
scriptive period.  And  further,  by  waiver  and  abandonment  on 
the  part  of  the  appellant  and  his  predecessors. 

The  Lord  Ordinary  said,  that  the  interest  necessary  to  entitle 
him  to  enforce  the  restriction  in  question  must  be  an  interest 
arising  from  the  use  of  the  special  subject ;  that  is  a  principle 
which  runs  through  a  long  series  of  decisions.  Earliest  Heriot 
Hospital  V.  Ferguson  (1)  ;  see  Lord  Deas  in  Frame  v.  Cameron  (2). 
In  Tailors  of  Aberdeen  v.  Coutts  (3)  the  Scottish  judges  stated 
that  "the  burden  or  condition  must  not  be  contrary  to  law 
or  inconsistent  with  the  nature  of  this  species  of  property ;  it 
must  not  be  useless  or  vexatious;  it  must  not  be  contrary  to 
public  policy,  for  example,  by  tending  to  impede  the  commerce  of 
the  land,  or  to  create  a  monopoly.  The  superior,  or  the  party  in 
whose  favour  it  is  conceived,  must  have  an  interest  to  enforce  it." 

His  interest  must  be  similar  to  that  required  in  the  law  of 
servitude,  and  no  servitude  can  be  enforced  unless  it  be  for  the 
benefit  of  a  dominant  tenement.  See  Erskine,  ii.  9, 33 ;  Eankine  on 
Land  Ownership,  p.  327,  and  Lord  Deas  in  Alexander  v.  Stoho  (4). 
It  must  be  for  the  benefit  of  the  superior's  neighbouring  estate,  as 
to  preserve  the  residential  character  of  his  feuing  lots,  or  to  pre- 
vent the  vassal  from  erecting  large  and  heavy  buildings,  where  he 
has  reserved  the  minerals :  Naismith  v.  Cairnduff  (5). 

In  Brown  v.  Burns  (6)  Lord  Gillies  said,  ♦*  The  clause  intro- 
duced into  the  condition  is  a  legal  servitude,  and  every  one  who 
purchased  did  so  under  the  burden  of  it.  But  then,  when  we  are 
called  on  to  enforce  it,  there  are  two  principles  we  must  keep  in 
view,  (1st.)  The  party  opposing  must  shew  a  fair  and  legitimate 
interest  to  object.    But  these  ladies  (the  superiors)  have  none. 

(1)  2  March,  1774;  Morr.  12817  ;  (4)  9  Court  Sess.  Gas.  3rd  Series, 
aff.  3  Pat.  App.  674.  599,  at  p.  612. 

(2)  3  Court  Sess.  Cas.  3rd  Series,  (5)  3  Court  Sess.  Cas.  4tli  Series, 
290,  at  p.  293  863. 

(3)  1840;  1  Bob.  App.  296,  at  p.  (6)  2  Court  Sess.  Cas.  1st  Series, 
307.  at  p.  262. 
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All  their  grounds  having  been  feued,  so  that  the  conversion  into  H.  L.  (So.) 
shops  cannot  injure  their  right  of  feuing ;  and  (2nd)  Even  if  the  1882 
party  has  an  interest,  he  cannot  be  permitted  to  act  in  emula-  eabl  of 
tionem  vicini.  In  the  present  case,  entire  streets  have  been  con-  ^Ietland 
verted  into  shops,  and  yet  these  ladies  resist  the  building  of  one  Hislop. 
in  a  particular  corner.  I  think  that  they  have  no  legitimate 
interest  to  do  so."  That  case  shewed  that  the  mere  tenure  of 
the  superior  was  not  enough  interest,  and  was  followed  and 
approved  in  Tailors  of  Aberdeen  v.  Coutts  (1).  See,  also,  Campbell 
V.  Earley  (2).  They  therefore  submitted  that  the  appellant  had 
no  interest  as  superior  in  enforcing  this  restriction ;  nor  had  he 
shewn  any  in  his  condescendence  Nos.  10  and  11.  The  respon- 
dents' public-houses  do  no  patrimonial  damage  to  his  estate,  and 
the  neighbourhood  has,  as  in  Brown's  Case  (3),  lost  any  merely 
residential  character  which  ever  belonged  to  it,  and  has  long  been 
used  for  shops  or  public-houses.  Moreover,  it  was  repugnant  to 
the  rights  of  property.  The  management  and  disposal  of  property 
cannot  be  dependent  on  the  will  and  pleasure  of  the  superior,  or 
of  any  one  but  the  owner :  Governors  of  Heriofs  Hospital  v. 
Ferguson  (4).  There  the  feu-right  contained  a  clause  forbidding 
the  use  of  the  subjects  "  in  any  other  way  than  by  the  ordinary 
labour  of  the  plough  and  spade,  without  the  express  consent  and 
liberty  of  the  Governors  of  the  said  hospital  had  and  obtained 
thereto  for  that  effect.'*  It  was  held  that  a  singular  successor 
could  not  be  prevented  from  building  on  the  land.  Also  the 
clause  is  an  infringement  of  the  licensing  statutes,  and  objection- 
able on  the  principles  stated  in  Tailors  of  Aberdeen  Y.  Coutts  (5), 
and  Campbell  v.  Harley  (6),  as  tending  to  put  in  the  power  of  the 
superior  the  monopoly  of  a  lawful  trade.  Ewing  v.  Campbell  (7) 
was  a  restriction  against  building  anything  but  private  dwelling- 
houses;  and  Ewing  v.  Eastie  (8)  was  between  feuars  and  not 
superior  and  vassal,  and  therefore  did  not  apply.  Neither  did 
the  case  of  Houldsworth  (9).    In  a  question  of  interest,  the  difier- 

(1)  1  Rob.  App.  29G.  (5)  1  Hob.  at  p.  307. 

(2)  1  Will.  &  Sliaw,  G91,  at  pp.  695,        (G)  1  Will.  &  Shaw,  at  p.  G95. 
698.  (7)  5  Court  Sess.  Cas.  4th  Scries,  230 

(3)  2  Court  Sess.  Cas.  1st  Series,  261.        (8)  Ibid.  439. 

(4)  2  March,  1774;  Morr.  12817;        (9)  8  Court  Sess.  Cas.  3rd  Series, 
Ail'.  3  Pat.  App.  G74.  1006. 
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H.  L.  (Sa)  ence  between  a  999  years  lease  and  a  feu  was  a  great  deal,  but 
1882      at  least  there  the  pursuer  shewed  some  patrimonial  interest,  and 
EarTop    was  not  barred  by  acquiescence. 

Zetland       rj^j^g  right  now  claimed  has  been  extinguished  non  utendo  for 
HisLOP.    forty  years.    There  has  been  not  only  non-user  of  the  right,  but 
the  respondents  have  acted  independent  of  it  during  the  whole 
prescriptive  period.  This  is  suflScient  to  free  a  tenement  burdened 
with  an  ordinary  servitude :  Erskine,  Inst.  2,  9,  37. 

In  a  case  of  relevancy  the  averments  and  admissions  of  the 
pursuer  must  be  looked  at,  and  nowhere  in  those  here  does  the 
superior  say  that  he  has  ever  stopped  the  permission,  therefore 
it  must  be  taken  that  the  restriction  has  never  been  enforced  until 
the  present  proceedings ;  and  where  a  person  interested  in  main- 
taining these  restrictions  allows  them  to  be  disregarded,  in  many 
cases  the  Court  will  hold  the  restriction  to  be  waived  and  aban- 
doned :  Cam^hell  v.  Clydesdale  BanMng  Comjoany  (1) ;  Fraser  v, 
Downie  (2). 

The  doctrine  of  English  law  is  correctly  summarised  in  Smith's 
L.  0.,  8th  ed.  p.  103 :  "  Upon  the  whole  there  appears  to  be  no 
authority  which  has  decided,  apart  from  the  doctrine  of  notice, 
that  the  burden  of  a  covenant  will  run  with  the  land  in  any  case 
except  that  of  landlord  and  tenant."  That  was  more  stringent 
against  perpetual  burdens  on  land  than  the  law  of  Scotland.  The 
result  of  all  the  authorities  in  Scotch  law — where  law  and  equity 
is  combined — is  that  the  singular  successor  is  in  no  case  of  feuing 
restrictions  bound  by  notice  from  the  titles  unless  the  obligation 
sought  to  be  imposed  upon  him  are  such  as  the  law  permits  as 
real  burdens,  and  such  as  can  in  existing  circumstances  be  equit- 
ably enforced :  see  Baird's  Trustees  v.  Mitchell  (3),  where  a  con- 
dition to  pay  damages  which  may  be  incurred  held  not  to  be  a 
real  burden, 

[They  also  cited  Gordon  v.  MarjorihanJcs  (4) ;  Peeh  v.  Ma- 
tthews. (5).] 

Sir  F.  Eerschell,  S.G.,  was  relieved  from  any  reply  on  the 

(1)  6  Court  Sess.  Gas.  3rd  Series,  943.  464. 

(2)  4  Court  Sess.  Cas.  4th  Series,  942.        (4)  6  Dow.  87. 

(3)  8  Court  Sess.  Cass.  2nd  Series,        (5)  Law  Eep.  3  Eq.  515. 
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general  question,  and  was  asked  to  confine  his  remarks  to  the  H.  L.  (Sc.) 

question  of  acquiescence  and  waiver.  1882 

If  acquiescence  or  a  waiver  of  this  restriction  can  be  culled  eakTof 

from  the  record  of  the  case,  then  it  would  be  necessary  to  have  Zetland 

the  circumstances  explained  by  the  parties  as  a  case  of  fact  under  Hislop. 
which  the  trade  was  allowed  to  be  carried  on,  unless  the  House 
considered  there  was  sufficient  admission  on  the  record  of  waiver 
a.nd  acquiescence  in  each  case,  which  he  submitted  there  was  not. 

The  Lords  having  taken  time  to  consider,  delivered  judgment 
as  follows : — 

June  12.    Lord  Selborne,  L.C.  : — 

My  Lords,  this  is  an  appeal  from  interlocutors  of  the  Court  of 
Session,  dismissing  four  conjoined  actions  brought  by  the  Earl  of 
Zetland  as  superior  against  several  feuars  on  his  Grangemouth 
estate,  on  the  ground  that  the  pursuer  had  not  set  forth  any 
interest  to  sue  the  actions ;  the  question  in  each  case  arising  on 
relevancy,  i.e.,  taking  as  true  the  averments  and  admissions  of 
the  pursuer  on  the  record.  The  conclusion  of  the  summons  in 
€ach  case  was  for  an  interdict  to  prohibit  the  defenders  from 
selling  or  retailing  any  kind  of  malt  or  spirituous  liquors,  or 
allowing  the  same  to  be  sold  or  retailed,  within  the  buildings 
erected  on  their  feus. 

The  Court  of  Session  has  dealt  with  all  these  actions  as  if  the 
case  stated  on  the  record  by  the  pursuer  in  each  of  them  were 
substantially  the  same.  This  would  be  right,  if  Lord  Young's 
ground  of  judgment  could  be  maintained  ;  for  that  learned  judge 
considered  that  the  restriction  sought  to  be  enforced  by  the 
pursuer  was  repugnant  to  the  nature  of  the  feuar's  estate,  and 
therefore  invalid  in  law.  The  same  may  be  said  of  another 
ground  of  judgment  taken  by  Lord  Craighill,  who  thought  the 
restriction  inconsistent  with  public  policy.  Neither,  however,  of 
those  opinions  was  adopted  by  the  Lord  J ustice  Clerk,  or  by  the 
Lord  Ordinary,  both  of  whom  proceeded  upon  a  different  ground, 
viz.,  that  the  Court  was  asked  by  the  pursuer  to  enforce  the 
restriction,  not  for  the  protection  of  his  own  patrimonial  interest, 
but  in  order  to  give  effect  to  his  views  of  the  moral  and  social 
well-being  of  the  community  of  Grangemouth. 
Vol.  VII.  3         2  H 
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It  will  be  convenient,  in  the  first  place,  to  consider  whether  the 
opinions  of  Lord  Young  and  Lord  Craighill  are  correct ;  and,  if 
your  Lordships  should  think  otherwise,  then  whether  it  is  con- 
sistent with  the  averments  and  admissions  of  the  pursuer  on  the 
record  to  hold  that  he  seeks  to  enforce  the  restriction,  not  for  the 
protection  of  any  property  in  which  he  is  interested,  but  for  other 
reasons. 

The  feus  were  granted  by  the  appellant's  predecessor  in  title, 
in  the  years  1801,  1811,  1814,  and  1822  respectively ;  and  in  all 
of  them  the  restriction  was  the  same.  [His  Lordship  then  read  it 
as  given  above.] 

It  was  urged  at  the  Bar  that  this  was  not  a  condition  of  the  feu 
which  could  run  with  the  land  against  a  singular  successor,  but 
was  only  a  personal  agreement  between  the  original  parties  to  the 
feu  contract.  Nothing,  however,  can  be  more  certain  than  that 
it  was  the  intention  of  those  parties  to  make  it  a  condition  of  the 
feu,  if  by  law  they  were  able  to  do  so  ;  because  it  purports,  on  the 
one  hand,  to  bind,  not  James  Simpson  and  his  heirs  only,  but  his 
assignees,  or  any  tenant  or  possessor  of  the  houses  to  be  erected 
on  the  feu ;  and,  on  the  other  hand,  the  power  to  enforce  or  dis- 
pense with  it  is  given  not  to  the  disponer  or  his  heirs,  but  to  the 
superior  for  the  time  being.  Unless,  therefore,  the  condition  was 
repugnant  to  the  nature  of  the  estate  taken  by  the  feuar,  or  to 
public  policy,  it  must  be  a  condition  of  the  feu,  and  must  run  with 
the  land  against  singular  successors. 

The  view  taken  by  Lord  Young  appears  to  have  been  that  the 
dominium  utile  of  land  feued  can  only  be  affected  by  such  burdens 
as  are  known  and  lawful  servitudes,  beneficial  to  some  dominant 
tenement ;  and  his  Lordship,  admitting  that  building  conditions 
and  restrictions  among  a  community  of  feuars  in  a  street  or  square 
would  not  be  repugnant  to  the  nature  of  a  feu,  regarded  such  con- 
ditions as  examples  of  the  servitude  de  non  sedificando,  and  held 
that  the  restriction  now  in  question  was  not  analogous  to  a 
condition  of  that  kind.  I  am  unable  to  reconcile  that  opinion 
with  the  authorities  which  were  cited  by  the  appellant's  counsel 
at  your  Lordships'  Bar.  In  the  case  of  the  Tailors  of  Aberdeen  v. 
Coutts  (1),  which  was  one  of  burgage  or  tenure  considered  to 
.  (1)  1  Bob.  App.  Cas.  at  p.  324. 
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depend  upon  tlie  same  principles  as  a  feu,  the  Court  (in  an  H.  L.  (Sc.) 

opinion  approved  by  this  House)  affirmed  the  legality  of  condi-  1882 

tions  not  distinguishable,  in  my  judgment,  from  that  now  in  eael  of 

question.    "  There  is,"  it  was  there  said,  "  a  prohibition  to  tan  Zetland 

leather,  to  refine  tallow,  to  make  candles,  to  slaughter  cattle,  and  Hislop. 

various  other  nuisances,  which,  leaving  out  of  view  the  circum-  Lord  seibome, 

L.C. 

stances  of  this  particular  case,  are  all  of  a  nature  to  bind  singular   

successors,  without  being  declared  in  express  terms  to  be  real 
burdens  or  feued  with  irritancies,  "because  they  are  lawful  conditions 
of  the  grantr  It  appears  to  me  that  the  word  "  nuisances "  in 
this  passage  does  not  mean  things  which  are  necessarily  and  in 
their  own  nature  nuisances  in  law,  but  has  reference  to  the  manner 
in  which  the  neighbourhood  of  businesses,  such  as  are  there  men- 
tioned, may  affect  the  value  and  amenity  of  dwelling-houses,  or 
property  suitable  for  the  erection  of  dwelling-houses,  and  the 
comfort  of  the  persons  residing  therein ;  and  in  this  respect  I  see 
no  important  distinction  between  such  businesses  and  the  trade  of 
a  publican  selling  by  retail  malt  or  spirituous  liquors. 

In  Eiving  v.  Campbell  (1)  the  Judges  of  the  First  Division 
appear  to  have  entertained  no  doubt  as  to  the  validity  of  such  a 
restriction  against  the  trade  of  a  publican,  though,  in  that  case 
the  question  whether  it  was  binding  on  a  singular  successor  did 
not  arise.  It  was  contended  at  your  Lordships'  Bar  that  such  a 
restriction  tends  to  a  monopoly,  and  offends  against  public  policy 
as  being  in  restraint  of  trade.  The  Court,  in  Ewing  v.  Camp- 
bell (1),  evidently  did  not  think  so,  and  if  there  were  any  founda- 
tion for  that  argument,  it  must  be  as  valid  in  England  as  in 
Scotland,  which  would  be  contrary  to  many  English  authorities, 
and  it  would  be  fatal  to  the  condition,  whether  it  did  or  did  not 
run  with  the  land.  If  a  restraint  against  carrying  on  such  lawful 
businesses  as  those  of  a  tanner,  a  blacksmith,  or  a  schoolmaster  is 
good  in  law,  and  capable  of  running  with  the  land,  and  is  not 
repugnant  to  the  dominium  utile  vested  in  a  feuar,  I  am  unable 
to  conceive  any  reason  why  it  should  be  otherwise  as  to  the 
business  of  a  publican.  The  fact  that  restrictions  are  placed  by 
statute  law  upon  the  freedom  of  that  particular  trade,  and  that  it 
cannot  be  carried  out  without  licenses  from  magistrates,  constitutes, 
(1)  5  Ct.  Scss.  Cas.  Itli  Series,  230. 
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H.  L.  (Sc.)  in  my  judgment,  no  reason  why  a  private  contract  to  prevent  it 
1882      from  being  carried  on  by  a  feuar  on  his  feu  without  the  consent  of 
Earl  of     his  superior,  should  be  held  invalid  or  contrary  to  law.    So  far 
from  any  such  objections  acquiring  greater  force  from  the  power 
of  dispensing  with  the  restriction  which  the  superior,  in  the  case 
Lord  Seaborne,  hcfore  your  Lordships,  has  expressly  reserved,  I  think  the  tend- 

  ency  of  that  power  of  relaxation  is  in  the  opposite  direction. 

It  was,  indeed,  contended  by  the  respondents'  counsel  that, 
although  a  prohibition  of  this  kind  might  be  valid,  and  bind 
singular  successors,  if  it  were  absolute  it  could  not  do  so  here, 
because  as  to  some  trades,  a  power  of  judgment  whether  they  are 
noisome,  &c.,  or  not,  and,  as  to  the  particular  trade  in  question,  a 
power  to  dispense  with  the  prohibition,  is  reserved  to  the  superior, 
For  this  distinction  no  authority  was  cited;  and  it  does  not 
appear  to  me  to  be  well  founded  in  principle.  In  all  cases  of 
restrictive  conditions  in  a  feu  charter  (such,  for  example,  as 
restrictions  on  building),  the  superior  must  have  power  to  enforce 
them,  or  to  dispense  with  them,  according  to  his  own  will,  whether 
the  charter  is  so  expressed  or  not,  unless  the  benefit  of  them,  and 
the  right  to  enforce  them,  are  communicated  to  other  feuars. 
The  recent  case  of  Hislop  v.  Leckie  (1)  before  your  Lordships  is 
an  example  of  restrictions  of  that  kind,  which  the  superior  only 
had  a  right  to  enforce.  Your  Lordships  in  that  case  dismissed 
the  action  of  a  neighbouring  feuar,  as  having  no  interest ;  but  I 
think  you  entertained  no  doubt  that  the  condition  was  valid,  and 
might  have  been  enforced  or  dispensed  with  by  the  superior  at 
his  pleasure. 

The  proposition,  that  no  conventional  restrictions  can  be  imposed 
upon  the  dominium  utile  of  the  feuar  beyond  those  which  are 
naturalia  feudi,  has  (of  course)  not  been  maintained.  Lord 
Young's  view,  that  a  restrictive  condition,  to  bind  a  singular 
successor,  must  create  some  known  or  lawful  servitude  for  the 
benefit  of  some  dominant  tenement,  converts  that  into  a  rule 
which  seems  to  me  to  be  (at  best)  an  imperfect  analogy.  Such 
prohibitions  of  particular  trades  as  were  held  to  be  binding  on 
singular  successors  in  the  case  of  the  Tailors  of  Aberdee^  are 
clearly  not  "  servitudes  "  in  the  proper  sense  of  that  term ;  though 

(1)  6  App.  Oas.  560. 
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they  may  be  like  servitudes  in  two  respects :  first,  because  they  H.  L.  (Sc.) 
are  burdens  upon  the  dominium  utile ;  and,  secondly,  because  the  1882 
superior  must  have  some  patrimonial  interest  in  order  to  enforce    p^^el  of 
them.    In  these  respects,  the  restriction  now  in  question  stands  Zetland 
upon  exactly  the  same  ground.    I  can  understand  that  there  may  Hislop. 
be  good  reason  for  drawing  a  line  between  restrictions  by  which  Lord  seitome, 

it  is  attempted  to  impose  upon  the  feuar  for  the  time  being   

some  personal  obligation  (as  in  Cam^hell  v.  Harley  (1),  and  other 
Scotch  authorities  cited  at  the  Bar),  and  those  which  relate  to 
the  use  or  employment  of  the  land,  or  of  buildings  erected  upon 
it,  and  for  holding  that  the  former  cannot,  while  the  latter  may, 
run  with  the  land  against  singular  successors.  This  distinction 
would  reconcile  the  decision  upon  the  facts  in  the  case  of  Keppell 
V.  Bailey  (2)  (whatever  may  be  thought  of  some  parts  of  Lord 
Brougham's  reasoning),  with  other  English  authorities,  except 
Catt  V.  Tourle  (3),  as  to  which  case  the  present  is  not  a  proper 
occasion  for  expressing  any  opinion.  But,  assuming  the  sound- 
ness of  the  distinction  (and  to  me  it  appears  to  be  sound  in  prin- 
ciple), the  restriction  in  the  case  before  your  Lordships  is  not 
personal,  but  relates  to  the  use  and  employment  of  buildings 
erected  on  the  land. 

I  am  for  these  reasons  unable  to  agree  with  the  opinions 
delivered  by  Lord  Young  and  Lord  Craighill  in  this  case.  It 
is,  of  course,  a  different  question  whether  the  pursuer  in  all  or 
any  of  these  cases,  may  be  seeking  to  enforce  the  restriction 
under  circumstances,  or  in  a  manner,  which  ought  to  deprive  him 
of  the  assistance  of  the  Court.  But  the  original  validity  of  the 
restriction  must,  in  my  opinion,  depend  upon  the  law  applicable 
to  it  at  the  date  of  the  feu  contract,  and  not  upon  any  subsequent 
events. 

The  next  question  is,  whether  there  is  any  sufficient  ground 
on  these  records  for  holding  (with  the  Lord  Ordinary  and  the 
Lord  Justice  Clerk)  that  the  interest  to  sue  the  actions  set  forth 
by  the  pursuer  is  unconnected  with  his  patrimonial  rights,  and 
relevant  only  to  the  general  well-being  (as  he  regards  it)  of  the 
community  of  Grangemouth.    That  question  must  be  determined, 

(1)  1  Will.  &  Sh.  G90.  (2)  2  Myl.  &  K.  517. 

(a)  Law  Kep.  i  Cli.  G54. 
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for  the  purposes  of  the  present  appeal,  upon  the  averments  and 
admissions  of  the  pursuer  on  the  record,  and  upon  those  materials 
only.  It  appears,  from  those  averments  and  admissions,  that  the 
whole  of  the  town  of  Grangemouth,  now  containing  a  population 
of  more  than  5000  inhabitants,  with  large  shipping,  and  other 
trade,  is  built  on  the  pursuer's  estate ;  that  there  are  now  in 
Grangemouth  fourteen  houses  and  shops  licensed  by  the  magis- 
trates for  the  sale  of  malt  or  spirituous  liquors,  consisting  of  two 
hotels,  seven  dram  shops,  four  grocers'  shops,  and  a  restaurant; 
that  many  feu  rights  granted  by  the  pursuer  and  his  predecessors 
in  title  during  the  last  thirty  years  contain  no  prohibition  against 
the  obtaining  of  grocers'  licenses,  but  that  the  prohibition  against 
dram  shops  has  been  contained  in  all  the  feu  right  granted  by 
them  ;  that  certain  coppersmiths'  and  blacksmiths'  shops,  eating- 
houses,  and  Yictualling  houses,  have  for  many  years  existed  in  the 
town  with  the  consent  of  the  pursuer  and  his  predecessors  in  title, 
and  that  certain  public-houses  have  also  existed  for  different 
periods  prior  to  Whit  Sunday  1880,  with  their  knowledge ;  that 
the  pursuer  is  now  endeavouring  to  enforce  the  prohibition  in 
question  against  all  the  dram  shops  in  Grangemouth,  but  that  he 
is  not  interfering  with  the  four  licensed  grocers'  shops,  and  that  he 
does  not  propose  to  interfere  with  the  two  hotels,  or  the  restaurant, 
provided  they  are  conducted  in  an  unobjectionable  manner.  These 
are  admissions  made  by  the  answers  for  the  pursuer  to  the  state- 
ment of  facts  for  the  defender,  and  I  find  nothing  else  in  those 
answers  which  appears  to  me  to  be  material  to  the  question  now 
under  consideration. 

In  his  own  condescendence  the  pursuer  states  the  interest  in 
respect  of  which  he  sues,  in  the  following  manner :  the  first  sets 
out  the  material  terms  of  the  feu  disposition,  his  own  title,  and 
the  titles  of  the  several  defenders,  the  fact  that  the  buildings 
on  the  feus  are  used  as  public-houses  for  the  sale  of  malt  and 
spirituous  liquors,  a  notice  given  by  him  in  January,  1880,  of  his 
intention  to  put  the  prohibition  in  force  on  and  after  the  15th  of 
May,  1880 ;  and  the  continuance  of  the  sale  of  malt  and  spirituous 
liquors  upon  the  premises  notwithstanding  such  notice.  He  then 
in  the  10th  and  11th  articles  of  the  condescendence  concludes  as 
follows :    10.  The  town  of  Grangemouth  was  commenced  about 
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a  century  ago  by  the  pursuer's  ancestor,  Sir  Lawrence  Dundas,  H.  L.  (So.) 
who  built  a  number  of  dwelling-houses  in  what  is  now  the  heart  of  1882 
the  town.  These  houses,  which  yield  an  annual  rental  of  about  £750,    earl  oe 
now  belong  to  the  pursuer.    The  whole  of  the  rest  of  the  town  is  ^^'^^^^^ 
built  on  ground  held  of  the  pursuer  as  superior,  and  he  still  has  a  Hklop. 
large  extent  of  ground  in  and  adjacent  to  the  town  available  for  Lord  seibome, 

feuing,  including  upwards  of  140  acres  within  the  borough  boun-   

daries.  The  pursuer's  mansion-house  of  Kerse  is  also  within  half 
a  mile  of  the  town,  and  his  policy  grounds  extend  considerably 
nearer  to  it.  11.  The  existence  of  so  many  public-houses  as  there 
at  present  are  in  Grangemouth,  including  the  premises  embraced 
in  the  summons,  and  the  prevalence  of  drunkenness  thence  arising, 
are  detrimental  to  the  value  of  the  pursuer's  property  above 
referred  to,  and  seriously  interfere  with  the  comfort  and  well-being 
of  many  of  his  tenants  and  feuars,  besides  being  prejudicial  to  the 
comfort  and  amenity  of  his  mansion-house  and  policies." 

I  am  unable  to  find  upon  the  record  any  statement  by  the  pur- 
suer that  he  is  suing  to  enforce  any  views  which  he  may  entertain 
as  to  the  moral  or  social  well-being  of  the  community  of  Grange- 
mouth as  distinct  from  the  protection  of  his  own  patrimonial 
interest.  He  has  stated  upon  the  record  a  clear  patrimonial  interest 
in  the  following  subjects:  (a)  his  right  of  superiority  in  each  and 
every  one  of  the  parcels  of  land  feued  by  him,  by  virtue  of  which 
in  certain  contingencies  the  dominium  utile  in  the  premises  feued 
might  revert  to  him,  which  interest  alone  would  be  enough  to 
justify  him  in  seeking  to  maintain  unimpaired  the  value  of  the 
houses  erected  on  all  such  premises ;  (h)  the  houses  in  the  centre 
of  the  town,  yielding  him  a  rent  of  about  £750  a  year ;  (c)  his 
building  ground,  available  for  feuing,  within  the  borough  boun- 
daries, being  in  extent  more  than  140  acres ;  and  (d)  the  mansion- 
house  and  policy  grounds  of  Kerse,  within  the  distance  of  half  a 
mile  of  the  town.  As  to  all  this  property  he  alleges  generally 
that  its  value  is  prejudicially  affected  by  the  existence  of  the 
present  number  of  public-houses  in  Grangemouth,  including  the 
particular  premises  embraced  in  the  summons,  and  by  the  preva- 
lence of  drunkenness  thence  arising ;  and  that  the  same  causes 
seriously  interfere,  not  only  with  the  comfort  and  well-being  of 
many  of  his  tenants  and  feuars,  but  with  the  comfort  and 
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H.  L.  (Sc.)  amenity  of  his  own  mansion-house  and  policies.  I  cannot  myself 
1882  doubt  that  this  is  an  allegation  sufficiently  clear  and  distinct  of 
EarTop  i^j^^y  *^  pursuer's  patrimonial  interest.  The  word  "  well 
Zetland  being,"  used  as  to  his  tenants  and  feuars,  may  indeed  be  suscep- 
HisLOP.    tible  of  a  wider  sense,  but  it  cannot  prevent  the  other  words  with 

Lord  Selbome.  which  it  is  associated  from  receivins:  their  natural  construction. 

Li  C 

—11  It  was  contended  at  the  Bar  that  the  allegation  did  not  suffi- 
ciently connect  the  particular  trade  carried  on  upon  the  premises- 
mentioned  in  the  summons  with  the  alleged  injury,  but  I  am  not 
of  that  opinion.  The  object  of  a  restriction  against  carrying  on  a 
trade  of  this  nature  without  license  from  the  superior  is  that  the 
superior  may  judge  for  himself  what  number  of  public-houses,  and 
in  what  part  of  the  town,  may  be  permitted  by  him  without  pre- 
judice to  the  value  and  amenity  of  his  other  property.  When  he^ 
finds  the  condition  violated  in  such  a  number  of  cases  as  to  result 
in  some  detriment  to  the  value  or  the  amenity  of  his  property,  he 
is,  in  my  opinion,  entitled,  without  attempting  to  apportion  the 
precise  amount  of  damage  due  to  each  particular  public-house,  to* 
enforce  the  prohibition  against  such  houses  as  he  does  not  think 
fit  to  license ;  unless  indeed  by  some  conduct  or  acquiescence  of 
his  own  he  is  estopped  from  doing  so. 

There  are  other  defences  besides  want  of  interest  pleaded  in  all 
the  actions,  which  not  being,  in  my  judgment,  established  by  the 
averments  or  admissions  of  the  pursuer  on  the  record,  cannot  at 
present  be  disposed  of,  but  on  which  the  parties  must  proceed  to- 
proof.  On  the  record  as  it  now  stands  the  case,  as  between  the 
pursuer  and  the  defenders,  appears  to  be  the  same  in  all  the 
actions  as  to  all  but  one  of  the  defences  so  pleaded  ;  but  as  to  one 
.  of  them,  that  of  consent  and  acquiescence,  the  cases  of  the  several 
defenders  are  distinct;  and,  if  it  were  proper,  in  hoc  statu,  to- 
dispose  of  them,  I  might  myself  be  led  to  different  conclusions  in 
at  least  the  cases  of  Webster  and  Eankin,  and  Macarthur  and 
Storie,  from  those  which  I  should  adopt  in  Hislop*s  case.  But  as. 
the  pursuer  has  made  a  case  upon  his  own  pleading  against  all  the 
defenders,  which,  if  not  displaced  by  them,  is  sufficient  to  entitle 
him  to  the  relief  which  he  prays,  and  as  I  understand  it  to  be  the 
opinion  of  your  Lordships  that  he  is  not  so  concluded  by  hi& 
answers  to  the  statements  of  any  of  the  defenders  as  to  exclude 
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the  possibility  of  his  being  able  hereafter  to  repel  the  pleas  of  H.  L.  (So.) 

consent  or  acquiescence  (as  well  as  the  other  pleas),  I  am  content  1882 

that  the  judgment  to  be  now  pronounced  should  be  in  accordance  eael  of 

with  that  opinion ;  and  I  assent  to  it  the  more  readily  because  the  Zetland 

actions  have  been  hitherto  conjoined,  and  it  does  not  appear  that  Hislop. 

the  judgment  of  the  Court  of  Session  has  been  addressed  to  any  Lord  seiborne, 

L.C. 

other  question  than  that  of  the  pursuer's  interest  in  a  sense  foreign   

to  this  particular  question  of  consent  or  acquiescence. 

The  result  is  that  I  am  prepared  to  move  your  Lordships  to 
reverse  the  interlocutors  appealed  from  in  all  these  cases  and  to 
remit  them  to  the  Court  below,  to  proceed  therein  as  may  be 
just ;  with  expenses  to  the  pursuer  in  the  Court  below  from  the 
date  of  the  Lord  Ordinary's  interlocutor  appealed  against,  all 
other  questions  being  reserved  for  the  disposal  of  the  Court  below. 
The  Appellant  must  have  the  costs  of  this  appeal. 

Lord  Blackburn  : — 

My  Lords,  I  had  at  the  close  of  the  argument  come  to  the 
conclusion  that  the  interlocutors  appealed  against  in  these  causes 
ought  to  be  reversed,  and  the  cause  remitted,  with  directions  to 
proceed  therein  as  might  be  just.  Further  investigation  and  con- 
sideration have  confirmed  me  in  that  opinion.  I  have  had  the 
advantage  of  perusing  the  opinions  of  the  Lord  Chancellor,  and 
my  noble  friend  opposite.  Lord  Watson;  and  finding  that  the 
reasons  which  have  led  me  to  that  conclusion  are  fully  and 
clearly  stated  in  them,  I  do  not  repeat  them. 

I  do  not  think  that  this  House  ought  to  decide  now  whether 
the  fact  admitted  on  the  pleadings,  that  one  of  these  defenders 
had  used  her  feu  for  this  purpose  for  more  than  forty  years, 
would  alone,  if  unqualified,  entitle  her  to  a  decree  in  her  favour. 
The  Court  below  have  not  decided  anything  on  that  ground.  It 
is  enough  to  say  that  though  use  under  some  circumstances  might 
prove  acquiescence  such  as  to  be  a  defence,  it  might  on  these 
pleadings  be  shewn  to  be  under  such  circumstances  as  not  to 
do  so. 

Lord  Watson  : — 

My  Lords,  these  four  cases  have  been  decided  upon  relevancy 
by  the  Courts  below.    In  all  of  them  Lord  Zetland,  the  pursuer 
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H.  L.  (Sc.)  and  appellant,  has  stated  substantially  tlie  same  grounds  of 
1882  action  ;  and  if  these  were,  as  the  judgments  under  appeal  deter- 
mine, insufficient  in  law  to  entitle  him  to  a  decree,  it  would  be 
unnecessary  to  consider  separately  the  defences  stated  for  the 
several  respondents.  Being  of  opinion,  with  your  Lordships,  that 
Lord  Watson,  thcse  judgmcuts  are  erroneous,  I  shall  confine  my  observations, 
in  the  first  instance,  to  the  case  of  Lord  Zetland  v.  Eislop, 
which  sufficiently  raises  the  common  question  as  to  the  relevancy 
of  the  averments  made  by  the  Appellant.  [His  Lordship  then 
stated  the  conditions  of  Hi  slop's  feu,  and  continued :] 

From  the  tenor  of  these  conditions  I  think  it  must  necessarily 
be  inferred  that  both  the  parties  to  the  feu  disposition  had  in 
contemplation  the  future  growth  of  the  town  of  Grangemouth, 
and  that  the  conditions  were  framed,  not  merely  with  regard  to 
the  then  existing  state  of  things,  but  also  with  reference  to 
the  altered  state  of  circumstances  which  the  increase  of  the 
town  and  its  population  would  naturally  occasion.  The  inference 
is  equally  obvious  that  so  far  as  concerned  the  condition  pro- 
hibiting the  sale  of  liquor,  it  was  not  intended  to  create  any 
mutuality  of  interest  or  of  right  as  between  Simpson  and  his 
successors  and  the  other  feuars  in  the  town.  The  qualification 
attached  to  the  prohibition,  making  it  remoyeable  in  the  option 
of  the  superior,  is  inconsistent  with  the  idea  of  any  such  mutual 
right.  [His  Lordship  recited  the  facts  of  Hislop's  feu,  the  ap- 
pellant's 10th  and  11th  condescensions  and  the  respondents' 
statements,  as  given  above.] 

The  Lord  Ordinary  (Eutherford  Clark)  upon  the  4th  of  No- 
vember, 1880,  found  that  the  appellant  had  not  "  set  forth  any 
interest  to  sue  this  action,"  and  in  respect  of  that  finding  dismissed 
the  action  with  expenses.  On  a  reclaiming  note  to  the  Second 
Division  both  parties  were  allowed  to  amend  their  pleadings ;  and 
thereafter,  upon  the  18th  of  March  1881,  their  Lordships  adhered 
simpliciter  to  the  interlocutor  of  the  Lord  Ordinary. 

The  record,  when  the  case  was  before  the  Lord  Ordinary,  did 
not,  as  I  understand,  contain  the  allegations  of  detriment  to  the 
value  of  the  appellant's  property  which  I  have  already  cited. 
These  were  made  for  the  first  time  in  the  Inner  House ;  and  it 
appears  from  the  note  appended  to  his  Lordship's  judgment  that 
he  decided  against  the  appellant,  in  respect  of  the  absence  of  any 
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averment  of  patrimonial  interest  to  enforce  the  condition  of  the 
feu  disposition. 

I  agree  with  the  Lord  Ordinary  in  thinking  that  the  case  of 
the  Tailors  of  Aberdeen  v.  Coutts  (1)  does  determine  that  wherever 
a  feu  right  contains  a  restriction  on  property,  the  superior,  or  the 
party  in  whose  favour  it  is  conceived,  cannot  enforce  it  unless  he 
has  some  legitimate  interest.  But  that  case  does  not  lay  down 
the  doctrine  that  an  action  at  the  superior's  instance,  which  merely 
sets  forth  the  condition  of  his  feu  right  and  its  violation  by  his 
vassal,  must  be  dismissed  as  irrelevant  because  the  pursuer  has 
failed  to  allege  interest.  Prima  facie,  the  vassal  in  consenting  to 
be  bound  by  the  restriction,  concedes  the  interest  of  the  superior ; 
and,  therefore,  it  appears  to  me  that  the  onus  is  upon  the  vassal 
who  is  pleading  a  release  from  his  contract  to  allege  and  prove 
that,  owing  to  some  change  of  circumstances,  any  legitimate  interest 
which  the  superior  may  originally  have  had  in  maintaining  the 
restriction  has  ceased  to  exist.  The  law  was  so  stated,  and  in  my 
opinion  correctly  stated,  by  Lord  Neaves  in  the  case  of  Camjpbell 
V.  Clydesdale  Banking  Company  (2). 

Although  the  interlocutor  of  the  Lord  Ordinary  was  in  terms 
adopted  by  the  Judges  of  the  Second  Division,  it  does  not  very 
accurately  indicate  the  various  legal  grounds  upon  which  their 
Lordships  proceeded  in  giving  judgment.  Lord  Young  held  that 
the  condition  sought  to  be  enforced  is,  in  its  nature,  repugnant  to 
the  right  of  property  conferred  upon  the  vassal  by  the  disposition 
of  feu ;  and  Lord  Craighill,  though  of  opinion  that  the  appellant 
had  shewn  no  interest  entitling  him  to  enforce  it,  was  prepared 
to  hold,  if  that  had  been  necessary,  that  the  condition  "  was  void 
as  being  a  restriction  upon  trade,  and  also  as  being  inconsistent 
with  public  policy." 

If  Lord  Young  is  right  in  the  view  which  he  takes  of  the 
character  of  the  clause  in  question,  no  amount  of  patrimonial 
interest  in  the  superior  would  make  it  enforceable  at  his  instance 
against  a  singular  successor  like  the  respondent ;  and,  on  the  other 
hand,  if  Lord  Craighill  has  rightly  estimated  its  character,  the 
clause  is  a  mere  nullity  and  could  not  have  been  enforced  as  a 
personal  obligation  against  the  original  vassal.    Having  regard 

(1)  1  Rob.  App.  Gas.  296.  (2)  G  Court  Scss.Cas.  3rd  Series,  943. 
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1882 
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Zetland 
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to  the  opinions  expressed  by  these  learned  Judges  who  constituted 
the  majority  of  the  Court  below,  I  think  it  will  be  expedient  to 
consider  in  the  first  instance  whether,  sua  natura,  the  condition  is 
one  which  may  be  lawfully  imposed  upon  his  vassals  by  a  superior 
having  a  legitimate  interest  in  its  observance. 

It  has  long  been  a  settled  point  in  the  law  of  Scotland  that  a 
condition  may  be  inserted  in  a  feudal  grant,  so  as  to  run  with  tho 
lands,  although  it  is  neither  declared  a  real  burden,  nor  protected 
by  an  irritancy.  Professor  Bell  (Principles,  sect.  861)  says,  The 
peculiarity  of  the  feudal  contract  admits  of  another  principle,  viz., 
the  force  of  a  condition  as  entitling  the  superior  to  refuse  a 
renewal  of  the  feu  if  the  conditions  stipulated  in  his  contract  with 
the  vassal  have  not  been  observed,  and  to  insist  on  such  conditions 
against  singular  successors  as  well  as  against  heirs." 

The  same  principle  extends  to  obligations  undertaken  by  the 
superior,  and  is  strongly  illustrated  by  the  decision  of  this  House 
in  the  Braco  Case  (Stewart  v.  Duhe  of  Montrose  (1),)  and  in 
the  recent  case  of  Dunhar  v.  British  Fisheries  Company  (2), 
in  both  of  which  an  obligation  to  relieve  the  vassal  of  certain 
permanent  annual  charges  upon  the  dominium  utile  was  held  to 
be  binding,  not  only  upon  the  original  grantor  of  the  feu,  but 
upon  all  his  successors  in  the  estate  of  superiority.  In  the  second 
branch  of  the  Braco  Case  (M'Callum  v.  Stewart),  which  is  only  to 
be  found  in  the  Court  of  Session  Keports  (3),  it  was  held  by  the 
House,  affirming  the  decision  of  a  large  majority  of  the  judges  of 
the  Court  of  Session,  that  the  words  of  an  original  charter,  which 
imposed  an  obligation  of  relief  upon  the  grantor  and  his  heirs  and 
successors,  merely  imported  that  the  superior  for  the  time  being, 
whether  an  heir  or  a  singular  successor,  was  to  be  liable,  and  were 
incapable  of  creating  any  personal  obligation  against  the  grantor 
or  his  representatives,  if  they  ceased  to  be  superiors.  It  is  the 
privity  of  estate  subsisting  between  the  superior  and  vassal  which 
enables  them  so  to  contract  that  their  stipulations,  if  these  be 
such  as  the  law  permits  to  run  with  the  estate,  will  be  binding 
upon  the  superior  and  his  successors  in  the  superiority,  or  upon 
the  vassal  and  his  successors  in  the  feu. 


(1)  4  Macq.  499. 

(2)  3  App.  Cas.  1298. 


(3)  8  Court  Sess.  Cas.  3rd  Seri( 
(H.L.)  1. 
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In  the  present  case,  the  language  used  in  the  feu  disposition  of  H.  L.  (Sc.) 
September,  1814,  is  such  as  will  make  the  second  condition  bind-  i882 
ing  upon  the  feuar  for  the  time  being,  whether  he  be  the  heir  or  earTof 
the  singular  successor  of  the  original  vassal,  if  that  condition  is  in  Zetland 
itself  unobjectionable.    I  accept  the  doctrine  stated  by  the  Scottish  Hislop. 
judges,  in  answer  to  a  remit  from  this  House,  in  The  Tailors  of  Lordwatson. 
Aberdeen  v.  Coutts  (1),  to  the  effect  that  such  feuing  condition 
"  must  not  be  contrary  to  law  or  inconsistent  with  the  nature  of 
this  species  of  property ;  it  must  not  be  useless  or  vexatious ;  it 
must  not  be  contrary  to  public  policy ;  for  example,  by  tending 
to  impede  the  commerce  of  land  or  to  create  a  monopoly.'* 

Is,  then,  the  condition  that  two  dwelling-houses  erected  upon  a 
piece  of  ground  feued  for  that  purpose  shall  not  be  used  for  the 
sale  or  retail  of  malt  and  spirituous  liquors,  contrary  to  law,  or 
inconsistent  with  the  feuar's  right  of  property  ?  Lord  Young  has 
answered  that  question  in  the  affirmative;  but  I  know  of  no 
authority  in  the  law  of  Scotland,  and  none  was  cited  at  the  Bar, 
by  which  the  view  expressed  by  his  Lordship  can  be  supported. 
It  was,  indeed,  maintained  on  behalf  of  the  respondents  that  the 
only  conditions  of  an  urban  feu  which  have  been  recognised  as 
valid  by  the  decisions  of  the  Scottish  Courts  were  such  as  related, 
mainly,  if  not  entirely,  to  the  structural  character  of  the  buildings 
on  the  feu,  and  not  merely  to  their  use. 

There  is,  however,  a  consistent  series  of  decisions,  commencing 
with  the  Case  of  Lauder  in  1815  (2)  and  ending  with  Ewing  v. 
Camphell  (3)  and  Ewing  v.  Eastie  (4),  in  1877,  which  not  only 
confute  that  argument  but  seem  to  me  to  establish  that  restric- 
tions similar  to,  if  not  the  very  same  with,  that  which  the  appellant 
is  seeking  to  enforce,  are  lawful,  and  may  be  made  to  run  with 
the  feu.  These  decisions  refer  to  a  great  variety  of  restrictions, 
including  nearly  all  of  those  which  are  expressed  in  the  second 
condition  of  the  original  feu  disposition  in  favour  of  James  Simp- 
son; and  in  not  one  of  them  was  the  intrinsic  validity  of  the 
restriction  made  matter  of  dispute. 

(1)  1  Rob.  App.  Gas.  29G.  230. 

('2)  Jime  10,1815,Fac.  Col.  vol,  18,  (4)  5  Court  Sess.  Cas.  4th  Series, 

p.  450.  439. 
(3)  5  Court  Sess.  Cas.  4tli  Series, 
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It  is  unnecessary  to  refer  in  detail  to  these  authorities,  which 
are  well  known  to  every  Scotch  lawyer ;  and  I  only  notice  Gold 
V.  Eouldsworth  (1)  and  Ewing  v.  Campbell  (2),  because  doubts 
were  suggested  as  to  their  value  as  precedents  by  one  of  the 
learned  Judges  in  the  Court  below.  The  case  of  Gold  v.  Eoulds- 
worth  (1)  comes  very  near  to  the  present.  In  a  lease,  granted  in 
the  year  1815,  for  the  term  of  999  years,  and  therefore  equivalent 
to  an  alienation  in  perpetuity,  the  lessee  and  his  heirs,  assigns, 
and  successors  were  prohibited,  under  certain  penalties,  from  keep- 
ing a  public-house  or  selling  liquor,  without  the  license  in  writing 
of  the  lessor  for  the  time  being.  The  First  Division  of  the  Court, 
in  the  year  1870,  gave  effect  to  the  prohibition,  the  defence  relied 
on  by  the  tenant  being  that  he  was  entitled  to  disregard  the  pro- 
hibition on  payment  of  the  penalty  attached  to  its  violation.  The 
Lord  President  (Inglis),  who  delivered  the  unanimous  judgment 
of  the  Court,  said,  "  It  is  a  lease  for  999  years,  and  therefore  in  so 
far  as  the  interests  of  the  parties  are  concerned  it  resembles  a 
contract  of  feu.  I  look  upon  it  in  the  same  light  as  if  it  were  a 
feu  contract  between  Sir  J ames  Stewart  Denholm  and  the  prede- 
cessor of  Mr.  Gold  in  1815." 

Lord  Craighill^  however,  holds  that  the  case  of  Gold  is  inappli- 
cable, because  there  is  no  analogy  between  the  position  of  a  feuar 
and  that  of  a  lessee.  That  may  be  his  Lordship's  view,  but  it  will 
not  explain  away  the  fact  that  the  First  Division  based  their  deci- 
sion upon  the  assumption  that  the  lessee  for  999  years  was  not 
an  ordinary  tenant,  and  that  his  rights  and  obligations,  so  far  as 
concerned  the  prohibition  in  dispute,  were  precisely  the  same  as 
if  he  had  held  under  a  contract  of  feu. 

In  Ewing  v.  Campbell  (2),  which  was  the  case  of  a  proper  con- 
tract of  feu,  the  prohibition  founded  on  by  the  superior  was  against 
the  use  of  the  dwelling-house,  which  the  feuar  was  bound  to  erect, 
as  a  public-house.  The  feuar  proposed  to  use  it  as  a  hydropathic 
establishment,  and  the  only  question  raised  was  whether  such  an 
institution  fell  within  the  language  of  the  prohibition.  There 
was,  as  Lord  Craighill  correctly  states,  no  controversy  as  to  the 
enforceability  of  the  condition ;  but  he  adds,  "  the  reason  being 


(1)  8 
1006. 


Court  Scss.  Cas.  3rd  Series, 


(2) 
230. 
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that  the  estate  from  which  the  ground  feued  was  given  off  was  an   H.  L.  (Sc.) 
entailed  estate ;  that  the  ground  was  feued  in  virtue  of  31  &  32  1882 
Vict.  c.  84,  under  the  conditions  approved  of  by  the  sheriff ;  that    eael  of 
the  clause  in  question  expressed  a  condition  approved  of  by  the  Zetlani> 
sheriff;  and  consequently  that  the  condition  there  came  to  be  of  Hislop. 
statutory  authority."    No  doubt  the  estate  of  the  superior  in  that  Lord  watson. 
case  was  under  entail  fetters,  and  the  feu  charter  was  therefore 
adjusted  by  the  sheriff  in  terms  of  the  statute ;  but  I  feel  assured 
that  the  inference  which  the  learned  Judge  derives  from  that 
circumstance  never  occurred  to  the  Court,  or  to  the  counsel  for 
the  feuar,  of  whom  I  happened  to  be  one ;  and  I  cannot  conceive 
how  the  condition,  if  it  were  void  at  common  law,  could  be 
validated  by  the  sheriff's  approval,  seeing  that  the  statute  gives 
no  authority  for  the  introduction  of  other  than  lawful  feuing 
restrictions. 

The  true  explanation  of  the  fact  that  there  was  no  controversy 
as  to  the  legality  of  the  restrictions  enforced  in  Gold  v.  Eoulds- 
worth  (1),  or  in  Ewing  v.  Camphell  (2),  or  indeed  in  any  one  of 
the  series  of  decisions  to  which  I  have  referred,  I  believe  to  be 
this ;  that  neither  the  Bar  nor  the  Bench  entertained  the  slightest 
doubt  that  these  restrictions  were  lawful  conditions  of  a  contract  of 
feu,  affecting  the  tenure  of  every  vassal,  whether  heir  or  singular 
successor  ;  and  that  the  legality  of  such  conditions  has  been  judi- 
cially impeached  for  the  first  time  in  the  causes  which  your 
Lordships  are  now  considering. 

It  is  hardly  necessary  to  notice  the  argument  by  which  the 
respondents  endeavoured  to  establish  that  the  prohibition  in  ques- 
tion tends  to  create  a  monopoly  of  the  sale  of  liquor  in  Grange- 
mouth, and  is  therefore  void  on  considerations  of  public  policy. 
It  appeared  to  me  to  involve  the  fallacious  assumption  that  the 
statutory  function  of  the  licensing  authorities  is  to  establish  public 
houses ;  whereas  all  that  is  committed  to  them  by  statute  is  to 
determine  whether  persons  who  are  otherwise  at  liberty  to  sell 
liquor  upon  their  premises,  shall  have  license  to  do  so,  having 
regard  to  the  character  of  the  premises  and  the  possible  require- 
ments of  the  locality.    If  such  a  prohibition  were  in  itself  contrary 

(1)  8  Court  Sess.  Cas.  3rd  Series,        (2)  5  Court  Scss.  Cas.  -Ith  Series, 
lOOG.  230. 
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H.  L.  (Sc.)  to  public  policy  it  would  be  quite  as  objectionable  in  an  ordinary 
1882      lease  of  buildings,  capable  of  being  used  for  the  sale  of  liquor,  as 
EamTof        ^  contract  of  feu ;  and  yet  the  respondents'  counsel  did  not 
Zetland    (dispute  that  every  proprietor  in  Grangemouth  might  let  his  house 
HisLop.    subject  to  the  prohibition  ;  and  that  Lord  Zetland  himself,  had  he 

Lord  Watson,  beou  fco  simplc  proprietor  of  the  whole  burgh,  might  have  law- 
fully introduced  it  into  the  lease  of  every  tenement  in  the  burgh. 

The  question,  therefore,  comes  to  be  whether  the  appellant  has 
set  forth  on  record  any  legitimate  interest  to  enforce  the  prohibi- 
tion. The  appellant,  assuming  an  onus  which  was  not  necessarily 
incumbent  on  him,  has  made  an  explicit  statement  of  the  facts 
and  circumstances  upon  which  he  relies  as  giving  him  that  inte- 
rest ;  and  if  that  statement  were  plainly  irrelevant,  I  apprehend 
that  your  Lordships  would  have  no  difficulty  in  holding  that  the 
action  ^ought  to  be  dismissed.  But,  in  my  humble  opinion,  the 
averments  of  the  appellant,  which,  in  a  question  of  relevancy, 
must  be  taken  as  true,  disclose  a  very  plain  case  of  patrimonial 
interest.  I  am  at  a  loss  to  understand  how  some  of  the  judges  in 
the  Court  below,  in  the  face  of  his  very  specific  allegations  of 
detriment  to  the  value  of  his  house  property  and  of  his  land,  both 
feued  and  unfeued,  as  well  as  to  the  comfort  and  amenity  of  his 
mansion-house  and  policies,  have  been  able  to  arrive  at  the  con- 
clusion that  the  object  of  the  appellant  in  these  actions  is,  not  to 
protect  any  property  right,  but  to  promote  the  social  and  moral 
well-being  of  the  community. 

From  the  views  expressed  by  his  two  colleagues  in  regard  to 
the  intrinsic  illegality  of  the  condition,  the  Lord  Justice  Clerk 
strongly  dissents;  and  I  do  not  understand  that  His  Lordship 
would  have  doubted  the  appellant's  interest  and  right  to  enforce 
it,  had  matters  remained  as  they  were  in  the  year,  1814.  His 
Lordship  seems,  however,  to  hold  that  the  superior's  right  to 
maintain  conditions  which  may  benefit  his  property  but  are  also 
calculated  to  affect  the  social  or  moral  well-being  of  the  people,  is 
incompatible  with  the  powers  of  management  conferred  on  burgh 
commissioners  by  the  General  Police  Act,  and  consequently  that 
the  right  and  interest  of  the  appellant  to  prohibit  public-houses 
have  disappeared,  now  that  Grangemouth  has  5000  inhabitants 
and  a  municipal  government  of  its  own,    I  entertain  no  doubt 
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that  a  feuing  condition  may  become,  through  a  change  of  circum-  H.  L.  (Sc.) 
stances,  inapplicable,  and  therefore  inoperative ;  and  an  increase  1882 
of  population  may  be  an  element  in  estimating  such  change.    If    eael  op 
all  the  dwelling-houses,  save  one,  in  a  particular  street  were  by  2et^a.nd 
license  of  the  superior  used  for  the  sale  of  liquor,  I  can  con-  Htslop. 
ceive  that  the  superior  might  have  difficulty  in  shewing  a  legiti-  LordWatson. 
mate  interest  to  prohibit  the  sale  of  liquor  in  that  one  house. 
But  I  am  at  a  loss  to  understand  why  the  existence  of  a  whole 
street  of  public-houses  in  one  part  of  the  burgh  should  disable 
him  from  enforcing  the  prohibition  in  a  street  of  villa  dwellings 
in  another  quarter  of  the  town.    To  adopt  the  view  of  the  Lord 
Justice  Clerk  would  be  tantamount  to  holding  that  no  such  condi- 
tion can  be  valid  when  the  subject  of  the  feu  is  situated  within 
the  limits  of  a  police  burgh  with  a  population  of  5000  or  more ; 
at  all  events  the  logical  result  of  His  Lordship's  opinion  is,  that 
the  prohibition  against  public-houses  has  become  a  dead  letter  in 
the  case  of  every  feu  within  the  police  boundaries  of  G-rangemouth, 
no  matter  what  may  be  the  character  of  the  buildings  erected 
upon  it,  or  of  the  locality  in  which  it  is  situate. 

The  learned  counsel  for  the  respondents,  in  arguing  that  the 
prohibition,  assuming  it  to  be  neither  inconsistent  with  the  feuar's 
right  of  property  nor  at  variance  with  public  policy,  is  no  longer 
enforceable  by  reason  of  an  admitted  change  of  circumstances, 
relied  mainly  upon  the  authority  of  Brown  v.  Burns  (1)  and  of 
Campbell  v.  Clydesdale  Banking  Company  (2).  In  both  of  these 
cases  the  superior  had  imposed  upon  ail  the  feuars  in  a  particular 
street  a  prohibition,  in  the  one  instance,  agamst  using  their  houses 
as  shops,  and  in  the  other  against  erecting  buildings  other  than 
tenements  of  a  certain  elevation  and  design.  The  prohibition  was 
absolute  in  both  cases,  and  in  one  of  them  the  superior  had  under- 
taken to  his  vassals  to  insert  it  in  all  thi^ir  feu  rights ;  the  obvious 
intention  of  the  superior  in  imposing,  and  of  the  vassal  in  submit- 
ting to  the  restriction,  being  to  secure  unitormity  in  the  architec- 
ture of  the  buildings,  or  in  the  character  oi  tlieir  occupancy.  The 
superior  in  Brown  v.  Burns  (1)  admitted  tliat  all  the  houses  in  the 
street  had,  without  objeciioii  on  his  part,  been  converted  into 
shops ;  and  in  Campbell  v.  Clydesdale  Banking  Company  (2)  it  was 
(1)  2  Court  Sess.  Cas.  1st  Series,  2G1.  (2)  G  (  'oui  t  S.vss  Ciis.  3rd  Series,  943. 
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admitted  that  the  superior  had  allowed  a  number  of  feuars  in 
the  street  to  depart  from  the  common  restriction.  In  these  cir- 
cumstances the  Court  held  that  the  superior,  who  had  thus  dis- 
abled himself  from  challenging  the  acts  of  those  feuars  who  had 
already  disregarded  the  restriction,  was  not  in  a  position  to  en- 
force it  against  his  other  feuars.  Any  other  decision  would,  in 
my  opinion,  have  been  unjust  and  contrary  to  the  good  faith  of 
the  contract,  because,  in  consequence  of  the  inaction  of  the  superior 
himself,  the  object  which  the  contracting  parties  contemplated  in 
creating  the  prohibition  could  no  longer  be  attained  by  enforcing 
it  against  each  or  all  of  the  feuars  by  whom  it  had  not  been 
violated. 

But  these  decisions  have  no  possible  bearing  upon  the  facts 
alleged  or  admitted  in  the  present  case.  In  the  feu  rights  given 
by  Lord  Zetland  it  is  not  stipulated  or  contemplated  that  no  feu 
shall  be  used  for  the  purposes  of  a  public-house  or  for  the  sale  of 
liquor.  The  plain  intention  of  the  contracting  parties,  as  ex- 
pressed in  these  feu  rights,  is  that  the  superior  shall  determine 
whether  there  are  to  be  public-houses  upon  any  of  the  feus,  and  if 
so  what  is  to  be  their  number  and  position.  Accordingly  the 
superior,  in  granting  his  license  to  certain  feuars  to  sell  liquor,  is 
in  no  sense  departing  from  or  waiving  the  prohibition,  as  was  the 
case  in  Brown  v.  Burns  (1)  and  Camphell  v.  Clydesdale  Banking 
Company  (2)  ;  he  is  acting  in  exercise  of  the  discretionary  power 
conferred  upon  him  by  the  feu  rights. 

I  accordingly  agree  with  your  Lordships  that  in  Zetland  v. 
Hislop  the  interlocutor  under  appeal  must  be  reversed,  and 
the  cause  remitted  to  the  Court  below.  In  the  other  three 
actions  the  same  result  must  follow,  so  far  as  regards  the  inters 
locutors  under  appeal;  but  in  these  cases  a  question  arises, 
whether  the  respondents  are  not  entitled  to  have  the  pittas  of 
acquiescence  stated  by  them  sustained,  and  on  that  ground  to 
have  judgment  of  absolvitor.  It  appears  to  me  that  these  respon- 
dents have,  in  their  defence,  averred  facts  and  circumstances 
from  which,  if  proved  or  admitted,  it  might  be  matter  of  legal 
inference  that  successive  superiors  have  so  acquiesced  in  the 
feuar's  use  of  their  premises  for  the  sale  of  liquor  that  the  prohi- 
bition must  be  held  to  have  been  unconditionally  discharged. 

(1)  2  Court  Sess.  Cas.  1st  Series,  261.       (2)  6  Court  Sess.  Cas.  3rd  Series,  943. 
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But  the  respondents  are  not  entitled  to  a  judgment  in  their 
favour,  upon  the  record,  unless  the  appellant  has  given  an  un- 
qualified admission  of  averments  sufficient  to  infer  discharge  of 
the  prohibition ;  and  it  is  not  enough,  in  my  opinion,  that  the 
admitted  facts  would,  taken  per  se,  sustain  the  inference,  if  the 
record  leaves  it  open  to  the  appellant  to  adduce  proof  which 
may  give  a  different  colour  to  these  facts.  Upon  a  careful  con- 
sideration of  the  records  I  have  come  to  the  conclusion  that 
it  is  open  to  the  appellant  to  prove  such  qualifications  of  the 
facts  which  he  has  admitted  as  may  entirely  alter  their  com- 
plexion, and  whatever  my  own  views  may  be  as  to  the  probabilities 
of  the  appellant  having  available  evidence  at  his  command,  I  do 
not  feel  justified  in  refusing  him  the  opportunity  of  adducing 
such  proof  as  he  may  have  to  offer. 

In  the  Earl  of  Zetland  v.  Webster  and  BanJcin  the  respon- 
dents allege  that,  shortly  after  the  feu  was  given  off  in  1811,  a 
building  was  erected,  "  and  premises  therein  used  and  occupied  as 
a  public-house  for  a  considerable  number  of  years  immediately 
subsequent  to  1812,  without  objection  on  the  part  of  the  superior. 
After  an  interval  of  some  years,  they  were  again  licensed  and 
have  been  occupied  as  a  public-house  for  the  last  thirty  years." 
The  appellant,  in  answer,  admits  that  part  of  the  dwelling-house 
erected  on  the  feu  *'has  been  occupied  for  a  public-house  for  about 
thirty  years,"  and  quoad  ultra  denies  the  respondents'  allegations. 
Again,  the  appellant  meets  with  a  simple  denial  the  respondents' 
further  allegation,  to  the  effect  that  "  the  pursuer  and  his  prede- 
cessor have  acquiesced  in  the  occupation  of  the  defender's  subjects 
as  a  public-house  for  forty  years  and  upwards,  and  it  was  with 
their  consent  as  superiors  that  such  use  and  occupation  originally 
began."    All  that  the  appellant  admits  is  the  bare  fact  of  use  as 
a  public-house  for  thirty  years.    He  denies  consent,  and  he  denies 
acquiescence.    No  doubt  his  denials  are  made  in  general  terms, 
but  they  are  not  more  general  than  the  respondent's  averments ; 
and,  as  no  complaint  has  been  made  of  want  of  specification  on 
either  side,  I  entertain  no  doubt  that,  according  to  the  practice  of 
the  Scotch  Courts,  it  would  be  quite  competent  for  the  appellant 
to  prove  that  the  respondents  had  annually  obtained  the  license 
of  the  superior,  I  do  not  mean  to  suggest  that  the  appellant  will 
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be  able  to  adduce  any  such  proof;  but  I  neither  know  what 
evidence  he  may  have,  nor  am  able  to  judge  what  its  possible 
effect  may  be  when  taken  in  conjunction  with  the  facts  which  he 
has  admitted.  I  am,  therefore,  of  opinion  that  the  respondents' 
plea  of  acquiescence  ought  not  to  be  disposed  of  until  the  facts  of 
the  case  have  been  ascertained  in  the  usual  way. 

I  do  not  think  it  necessary  to  criticise  in  detail  the  records  in 
The  Earl  of  Zetland  v.  CarmicJiael  and  The  Earl  of  Zetland  v. 
McArtJiur,  because,  in  both  of  them,  the  pleadings  of  the  parties 
appear  to  me  to  be  in  substantially  the  same  position,  the 
appellant,  in  his  answers,  having  laid  sufficient  foundation  to 
entitle  him  to  put  in  evidence  facts  and  circumstances  tending  to 
shew  that,  notwithstanding  the  long  continued  use  of  the  respon- 
dents' premises  for  the  sale  and  consumption  of  exciseable  liquors, 
the  superior  did  not,  either  expressly  or  by  implication,  consent 
to  the  absolute  discharge  of  the  prohibition. 

I  am,  therefore,  of  opinion  that  in  all  these  appeals  the  inter- 
locutor of  the  Court  below  ought  to  be  reversed  and  judgment 
given  in  the  terms  proposed  by  the  noble  and  learned  Lord 
on  the  woolsack. 

Interlocutors  a^jpealed  from  reversed;  causes  remitted 
to  the  Court  helow  to  joroceed  therein  as  may  he 
Just,  with  expenses  to  the  pursuer  in  the  Court 
helow  from  the  date  of  the  Lord  ordinanfs 
interlocutors  respectively  appealed  against;  all 
other  questions  heing  reserved  for  the  disposal  of 
the  Court  helow ;  the  appellant  to  have  the  costs 
of  the  present  appeal. 

Lords'  Journal,  12th  June,  1882. 

Agent  for  appellant :  W.  A,  Loch. 

Agent  for  respondents :  Andrew  Beveridge, 
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THE  CHAKITY  COMMISSIONERS      .    ,  Respondents. 
In  re  The  Charities  of  St.  Dunstan-in-the-East. 

Endowed  Schools  Act,  1869,  ss.  5,  11, 14,  subs.  1 ;  s.  19,  suh-s.  2 — Original  Gift 
of  Endowments — Appropriation  of  CharitaUe  Endowments  to  Educational 
Furposes  hy  Order  of  Court — Due  Regard  to  Educational  Interests. 

Endowments  originally  given  for  charitable  uses  but  made  applicable  to 
the  purposes  of  education  by  a  scheme  and  an  order  of  the  Court  of  Chancery 
are  educational  endowments  within  the  meaning  of  the  Endowed  Schools 
Act,  1869,  s.  5. 

"W^here  such  endowments  were  actually  given  more  than  fifty  years  before 
the  passing  of  the  Act,  held  that  such  subsequent  appropriation  of  them  as 
aforesaid  cannot  be  deemed  to  be  an  original  gift  thereof  within  the  meaning 
of  sect.  14,  sub-sect.  1,  or  of  sect.  19,  sub-sect.  2,  so  as  to  require  the  assent 
of  their  governing  body  to  any  scheme  or  provision  made  by  the  Charity 
Commissioners  relating  thereto. 

Where  the  scheme  of  the  Charity  Commissioners  increased  the  amount  of 
tuition  fees  previously  payable  by  a  certain  class  of  boys  and  added  the 
condition  that  the  trustees  shall  be  satisfied  that  aid  is  needed  by  their 
parents,  held  that  such  provision  does  not  fail  ia  due  regard  to  their  edu- 
cational interests  within  the  meaning  of  sect.  11  of  the  Act  of  1869,  and 
sect.  5  of  the  Amendment  Act  of  1873. 

This  was  a  petition  against  a  scheme  made  under  the  Endowed 
Schools  Acts  for  the  administration  of  the  charities  in  the  parish 
of  St.  Dunstan-in-the-East,  in  the  city  of  London,  hitherto  regu- 
lated by  a  scheme  of  the  Court  of  Chancery  established  by  an 
order  of  the  Court  dated  the  15th  of  June,  1867,  in  a  suit  entitled 
Attorney 'General  v.  Bartlett.  The  petitioners  were  the  surviving 
trustees  under  the  Chancery  scheme,  who  objected  on  the  ground 
that  the  charities  dealt  with  were  not  an  educational  endowment 
within  the  meaning  of  the  Acts,  and  on  other  grounds  appearino- 
in  the  judgment  of  their  Lordships,  and  prayed  by  their  petition 
for  a  declaration  that  the  charities  were  not  liable  to  be  dealt 


*  Present :— Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Kobert 
r.  CoLLiKR,  and  Sir  John  Mellor. 
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with  under  those  Acts  by  any  scheme  of  the  respondents,  and 
that  the  scheme  under  appeal  might  not  be  confirmed  or  ordered 
to  be  carried  into  effect. 

Charles,  Q.C,  E,  Copper  Willis,  Q,C.,  and  F.  Cooper  Willis,  for 
the  petitioners. 

Horace  Bavey,  Q.O.,  and  F,  YaugJian  Hawkins,  for  the  respon- 
dents. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Montague  E.  Smith  :— 

This  is  a  petition  of  the  rector  of  the  parish  of  St.  Dunstan- 
in-the-East,  the  churchwardens,  and  certain  other  persons,  trustees 
of  property  belonging  to  the  parish  administered  under  a  scheme 
of  the  Court  of  Chancery,  made  on  the  15th  of  Jane  1867. 

It  appears  that  in  the  parish  of  St.  Dunstan-in-the-East  there 
are  several  charitable  endowments  given  by  various  donors  and  at 
various  periods  in  the  history  of  the  parish.  The  property  so 
given  was  held  for  charitable  purposes,  but  none  of  the  uses  \^ere 
for  educational  purposes,  except  as  regards  a  small  annuity  of 
£10  which  was  given  by  Sir  John  Moore. 

In  the  year  1852  an  information  at  the  relation  of  the  Attorney - 
General  was  filed  against  the  churchwardens  for  an  account  of 
the  charities,  and  for  a  scheme  for  their  due  administration.  The 
suit  was  delayed  for  a  considerable  time ;  but  ultimately,  on  the 
15th  of  June  1867,  a  scheme  was  settled,  and  approved  by  an 
order  of  the  Court.  No  decisive  action  had  been  taken  to  carry 
its  objects  into  execution  before  the  passing  of  the  Endowed 
Schools  Act,  1869.  The  scheme  of  the  Court  of  Chancery  pro- 
vided for  the  appropriation  of  a  large  part  of  the  charitable 
income  to  the  purposes  of  education.  The  25th  section  of  it  pre- 
scribes the  manner  in  which  the  property  shall  be  dealt  with.  It 
is  as  follows : — "  The  trustees  shall,  subject  to  the  provisions  of 
this  scheme,  apply  the  income  arising  from  the  charities  in  the 
following  manner,  that  is  to  say" — then  follows  a  detailed  de- 
scription of  the  payments  to  be  made  for  the  benefit  of  the 
church  and  parish,  other  than  for  educational  purposes,  viz. : — 


J.  C. 

1882 

Boss 

V. 
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"  To  the  rector,  £210 ;  the  afternoon  lecturer,  to  cease  as  after      J.  C, 
mentioned,  £84;  other  officers  and  servants  of  the  church  and  1S82 
parish,  to  be  reduced  as  hereinafter  mentioned,  £329;  other  j^oss 
expenses  of  divine  worship,  about  £160  9s.  lOd, ;  repairs  (not  qh/^^ty 
exceeding),  or  such  larger  sum  as  Charity  Commissioners  ap-  Commis- 

prove,  £200;  to  be  laid  by  every  year  for  structural  repairs  for   

the  first  five  years  and  then  to  be  reduced  to  £100  a  year,  to  be 
so  laid  by,  £200 ;  management  (not  exceeding),  £120  ;  subscription 
to  Tower  Ward  schools,  £50 ;  present  gifts  and  subsequent  annui- 
ties to  the  poor  (to  be  increased  as  hereinafter  mentioned  to 
£400),  about  £280 ;  gifts  to  the  prisons,  about  £35 ;"  (the  total  of 
those  payments  amounts  to  £1668).  The  clause  then  provides, 
''and  the  entire  surplus  in  the  support  and  maintenance  of  the 
schools  hereinafter  mentioned." 

The  scheme  provides  for  the  school,  and  the  manner  in  which  it. 
shall  be  established,  by  the  clauses  commencing  with  clause  35  ;■ — 
"  The  trustees  shall  be  at  liberty  to  apply  the  moneys  herein- 
after authorized  to  be  raised  and  accumulated,  and  the  surphis 
income  of  the  charities,  after  providing  for  the  specific  payments 
by  this  scheme  provided,  in  the  purchase  of  a  site  and  the  erection 
thereon  of  a  school  premises  suitable  for  a  middle-class  day  school, 
to  be  called  St.  Dunstan's  College,  capable  of  accommodating 
400  boys."  The  following  clauses  are  material  to  the  questions 
raised  on  the  appeal.  Clause  47  provides  "that  there  shall  be 
four  masters  of  the  school.  The  head  and  second  masters  shall 
be  graduates  of  one  of  the  English  Universities,  or  of  Trinity 
College,  Dublin ;  and  all  the  four  masters  shall  be  members  of 
the  Church  of  England,  and  competent  to  give  instruction  in  the 
various  branches  of  education  hereinafter  mentioned."  Section  44 
contains  the  following  provision: — "The  instruction  to  be  afibrded 
in  the  school  shall  include  the  principles  of  the  Christian  religion, 
according  to  the  doctrine  of  the  Church  of  England."  The  45th 
provides: — "Such  number  of  day  scholars  shall  be  admitted  by 
the  trustees  to  receive  instruction  at  the  school  as  can  be  properly 
accommodated,  and  each  day  scholar  whose  parent,  or  person 
standing  to  him  in  loco  parentis,  shall  reside  or  have  his  or  her 
place  of  business  or  employment  in  the  parish  of  St.  Dunstan-in- 
the-East,  shall  pay  to  the  trustees  such  sum,  not  exceeding  £2 
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J.  C.      per  annum,  and  all  other  boys  shall  pay  to  the  trustees  such  sum, 
1882      not  exceeding  £8  per  annum,  as  the  trustee  shall  direct."  Then 
provision  is  made  in  clause  56  for  the  foundation  of  scholarships, 

^  ^-        and  in  clause  57  of  exhibitions. 

Charity 

CoMMis-  This  scheme  not  having  been  carried  into  execution,  and  the 
Attorney-General  being  of  opinion  that  the  part  of  the  property 
which  had  been  appropriated  by  it  to  educational  uses  fell  within 
the  provisions  of  the  Endowed  Schools  Act,  1869,  the  Charity 
Commissioners  were  applied  to,  and  in  due  course  the  scheme 
was  prepared  by  them  which  is  the  subject  of  the  present  petition. 

The  scheme  of  the  Commissioners  altered  and  modified  in 
various  respects  the  scheme  approved  by  the  Court  of  Chancery, 
but  it  is  unnecessary  to  go  at  length  into  its  provisions.  It  will  be 
sufficient  to  refer  to  such  of  them  as  are  made  material  by  the 
objections  which  have  been  urged  at  their  Lordships'  Bar. 

The  first  objection  to  the  scheme  is  one  of  considerable  import- 
ance. It  is  that  the  scheme  has  no  validity  at  all,  and  is  not 
authorized  by  the  Endowed  Schools  Act,  inasmuch  as  it  has  been 
made  without  the  consent  of  the  old  governing  body.  The  objec- 
tion, as  originally  submitted  to  their  Lordships  by  Mr.  Charles, 
was  that  the  endowment  was  not  an  educational  endowment  within 
the  meaniog  of  the  Act ;  but  after  a  short  discussion  during  the 
argument  Mr.  Charles  gave  up  that  point ;  indeed,  it  was  impos- 
sible to  maintain  it,  because  these  endowments  distinctly  fall 
within  the  deflnition  of  "  educational  endowments  "  given  in  the 
5th  section  of  the  Act : — In  this  Act,  unless  the  context  other- 
wise requires,  the  term  *  educational  endowment'  means  an  endow- 
ment or  any  part  of  an  endowment  which,  or  the  income  whereof, 
has  been  made  applicable  or  is  applied  for  the  purposes  of  educa- 
tion at  school  of  boys  and  girls,  or  either  of  them,  or  of  exhibitions 
tenable  at  a  school  or  an  university  or  elsewhere,  whether  the  same 
has  been  made  so  applicable  by  the  original  instrument  of  founda- 
tion or  by  any  subsequent  Act  of  Parliament,  letters  patent,  decree, 
scheme,  order,  instrument,  or  other  authority."  It  is  plain  that 
this  is  an  educational  endowment  falling  within  the  second  branch 
of  this  interpretation  of  the  words.  The  endowment  has  been 
made  applicable  to  the  purposes  of  education  by  a  scheme  and  an 
order  of  the  Court  of  Chancery.    The  objection  ultimately  relied 
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on  was  rested  on  the  14th  section  of  the  Act,  sub-sect.  1 : —      J.  0. 
"  Nothing  in  this  Act  shall  authorize  the  making  of  any  scheme  1882 
interfering  (1)  with  any  endowment  or  part  of  an  endowment  (as 
the  case  may  be)  originally  given  to  charitable  uses,  or  to  such  q^I^^^^ 
uses  as  are  referred  to  in  this  Act,  less  than  fifty  years  before  the  Commis- 
commencement  of  this  Act,  unless  the  governing  body  of  such  -1 — ' 
endowment  assent  to  the  scheme."    The  governing  body  has  not 
assented  to  this  scheme,  but  dissents  and  petitions  against  it* 
The  contention  is  that  this  property  having  been  appropriated  to 
educational  uses  by  the  scheme  of  the  Court  of  Chancery  within 
the  last  fifty  years,  it  cannot  be  dealt  with  without  the  consent  of 
the  governing  body  appointed  under  that  scheme ;  but,  on  look- 
ing at  the  words  of  the  Act,  it  is  plain  that  the  sub-section  refers 
only  to  the  original  foundation  of  a  charity  within  that  period. 
The  words  are  : — Endowment  originally  given  to  charitable  uses, 
or  to  such  uses  as  are  referred  to  in  this  Act."    Now,  none  of  the 
properties  in  this  case  were  originally  given  to  such  uses  within 
the  period  of  fifty  years  before  the  Act.    The  original  donations, 
it  is  admitted,  were  long  anterior  to  such  period.    The  scheme 
settled  and  approved  by  the  Court  of  Chancery  can  in  no  way  be 
considered  as  the  original  gift  within  the  meaning  of  the  Act. 
The  Court  is  not  the  founder  or  the  donor  of  the  charity.    It  is 
merely  the  authority  which  has  appropriated  to  educational  pur- 
poses property  originally  given  to  charitable  uses.    Their  Lord- 
ships are  therefore  of  opinion  that  this  endowment  does  not  fall 
within  the  words  which  are  relied  upon,  and,  consequently,  that 
the  objection  made  to  the  scheme  arising  from  the  want  of  assent 
of  the  old  governing  body  must  fail.  • 

This  objection  is  the  only  one  to  the  scheme  in  its  entirety. 
But  three  objections  have  been  submitted  to  their  Lordships  upon 
different  parts  of  the  scheme,  which,  it  is  said,  contravene  the  pro- 
visions of  the  Endowed  Schools  Act.  One  of  those  objections 
arises  on  sect.  II  of  the  Act,  which  is  in  these  terms: — "  It  shall 
be  the  duty  of  the  Commissioners  in  every  scheme  which  abolishes 
or  modifies  any  privileges  or  educational  advantages  to  which  a 
particular  class  of  persons  are  entitled,  and  that  whether  as  inhabi- 
tants of  a  particular  area,  or  otherwise,  to  have  due  regard  to 
the  educational  interests  of  such  class  of  persons."    Also,  by  the 
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J,  0.  5th  clause  of  the  Amendment  Act  of  1873,  it  is  provided : — It 

1882  shall  be  the  duty  of  the  Commissioners  in  every  scheme  to  have 

Uoss  same  regard  to  the  educational  interests  of  persons  in  a  par- 

ChaJritt  titular  class  of  life  as  they  are  by  sect.  11  of  the  principal  Act 

GoMMis-  required  to  have  to  the  educational  interests  of  any  particular 

SIGNERS.         1  /. 

,  class  01  persons. 

It  is  said  that  these  provisions  have  not  been  regarded  by  the 
Commissioners,  because,  whilst  under  the  scheme  of  the  Court  of 
Chancery,  the  boys  belonging  to  the  parish  of  St.  Dunstan-in-the- 
East  were  entitled  to  be  admitted  as  day  scholars  for  a  sum  not 
exceeding  £2  a  year,  by  the  scheme  of  the  Charity  Commissioners 
that  sum  has  been  greatly  exceeded.  The  scheme  of  the  Charity 
Commissioners,  sect.  40,  is  this : — "  All  boys,  including  boarders, 
except  as  herein  provided,  shall  pay  tuition  fees,  to  be  fixed  from 
time  to  time  by  the  governors,  at  the  rate  of  not  less  than  £8  nor 
more  than  £16  a  year  for  any  boy,  except  that  for  any  boy  whose 
parent,  or  person  occupying  the  place  of  parent,  resides  or  has  his 
place  of  business  or  employment  in  the  parish  of  St.  Dunstan-in- 
the-East,  and  who  is  in  the  opinion  of  the  governors  in  need  of 
such  aid  out  of  the  endowment,  the  tuition  fee  shall  be  one  half  of 
that  which  would  otherwise  be  payable  by  such  boy."  A  similar 
distinction  in  favour  of  the  boys  of  St.  Dunstan's  parish  is  made  in 
the  case  of  boarders  ;  a  distinction,  it  is  to  be  observed,  which  was 
not  made  in  their  favour,  as  boarders,  in  the  Chancery  scheme. 

Although  the  Charity  Commissioners  have  increased  the  amount 
which  the  boys  of  St.  Dunstan's  parish  are  liable  to  pay  for  tuition 
fees,  and  have  added  the  condition  that  the  trustees  shall  be  satis- 
fied that  aid  is  needed  by  the  parents  of  such  boys,  their  Lordr 
ships  cannot  say  that  they  have  failed  in  their  duty  to  have  due 
regard  to  the  educational  advantages  of  the  class  of  persons 
entitled  to  favourable  distinction  under  the  former  scheme.  It 
is  perfectly  true  that  they  have  altered  those  conditions,  but  it 
was  entirely  within  their  power  to  do  so,  as  the  Act  enables  theni 
to  modify  educational  privileges  and  advantages ;  and  their  Lord- 
ships certainly  would  not  interfere  with  their  discretion  in  making 
alterations  and  modifications,  unless  they  saw  that  it  was  so  wrongly 
exercised  that  the  Commissioners  could  not  have  paid  due  regard 
to  these  privileges  and  advantages.    Changes  may  happen  in 
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parishes  which  may  render  it  desirable  to  modify  existing  privi-  J.  C. 

leges :  the  education  given  may  be  better ;  the  means  of  parents  18!^2 

living  in  the  parish  may  be  more  ample  ;  all  matters  of  this  kind  j^Qgg 

may  be  taken  into  consideration  by  the  Commissioners,  whilst  Q^^^^rj,^ 

having  due  regard  to  the  interests  of  the  classes  entitled  to  educa-  Commis- 
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tional  advantages.    It  is  lor  them  to  decide  on  the  extent  and   

degree  of  modification  which  new  circumstances  may  require  to 
be  made,  and  it  is  not  for  this  Committee  to  override  their  dis- 
cretion, unless  they  are  satisfied  that  it  contravenes  the  provisions 
of  the  Act. 

The  next  objection  arises  upon  sects.  18  and  19  of  the  En- 
dowed Schools  Act.  The  scheme  of  the  Court  of  Chancery, 
sect.  37,  provides  that  "  there  shall  be  four  masters  of  the  school. 
The  head  and  second  masters  shall  be  graduates  of  one  of  the 
English  Universities,  or  of  Trinity  College,  Dublin ;  and  all  the 
four  masters  shall  be  members  of  the  Church  of  England,  and 
competent  to  give  instruction  in  the  various  branches  of  education 
hereinafter  mentioned ;  and  sect.  44  of  the  Chancery  scheme 
provides  that  the  instruction  to  be  afforded  in  the  school  shall 
include  the  principles  of  the  Christian  religion,  according  to  the 
doctrine  of  the  Church  of  England."  It  was  contended  that 
having  regard  to  these  provisions,  the  65th  section  of  the  scheme 
of  the  Charity  Commissioners,  providing  that  "  no  person  shall  be 
disqualified  for  being  a  master  in  the  college  by  reason  only  of  his 
not  being  or  not  intending  to  be  in  holy  orders,"  was  unautho- 
rised and  wrong.  By  the  Endowed  Schools  Act  it  is  provided 
in  sect.  18 : — "  In  every  scheme  (except  as  hereinafter  mentioned) 
relating  to  an  endowed  school  the  Commissioners  shall  provide 
that  a  person  shall  not  be  disqualified  for  being  a  master  in  such 
school  by  reason  only  of  his  not  being  or  not  intending  to  be  in 
holy  orders."  The  exception  is  contained  in  sect.  19,  which 
enacts  as  follows: — "  A  scheme  relating  to,"  sub-sect.  2: — "Any 
educational  endowment  the  scholars  educated  by  which  are  in  the 
opinion  of  the  Commissioners  (subject  to  appeal  to  Her  Majesty 
in  Council,';  as  mentioned  in  this  Act)  required  by  the  express 
terms  of  the  original  instrument  of  foundation,  or  of  the  statutes 
or  regulations  made  by  the  founder  or  under  his  authority  in  his 
lifetime,  or  within  fifty  years  after  his  death  (which  terms  have 
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J.  C,  been  observed  down  to  the  commencement  of  this  Act),  to  learn  or 
1882  to  be  instructed  according  to  the  doctrines  or  formularies  of  any 
5^  particular  church,  sect,  or  denomination,  is  excepted  from  the 
Charity  foregoing  provisions  respecting  religious  instruction  and  attend- 
CoMMis-  ance  at  religious  worship  (other  than  the  provisions  for  the  exemp- 
tion of  day  scholars  from  attending  prayer  or  religious  worship,  or 
lessons  on  a  religious  subject,  when  such  exemption  has  been 
claimed  on  their  behalf),  and  respecting  the  qualiiication  of  the 
governing  body  and  masters  (unless  the  governiug  body,  consti- 
tuted as  it  would  have  been  if  no  scheme  under  this  Act  had  been 
made,  assents  to  such  scheme)."  The  governing  body,  of  course, 
have  not  assented  to  the  provision  complained  of.  The  question 
is,  whether  the  present  endowment  falls  within  this  exception. 
That  raises  very  much  the  same  question  as  the  first  which  their 
Lordships  have  discussed.  The  words  to  be  construed  are : — 
"  Any  educational  endowment  the  scholars  educated  by  which  are 
required  by  the  express  terms  of  the  original  instrument  of  founda- 
tion, or  of  the  statutes  or  regulations  made  by  the  founder  or 
under  his  authority  in  his  lifetime,  or  within  fifty  years  after  his 
death,  to  be  instructed  according  to  the  doctrines  of  a  particular 
church,  shall  be  excepted."  The  original  foundation  of  these 
endowments,  as  far  as  we  know  it,  does  not  provide  for  the  reli- 
gious education  of  scholars.  In  fact,  the  original  foundation, 
except  with  regard  to  an  annuity  of  £10,  has  nothing  to  do  with 
education  at  all.  The  words  of  the  Act  clearly  apply  to  the 
original  foundation  by  the  founder  or  donor  of  the  property  for 
charitable  uses,  and  to  statutes  and  regulations  made  by  him,  and 
cannot  be  held  to  comprehend  a  scheme  of  the  Court  of  Chancery 
appropriating  to  educational  purposes  property  which  had  been 
already  given  for  charitable  uses.  Their  Lordships,  therefore, 
think  that  this  objection  also  fails. 

The  only  remaining  objection,  upon  which  there  has  been  a  good 
deal  of  discussion,  relates  to  the  sum  of  £120  "  for  management," 
which  is  included  in  the  list  of  payments  applicable  to  other  than 
educational  purposes  in  the  Chancery  scheme,  and  is  omitted  from 
the  income  now  assigned  to  the  old  trustees.  The  second  section 
of  the  scheme  of  the  Charity  Commissioners  provides  for  the 
appropriation  of  income  to  uses  other  than  educational,  as  fol- 
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lows : — "  The  yearly  or  other  sums  applicable  under  the  clauses  J.  C. 
of  the  above-mentioned  Chancery  scheme  numbered  respectively,  1882 
25,  26,  27,  28,  29,  31,  32,  and  33,  except  the  sum  payable  for  ^ 

*  management ' — such  yearly  sums,  except  as  aforesaid,  being  the  ^^^kity 

part  of  the  endowment  of  the  foundation  applicable,  subject,  as  in  Commis- 

I  'lini'i  SIGNERS. 

that  scheme  provided,  for  purposes  not  educational,  shall  be  paid   

out  of  the  income  of  the  foundation,  by  the  governing  body 
hereinafter  constituted  and  called  the  governors,  to  the  trustees 
constituted  under  the  said  Chancery  scheme."  All  therefore 
which  was  appropriated  to  charities  other  than  educational  by  the 
Chancery  scheme  is  still  to  be  paid,  except  the  sum  of  £120  for 
management. 

The  right  to  petition  Her  Majesty  to  withhold  her  approval 
from  a  scheme  depends,  as  far  as  this  question  is  concerned,  on 
sects.  39  and  24  of  the  Endowed  Schools  Act.  The  part  of 
sect.  39  which  is  relied  on  is  sub-sect.  3  :  If  the  governing  body 
of  any  endowment  to  which  a  scheme  relates,  or  any  person  or 
body  corporate  directly  affected  by  such  scheme,  feels  aggrieved 
by  the  scheme  on  the  ground : — (3)  of  the  scheme  being  one 
which  is  not  within  the  scope  of  or  made  in  conformity  with  this 
Act ; "  such  governing  body  may  petition  Her  Majesty.  It  is 
said  that  this  scheme  is  not  made  in  conformity  with  the  Act, 
because  it  contravenes  sect.  24,  sub-sect.  1,  which  is  this: — 
"  Where  part  of  an  endowment  is  an  educational  endowment 
within  the  meaning  of  this  Act,  and  part  of  it  is  applicable  or 
applied  to  other  charitable  uses,  the  scheme  shall  be  in  con- 
formity with  the  following  provisions  (except  so  far  as  the  govern- 
ing body  of  such  endowment  assent  to  the  scheme  departing 
therefrom),  that  is  to  say: — (1)  the  part  of  the  endowment  or 
annual  income  derived  therefrom  which  is  applicable  to  such 
other  charitable  uses  shall  not  be  diverted  by  the  scheme  from 
such  uses."  No  part  of  the  money  which,  by  the  scheme  of  the 
Court  of  Chancery,  is  directly  made  applicable  to  charitable  uses 
is  diverted  by  the  new  scheme.  But  it  is  said  it  throws  upon  the 
old  trustees  the  expenses  of  management.  Now,  that  is  by  no 
means  clear  in  point  of  fact.  Under  the  Chancery  scheme  the 
trustees  had  the  whole  management  and  control  of  the  property. 
But  by  virtue  of  the  Act,  and  of  the  present  scheme  of  the 
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J.  0.      Commissioners,  the  property  is  vested  in  the  official  Trustee  of 
1882       Charity  Lands,  and  is  to  be  managed  and  administered  by  the 
governors  under  that  scheme.  They  alone  have  the  management  of 
Chaeity         property,  and  are  responsible  for  it ;  and  they  are  to  pay,  and 
(  oMMis-    the  trustees  to  receive,  certain  specific  sums  for  specific  purposes. 
MisfeioisERs.         provision  made  by  various  clauses  of  the  Chancery  scheme, 
for  the  management  of  the  property  and  payment  to  those  who 
managed  it,  seems  to  be  superseded  by  the  new  provision  made 
for  its  management  by  the  scheme  of  the  Commissioners.  Their 
Lordships  are  not  satisfied  upon  the  facts,  as  far  as  they  have 
been  brought  to  their  knowledge,  that  the  Commissioners  have 
contravened  the  provisions  of  the  Act  in  not  continuing  to  the 
trustees  the  sum  assigned  for  the  expenses  of  management  in  the 
scheme  of  the  Court  of  Chancery. 

Their  Lordships  therefore  are  of  opinion  that  this  petition 
fails,  and  that  no  grounds  have  been  established  for  advising  Her 
Majesty  to  withhold  her  approval  from  the  scheme  of  the  Com- 
missioners. They  have  considered  the  question  of  costs,  but  are 
not  disposed  to  make  any  order  with  regard  to  them. 


Solicitors  for  Petitioners  :  /.  E.  Shearman  &  Son. 
Solicitors  for  E^spondents  :  Farrer  &  Co, 
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THE  QUEEN   Appellant;       j.  a* 

AND  1882 

Sm  NAECISSE  FORTUNAT  BELLEAU,  ]  ^  MaTTs; 

>  Respondents.    June  20. 
Knight,  and  Others  j  — 

AND  CROSS  APPEAL. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CANADA. 

Canadian  Act  (16  Vict.  c.  235) — Construction — Debentures  issued  hy  Trustees  of 
the  Quebec  Turnpike  Roads, 

Heldj  that  the  debentures  in  suit  which  had  been  issued  under  the  antho-  . 
rity  of  the  Canadian  Act  (16  Vict.  c.  235)  by  the  trustees  of  the  Quebec 
turnpike  roads,  appointed  under  Ordinance  4  Vict.  c.  17,  and  empowered 
thereby  to  borrow  moneys  "  on  the  credit  and  security  of  the  tolls  thereby 
authorized  to  be  imposed,  and  of  other  moneys  which  might  come  into  the 
possession  and  be  at  the  disposal  of  the  said  trustees,  under  and  by  virtue  of 
the  Ordinance,  and  not  to  be  paid  out  of  or  chargeable  against  the  general 
revenue  of  this  province,"  did  not  create  a  liability  on  the  part  of  the  pro- 
vince in  respect  of  either  the  principal  or  the  interest  thereof : 

Eeldf  further,  that  the  province  of.  Canada  had  not  by  its  conduct  and 
legislation  recognised  its  liability  to  pay  the  same.  The  7th  section  of  the  Act 
16  Vict,  expressly  took  away  the  power  which  had  been  conferred  by  the 
27th  section  of  the  Ordinance  to  make  advances  out  of  provincial  funds  for 
the  payment  of  interest,  and  by  its  proviso  distinguished  these  debentures 
from  those  which  had  a  provincial  guarantee. 

Appeal  and  cross  appeal  from  a  judgment  of  the  Supreme 
Court  (Feb.  10,  1881),  which  substantially  confirmed  a  judgment 
of  the  Exchequer  Court  (Dec.  24,  1879). 

The  questions  raised  were  whether  the  appellant  could  legally 
be  held  liable  to  the  respondents  for  the  payment  at  maturity  of 
the  debentures  in  suit,  together  with  interest  thereon  from  the 
date  of  the  falling  due  of  the  same  or  from  the  date  of  the  filing 
of  a  petition  of  right  by  the  respondents.  The  first  Court  decided 
that  the  appellant  was  liable  for  the  principal  but  not  the  interest, 
the  second  Court  decided  on  appeal  and  cross  appeal  that  the 


•  Fresent: — Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sib  Kobebt 
P.  Collier,  Sir  James  Hannen,  and  Sir  Richard  Couch, 
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J.  0.      appellant  was  liable  both  for  principal  and  for  interest  from  the 
1882      date  of  filing  the  petition. 
The  Queen  circumstances  appear  in  the  judgment  of  their  Lordships. 

V. 

Beli^au.  rjij^^  Solicitor-General  (Sir  F,  Eerschell),  and  Jeune,  for  the  appel- 
lant, contended  that  the  sums  secured  by  the  debentures  were 
borrowed  by  the  trustees  on  the  credit  and  security  of  the  tolls, 
and  not  under  any  provincial  guarantee.  They  were  issued  under 
the  provisions  of  the  Ordinance  4  Vict.  c.  17,  which  had  been 
passed  by  the  Governor  and  Special  Council  of  Lower  Canada, 
and  there  was  nothing  in  that  Ordinance  which  authorized  the 
trustees  to  pledge  the  credit  of  the  province.  On  the  contrary, 
it  provided  that  the  trustees  should  raise  money  on  the  credit  and 
security  of  the  tolls,  and  not  on  the  credit  of  the  provincial 
revenue :  see  sects.  21,  22.  No  doubt  under  the  British  North-* 
America  Act  the  dominion  succeeded  to  whatever  liability  the 
province  had  created  against  itself,  but  it  had  created  none,  nor 
did  the  Dominion  Parliament  create  or  recognise  any  liability. 
The  whole  scope  of  16  Vict.  c.  235,  as  well  as  of  the  Ordinance 
was  to  provide  a  fund,  other  than  public  revenue,  out  of  which 
the  debentures  should  be  paid :  see  sect.  7.  Whatever  payments 
had  been  made  by  the  province  were  voluntary  payments  and 
created  no  liability. 

Latham  {Benjamin,  Q.C.,  with  him),  for  the  respondents,  con- 
tended that  the  judgment  of  the  Supreme  Court  was  right.  The 
appellant  had  received  the  moneys  as  public  moneys  and  was  liable 
to  repay  the  same.  The  Ordinance  of  1841  recognised  in  its 
preamble  an  immediate  and  urgent  necessity,  and  the  trustees 
were  constituted  thereby  a  public  corporation  acting  as  the  organ 
and  agents  of  the  State  in  effecting  a  great  public  improvement. 
Sect.  21  on  its  proper  construction  does  not  exempt  the  province 
from  liability,  but  directs  by  implication  that  the  province  shall 
create  a  special  and  sufficient  fund,  by  tolls  or  otherwise,  to  meet 
the  liability.  Eeference  was  made  to  Canadian  Act,  12  Vict.  c.  5, 
and  to  certain  payments  made  thereunder,  to  shew  that  the 
Government  had  thereby  acknowledged  that  the  roads  are  public 
works  and  that  these  debentures  formed  part  of  the  public  debt. 
Also  to  14  &  15  Vict.  c.  132,  and  c.  133,  16  Vict.  c.  235,  and 
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20  Vict.  c.  125,  the  effect  of  which  legislation  it  was  contended  j.  c. 
had  been  to  deprive  the  holders  of  the  debentures  of  the  security  i882 
for  repayment  which  they  would  otherwise  have  had.  TheQueen 

V. 

Counsel  for  the  appellant  were  not  called  on  to  reply.  Belleau. 

The  judgment  of  their  Lordships  was  delivered  by  1882 

Sir  James  Hannen  -^^^o. 

This  is  a  petition  of  right  against  the  Crown,  by  the  holders  of 
certain  debentures  issued  by  "  the  trustees  of  the  Quebec  turnpike 
roads,"  for  payment  of  the  principal  and  interest  of  their  deben- 
tures. 

No  question  has  been  raised  as  to  the  form  in  which  the  sup- 
pliants seek  to  have  the  question  in  dispute  determined,  which  is, 
whether  the  late  province  of  Canada  was  liable  to  pay  the  prin- 
cipal and  interest  of  the  debentures  sued  on.  By  the  British 
North  America  Act,  1867,  the  debts  and  liabilities  of  each  pro- 
vince existiDg  at  the  union  were  transferred  to  the  dominion  of 
Canada,  and  it  is  conceded  by  the  Crown  that  if  the  debentures 
created  a  debt  on  the  part  of  the  province,  the  suppliants  are 
entitled  to  a  decision  in  their  favour. 

The  debentures  purport  on  their  face  to  be  and  were  in  fact 
issued  under  the  authority  of  an  Act  of  Parliament  of  the  province 
of  Canada  (16  Vict.  c.  235),  intituled  "  An  Act  to  authorize  the 
trustees  of  the  Quebec  turnpike  roads  to  issue  debentures  to  a 
certain  amount,  and  to  place  certain  roads  under  their  control." 

The  debentures  are  in  form  certificates  by  the  trustees,  that 
under  the  authority  of  the  said  Act  there  had  been  borrowed  and 
received  from  the  holder  a  certain  sum  bearing  interest  from  the 
date  of  the  certificate,  which  su  m  was  reimbursable  to  the  holder 
or  bearer  on  a  day  named. 

The  Act,  after  reciting  that  it  was  expedient  to  extend  the 
provisions  of  a  certain  Ordinance  (4  Vict.  c.  17)  to  certain  roads 
other  than  those  to  which  they  then  extended,  and  to  such  further 
improvements  through  the  trustees  of  the  roads  established  under 
the  said  Ordinance,  and  that  in  order  to  the  construction  and 
completion  of  the  roads  then  undertaken  by  the  trustees,  it  was 
expedient  to  provide  for  the  raising  of  the  necessary  funds  by  the 
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J.  C. .     issue  of  debentures  by  the  said  trustees,  enacted  tliat  the  provi- 
1882      sions  of  the  said  Ordinance,  and  the  provisions  of  all  Acts  and 
The  Queen  statutes  in  force  amending  the  said  Ordinance,  and  the  powers  of 
Belleau         trustees  appointed  under  the  said  Ordinance,  should  extend  or 

  apply  to  the  roads  in  the  said  Act  mentioned,  in  the  same  manner 

as  if  the  said  roads  had  been  mentioned  and  described  in  the  said 
Ordinance. 

By  the  2nd  and  [subsequent  sections  down  to  and  inclusive  of 
the  6  th,  the  trustees  were  required  to  execute  certain  works,  and 
were  authorized  to  execute  others,  and  the  roads  are  enumerated 
to  which  the  provisions  of  the  Ordinance  were  to  be  extended. 

By  the  7th  section  it  is  enacted  that,  in  order  to  the  making 
and  completion  of  certain  roads  described  in  a  previous  Act,  and 
the  making  of  the  various  improvements  above  mentioned,  **it 
should  be  lawful  for  the  trustees  to  raise  by  loan  a  sum  not  ex- 
ceeding £30,000  currency,  and  this  loan  and  the  debentures  which 
shall  be  issued  to  effect  the  same,  and  all  other  matters  having 
reference  to  the  said  loan,  shall  be  subject  to  the  provisions  of  the 
Ordinance  above  cited  with  respect  to  the  loan  authorized  under 

it. 

This  is  followed  by  a  proviso  which  it  will  be  necessary  to  refer 
to  hereafter.  Thus  we  are  obliged,  in  order  to  see  what  were  the 
obligations  created  by  the  debentures  issued  under  the  16th  Yict. 
and  now  sued  on,  to  examine  the  provisions  of  the  Ordinance 
4  Yict.  c.  17. 

By  that  Ordinance  the  Governor  was  empowered  to  appoint  not 
less  than  five  nor  more  than  nine  persons  to  be  and  who  and  their 
successors  should  be  trustees  for  the  purpose  of  opening,  making, 
.  and  keeping  in  repair  the  roads  thereinafter  specified. 

By  sect.  3  it  was  enacted  that  the  said  trustees  might,  by  the 
name  of  the  trustees  of  the  Quebec  turnpike  roads,  sue  and  be 
sued,  and  might  acquire  property  and  estates  moveable  and  im- 
moveable, which  being  so  acquired  should  be  vested  in  Her  Majesty 
for  the  public  use  of  the  province,  subject  to  the  management  of 
the  said  trustees  for  the  purposes  of  the  Ordinance. 

By  the  18th  section  it  was  enacted  that  the  roads  should  be  and 
remain  under  the  exclusive  management,  charge,  and  control  of 
the  said  trustees,  and  the  tolls  thereon  should  be  applied  solely  to 
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the  necessary  expenses  of  the  management,  making  and  repairing  j.  c. 
of  the  said  roads,  and  the  payment  of  the  interest  on  and  the  prin-  i882 
cipal  of  the  debentures  thereinafter  mentioned.  The'qdeen 

The  21st  section  is  the  most  important,  and  is  as  follows  : —  ^• 

"21.  And  be  it  farther  ordained  and  enacted  that  it  shall  be   

lawful  for  the  said  trustees,  as  soon  after  the  passing  of  this  Ordi- 
nance as  may  be  expedient,  to  raise  by  way  of  loan,  on  the  credit 
and  security  of  the  tolls  hereby  authorized  to  be  imposed,  and  of 
other  moneys  which  may  come  into  the  possession  and  be  at  the 
disposal  of  the  said  trustees,  under  and  by  virtue  of  this  Ordinance, 
arid  not  to  be  paid  out  of  or  chargeable  against  the  general  revenue 
of  this  province,  any  sum  or  sums  of  money  not  exceeding  in  the 
whole  £25,000  currency." 

Unless,  therefore,  it  can  be  shewn  that  some  qualification  of 
these  words  is  to  be  found  expressed  or  implied  in  the  Ordinance 
or  the  statutes  amending  it,  it  is  clear  that  the  suppliants  lent 
their  money  on  the  credit  and  security  of  the  tolls,  and  not  to 
be  paid  out  of  or  chargeable  against  the  revenues  of  the  pro- 
vince." 

Their  contention  is  that,  notwithstanding  these  words,  the  pro- 
vince was  bound  to  pay  the  debentures. 

The  trustees,  it  is  said,  were  the  agents  of  the  province,  and  in 
that  character  they  borrowed  money  for  the  province,  to  be  applied 
to  provincial  purposes;  thus  the  province  became  the  principal 
debtor,  and  the  tolls  are  to  be  regarded  only  as  a  first  source  of 
repayment  of  the  debt  of  the  province. 

These  general  propositions  cannot  afford  assistance  in  the  con- 
sideration of  the  question  we  have  to  determine.  It  is  of  no  avail 
to  call  the  trustees  agents  of  the  province  if  it  is  admitted,  as  it 
must  be,  that  the  extent  and  limits  of  their  agency  must  be  sought 
in  the  Act  of  the  Legislature  which  gives  them  existence.  To 
make  the  trustees  the  agents  of  the  province,  it  must  be  shewn 
that  by  their  constitution  they  have  authority  to  act  for  the 
province,  and  to  create  obligations  binding  upon  it.  But  this  has 
not  been  shewn.  The  trustees  are  a  corporate  body,  the  absolute 
creation  of  the  Legislature,  and  their  rights,  duties,  and  powers 
are  exclusively  contained  and  defined  in  the  instrument  by  which 
they  were  incorporated.    Such  corporations  are  well  known  to  the 
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J.  C.  law  as  well  of  this  country  as  of  Canada.  They  are  created  for  a 
1882  great  variety  of  purposes,  some  of  local,  others  of  general  impor- 
The  Queen  tance.  In  the  present  instance  the  corporation  is  created  for  the 
Bellbait.    ^^^^^  object  of  improving  the  roads  round  Quebec,  and  to  this  end 

  the  trustees  are  empowered  to  borrow  money  on  certain  specific 

terms,  for  the  purposes  of  the  trust  as  defined  in  the  Ordinance. 
The  benefit  which  the  province  may  be  supposed  to  derive  from 
the  expenditure  of  the  money  borrowed  no  more  imposes  a  liability 
on  the  province  to  repay  it  than  it  imposes  such  a  liability  on  the 
adjoining  landowners,  the  value  of  whose  property  may  be  increased 
by  the  construction  of  the  roads  authorized  to  be  made. 

In  order  to  ascertain  the  powers  of  the  trustees  we  must  ex- 
amine the  provisions  of  the  Ordinance. 

By  the  21st  section  it  appears  that  the  loan  is  to  be  raised  on 
the  credit  and  security  of  the  tolls  authorized  to  be  imposed,  and 
other  moneys  which  may  come  into  the  possession,  and  be  at  the 
disposal  of,  the  trustees  under  and  by  virtue  of  the  Ordinance. 
On  this  it  is  observed  that  it  does  not  say  the  "  sole  "  credit 
and  security  of  the  tolls,  &c.,  but,  in  the  absence  of  any  other 
credit  or  security  defined  by  the  Ordinance,  those  only  can  be 
looked  to  which  are  expressly  mentioned.  It  is,  however,  evident 
that  it  was  for  the  very  purpose  of  guarding  against  the  possi- 
bility of  the  present  claim  that,  in  addition  to  the  affirmative 
words  already  quoted,  negative  words  were  introduced  that  the 
loan  is  "  not  to  be  paid  out  of  or  be  chargeable  against  the  general 
revenue  of  the  province." 

It  does  not  appear  possible  to  use  language  more  carefully 
framed  to  exclude  from  the  minds  of  proposed  lenders  the  idea 
that  they  were  in  any  case  to  look  to  the  province  for  repayment 
of  the  moneys  advanced  by  them. 

The  only  criticism  which  has  been  offered  upon  this  passage  is 
that  it  does  not  negative  the  contention  that  the  loan  is  to  be  paid 
out  of  revenue  other  than  the  general "  revenue  of  the  province. 
But  no  other  revenue  can  be  suggested. 

The  Government  has  no  power  to  raise  or  apply  revenue  in  any 
other  way  than  is  authorized  by  law.  It  is  obvious  that  revenue 
already  appropriated  to  particular  objects  cannot  be  diverted  from 
them,  and  when  it  is  forbidden  to  apply  the  unappropriated  or 
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general  revenue  to  the  payment  of  the  loan,  all  possible  sources      J.  C. 
of  reimbursement  out  of  the  revenue  of  the  province  are  excluded.  1882 
It  is  a  contradiction  in  terms  to  say  that  that  which  the  province  the  Queen 
is  by  express  enactment  forbidden  to  pay  out  of  its  revenue  re-  belleau 
mains  nevertheless  a  liability  of  the  province.   

The  26th  section  enacts  that  it  shall  be  lawful  for  the  Governor, 
if  he  shall  deem  it  expedient,  at  any  time  within  three  years  from 
the  passing  of  the  Ordinance,  and  not  afterwards,  out  of  any  un- 
appropriated public  moneys  in  his  hands  to  purchase  for  the  public 
uses  of  the  province  and  from  the  said  trustees  debentures  to  an 
amount  not  exceeding  £10,000  currency,  the  interest  and  prin- 
cipal of  and  on  which  shall  be  paid  to  the  Keceiver  General  by 
the  said  trustees  in  the  same  manner  and  under  the  same  provi- 
sions as  are  provided  with  regard  to  such  payments  to  any  lawful 
holder  of  such  debentures. 

Thus  the  Governor  is  enabled  to  purchase,  on  behalf  of  the 
province,  debentures,  and  so  to  become  the  creditor  of  the  trustees, 
but  this  power  is  limited  to  three  years. 

This  is  wholly  inconsistent  with  the  idea  that  the  province  was 
already  the  debtor  for  the  whole  amount  of  the  loan. 

The  province  cannot  stand  in  the  relation  both  of  debtor  and 
creditor  to  itself ;  and  if  the  process  be  regarded  as  a  means  of 
redeeming  the  debt  of  the  province,  no  reason  can  be  suggested 
why  this  power  of  purchasing  debentures  should  be  limited  in 
amount  and  to  a  period  of  three  years. 

The  23rd  section  enacts  that  the  debentures  shall  bear  interest, 
and  concludes  thus : — Such  interest  to  be  paid  out  of  the  tolls 
upon  the  roads,  or  out  of  any  other  moneys  at  the  disposal  of  the 
trustees  for  the  purposes  of  this  Ordinance." 

Here  there  are  no  negative  words  excluding  the  liability  of  the 
province,  but  the  obligation  to  pay  interest  primarily  follows  that 
of  paying  the  principal,  and  it  lies  upon  the  party  asserting  that 
it  is  imposed  elsewhere  to  establish  it. 

So  far  from  there  being  anything  in  the  Ordinance  to  support 
the  contention  that  the  interest  is  to  be  paid  by  the  province, 
everything  on  the  subject  of  interest  tends  strongly  in  the 
opposite  direction. 

,   By  the  27th  section  it  is  enacted  that  all  arrears  of  interest 
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J.  c.      shall  be  paid  before  any  part  of  the  principal  sum,  "  and  if  the 
1882      deficiency  be  such  that  the  funds  then  at  the  disposal  of  the 
Th^^een  ti^ustees  shall  not  be  sufficient  to  pay  such  arrears,  it  shall  be 
^  V.  ^    lawful  for  the  governor  for  the  time  being,  by  warrant  under  his 

  hand,  to  authorize  the  Keceiver  General  to  advance  to  the  trustees 

out  of  any  unappropriated  moneys  in  his  hands  such  suni  of  money 
as  may,  with  the  funds  then  at  the  disposal  of  the  trustees,  be 
sufficient  to  pay  such  arrears  of  interest  as  aforesaid,  and  tlie 
amount  so  advanced  shall  be  repaid  by  the  trustees  to  the  Beceiver 
General." 

This  provision,  empowering  the  Governor  General  to  authorize 
a  loan  to  the  trustees  to  enable  them  to  pay  interest,  is  inconsis- 
tent with  the  idea  that  the  province  was  already  under  an 
obligation  to  pay  the  interest* 

If  then  the  case  had  rested  upon  the  effect  of  the  Ordinance 
alone,  their  Lordships  are  of  opinion  that  no  liability  on  the  part 
of  the  province  for  payment  of  either  the  principal  or  interest 
could  be  established  ;  but  it  has  been  argued  that  by  subsequent 
legislation  and  conduct  the  province  of  Canada  has  recognised  its 
liability  to  pay  the  principal  and  interest  of  the  debentures  issued 
under  the  authority  of  the  Ordinance  of  4  Yict. 

The  first  Act  which  is  relied  on  is  the  12th  Yict.  c.  5,  by  which 
it  was  provided  that  it "  should  be  lawful  for  the  Governor  to  redeem 
or  purchase  on  account  of  the  province  all  or  any  of  the  deben- 
tures constituting  the  public  debt  of  the  province  of  Canada,  or 
such  or  any  of  the  debentures  issued  by  commissioners  or  other 
public  officers  under  the  authority  of  the  Legislature  of  Canada, 
or  of  the  late  Province  of  Canada,  the  interest  or  principal  of 
which  debentures  is  made  a  charge  on  the  consolidated  revenue 
fund  of  the  province." 

It  is  said  that  the  Government,  under  the  authority  of  this  Act, 
paid  off  the  debentures  issued  under  the  Ordinance. 

It  appears  highly  probable,  as  is  stated  in  the  very  able  judg- 
ment of  Mr.  Justice  Gwynne,  that  the  power  given  to  the  Governor 
by  the  27th  section  of  the  Ordinance  to  advance,  by  way  of  loan, 
money  to  the  trustees  to  pay  arrears  of  interest  did,  in  fact,  lead 
to  the  idea  that  the  province  was  under  a  legal  liability  to  pay 
the  interest,  and  it  would  seem,  though  the  manner  in  which  the 
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transaction  was  carried  out  is  very  obscure,  tliat  the  debentures  j.  c. 
issued  under  the  Ordinance  were,  in  fact,  redeemed  under  the  i882 
powers  supposed  to  be  conferred  by  the  12  Vict.  c.  5.  The^Quebk 

All  that  need  be  said  upon  this  subiect  is  that,  if  the  Governor  _ 
did  suppose  himself  to  be  acting  under  the  authority  of  this  — 
statute,  he  mistook  his  powers.    The  debentures  issued  under  the 
Ordinance  did  not  constitute  part  of  the  public  debt  of  the  pro- 
vince, and  neither  the  interest  nor  principal  of  them  was  made  a 
charge  on  the  consolidated  revenue  fund  of  the  province. 

But,  whatever  considerations  may  have  led  to  the  redemptioK 
by  the  Government  of  the  debentures  issued  under  the  Ordinance, 
it  is  clear  that  they  cannot  affect  the  construction  of  the  16  Yict. 
c.  235,  under  which  the  debentures  now  in  suit  were  issued. 

The  7th  section  of  that  Act  authorized  the  trustees  to  raise  a 
loan,  which  loan,  and  the  debentures  which  shall  be  issued  to 
effect  the  same,  and  all  matters  having  reference  to  the  Said  loan, 
shall  be  subject  to  the  provisions  of  the  Ordinance  with  respect  to 
the  loan  authorized  under  it;"  but  this  important  proviso  is 
added, — "provided  nevertheless  that  the  rate  of  interest  shall  not 
exceed  6  per  cent.,  and  no  moneys  shall  be  advanced  out  of  the 
provincial  funds  for  the  payment  of  the  said  interest.'* 

Thus  the  power  to  make  advances  out  of  provincial  funds  for 
payment  of  interest  which  was  given  by  the  27 th  section  of  the 
Ordinance  as  to  the  debentures  issued  under  it,  and  which  had 
possibly  led  to  misconception  as  to  the  liability  of  the  province,  is 
expressly  taken  away  by  the  16th  Yict.  as  to  the  debentures  now 
in  question. 

They  must  therefore  be  treated  as  issued  not  merely  on  the 
express  condition  that  they  were  not  to  be  paid  out  of  or  charge- 
able against  the  general  revenues  of  the  province,  but  with  the 
further  express  condition  that  no  moneys  should  be  advanced  out 
of  provincial  funds  for  the  payment  of  interest. 

And  again,  as  though  for  the  purpose  of  guarding  against  the 
possibility  of  the  debenture  holders  contending  that  the  deben- 
tures issued  under  the  16th  Yict.  had  the  provincial  guarantee, 
the  proviso  to  the  7th  section  enacts  that  all  the  debentures 
which  shall  be  issued  under  this  Act,  so  far  as  relates  to  the  in- 
terest payable  thereupon,  shall  have  a  privilege  of  priority  of  lien 
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J.  0,      upon  the  tolls,  &c.,  in  preference  to  the  interest  payable  upon  all 
1882      debentures  which  shall  have  been  issued  under  the  provincial 
The'^een  guarantee,  or  which  shall  hereafter  be  issued  by  the  said  trustees 
under  the  provincial  guarantee." 

What  debentures  had  been  or  could  be  issued  under  the  provin- 
cial guarantee  does  not  appear,  but  this  at  least  is  clear,  that  the 
debentures  issued  under  the  Act,  and  now  sued  on,  have  no  pro- 
vincial guarantee,  since  they  have  a  preference  given  to  them  over 
all  that  have,  and  are  thus  distinguished  from  them. 

It  remains  only  to  consider  some  general  arguments  which  have 
been  advanced  on  behalf  of  the  suppliants.  It  has  been  urged 
that  the  Government  of  the  province,  by  redeeming  the  debentures 
issued  under  the  Ordinance,  induced  the  belief  that  the  same 
course  would  be  pursued  with  regard  to  the  debentures  issued 
under  the  Act  of  16  Vict.  c.  235,  and  that  without  such  belief  the 
debenture  holders  would  not  have  lent  their  money  on  the  security 
of  the  tolls,  &c.,  which  had  proved  entirely  insufficient  even  to 
pay  the  interest  of  the  former  loan. 

Their  Lordships  do  not  desire,  by  any  observations,  to  diminish 
the  force  of  these  arguments,  if  addressed  to  the  proper  tribunal. 
It  may  be  that  the  Legislature  of  the  province  of  Canada  or  that 
of  the  dominion  may  see  reason  to  listen  to  the  prayer  of  the  sup- 
pliants to  be  relieved  in  whole  or  in  part  from  the  loss  of  their 
money,  which  has  been  expended  for  the  benefit  of  the  province. 
But  this  tribunal  cannot  allow  itself  to  be  influenced  by  feelings 
of  sympathy  with  the  individuals  affected.  Its  duty  is  limited  to 
expressing  its  opinion  upon  the  legal  question  submitted  to  it,  and 
upon  that  their  Lordships  entertain  no  doubt. 

Another  argument  of  a  similar  kind  has  been  based  upon  a  sub- 
sequent statute  of  the  province  of  Canada,  20  Vict.  c.  125,  by 
which  the  Quebec  turnpike  roads  were  divided  into  two  parts,  and 
by  which  it  is  contended  some  of  the  debenture  holders  have  been 
deprived  of  a  part  of  the  special  fund  created  for  the  payment  of 
their  loan. 

Assuming  the  correctness  of  this  contention,  it  might  have  been 
made  a  ground  for  opposing  the  later  enactment,  or  it  may  now 
be  used  by  way  of  appeal  to  the  Legislature  for  redress,  but  it 
cannot  supply  a  reason  for  putting  a  construction  on  the  obiiga- 
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tions  created  by  the  16  Yict.  c.  235,  different  from  that  which  J.  c. 
must  have  been  put  upon  them  immediately  after  the  passing  of  1882 
that  statute.  The  Queen 

Some  minor  points  have  been  relied  on  by  the  learned  Judges  g^j^^'^,^^ 

who  have  held  that  the  suppliants  were  entitled  to  succeed  on  this   

petition.  It  is  from  no  disrespect  to  those  learned  Judges  that 
these  points  have  not  been  particularly  dealt  with,  but  from  a 
belief  that,  however  they  may  tend  to  fortify  the  general  argument 
in  support  of  which  they  are  used,  they  do  not  by  themselves 
afford  a  basis  upon  which  their  Lordships'  judgment  can  be 
founded. 

For  these  reasons,  their  Lordships  are  of  opinion  that  the  judg- 
ment of  the  Exchequer  Court  of  Canada,  as  well  as  the  judgment 
of  the  Supreme  Court  confirming  the  judgment  of  the  Exchequer 
Court  so  lar  as  it  decided  that  the  respondents  were  entitled  to 
the  principal  of  their  debentures,  but  varying  the  same  by  declar- 
ing that  the  respondents  were  entitled  in  addition  to  the  principal 
to  interest  from  the  date  of  filing  the  petition  of  right,  are  erro- 
neous, and  their  Lordships  will  humbly  advise  Her  Majesty  that 
they  should  be  reversed  and  judgment  entered  for  the  Crown. 

Their  Lordships  are  further  of  opinion  and  will  advise  Her 
Majesty  that  the  cross  appeal  of  the  respondents  asserting  the 
liability  of  the  Crown  to  pay  interest  on  the  debentures  from  the 
date  of  their  falling  due  should  be  dismissed,  and  that  the  costs  of 
the  appeal  and  of  the  cross  appeal  and  of  the  proceedings  in  the 
Courts  below  should  be  paid  by  the  respondents. 

Solicitors  for  appellant :  Bompas,  Bischoff,  dt  Vodgson. 
Solicitors  for  respondents :  Earwood  <&  Steplienso7i, 
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J.C.*  THE  EIGHT  KEVEEEND  NATHANIEL 
1882         JAMES  MEEEIMAN,  D.D  

March  29, 30,  ["and 

^31;^  THE  VEEY  EEVEEEND  EEEDEEICK 
j!Z  28.       HENEY  WILLIAMS,  D.D.  ..... 

ON  APPEAL  FKOM  THE  SUPEEME  COUET  OF  THE  CAPE  OF 
GOOD  HOPE. 

Status  of  Church  of  South  Africa — Endowments  of  the  Church  of  England  in 
South  Africa — Construction  of  Articles  of  Constitution — Effect  of  Proviso 
repudiating  Privy  Council  Decisions. 

The  Church  of  the  Province  of  South.  Africa  is  not  a  Church  in  connection 
with  the  Church  of  England  as  by  law  established. 

Although  there  are  in  the  articles  of  the  constitution  of  the  Church  of 
'  the  Province  of  South  Africa  general  expressions  affirming  in  the  strongest 
way  the  connection  of  the  Church  of  the  Province  with  the  Church  of  England, 
and  its  adherence  to  the  faith  and  doctrine  of  the  Church  of  England,  yet 
by  the  proviso  in  the  said  articles  to  the  effect  that  in  the  interpretatiou  of 
such  faith  and  doctrine  it  is  not  bound  by  the  decisions  of  the  tribunals  of 
the  Church  of  England,  it  is  practically  declared  that  the  connection  is  not 
maintained. 

In  a  suit  by  the  Bishop  of  Graham's  Town  (one  of  the  dioceses  of  the 
Church  of  the  Province)  against  the  ofBciating  minister  in  possession  of  the 
church  of  St.  George  in  Graham's  Town  to  enforce  sentences  of  the  Diocesan 
Court  of  Graham's  Town,  whereby  the  defendant,  a  member  of  the  Church 
of  the  Province,  subject  to  its  constitution  and  canons,  and  to  the  episcopal 
jurisdiction  of  the  plaintiff,  had  been  found  guilty  of  contumacious  dis- 
obedience, suspended  from  his  ministerial  functions  until  he  should  engage 
not  to  repeat  the  ofience  of  preventing  the  bishop  from  preaching  or  minister- 
ing in  the  church  of  St.  George,  and  finally  excommunicated ;  it  appeared 
that  the  church  of  St.  George  had  been  duly  dedicated  to  ecclesiastical  pur- 
poses in  connection  with  the  Church  of  England  as  by  law  established,  and 
for  no  other  purposes,  and  was  held  by  trustees  for  those  purposes : — 

Held,  that  the  plaintiff  had  no  right  in  the  said  church  of  St.  George,  and 
that  his  suit  must  be  dismissed. 

Appeal  from  a  judgment  of  the  Supreme  Court  dated  26th 
August,  1880,  in  a  suit  brought  by  the  appellant  on  the  24th 
February,  1880. 

*  Present: — Sir  Barnes  Peacock,  Sir  Kobert  P.  Collier,  Sir  James 
Haknen,  Sir  Eichard  Coctch,  and  Sir  Arthur  Hobhouse. 


Plaintiff  ; 


Defendant. 
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The  main  question  decided  in  this  appeal  is  whether  or  not  the      J.  0. 
Church  of  South  Africa  is  a  Church  in  connection  with  the  Church  1882 
of  England  as  by  law  established.    It  arose  in  reference  to  the  Mkreiman 
church  of  St.  George  in  Graham's  Town,  which  had  been  con-  ^jlliams 

veyed  to  successive  trustees  upon  condition  that  it  should  for   

ever  thereafter  be  used  for  ecclesiastical  purposes  in  connection 
with  the  Church  of  England.  The  circumstances  under  which  it 
arose  are  detailed  in  the  judgment  of  their  Lordships.  They 
relate  to  a  dispute  between  the  appellant  and  the  respondent,  and 
to  the  right  of  the  former  to  preach,  in  the  church  of  St.  George. 

The  declaration  averred  that  the  members  of  the  "  Church  of 
the  Province  of  South  Africa,  otherwise  known  as  the  Church  of 
England,  or  the  English  Church,  or  the  Church  of  the  Anglican 
Communion  in  these  parts,"  had  adopted  certain  rules  for  enforcing 
discipline  within  their  body  which  were  binding  upon  them,  and 
had  agreed  that  the  provincial  synod  should  be  their  legislative 
body,  and  that  the  Diocesan  Court  of  Graham's  Town  was  a  com- 
petent tribunal  in  this  behalf. 

It  then  referred  to  the  letters  patent  constituting  the  see  of 
Graham's  Town,  and  to  the  power  to  appoint  dignitaries  given  by 
them,  to  the  creation  of  the  deanery,  and  the  constitution  of  the 
cathedral  church,  and  alleged  that  the  Bishop  of  Graham's  Town 
in  his  episcopal  capacity  had,  and  had  exercised,  the  right  of 
ofiSciating  and  performing  all  ecclesiastical  functions  within  the 
cathedral  church. 

The  declaration  then  set  out  the  dealings  with  the  property 
forming  the  site  of  the  cathedral.  It  then  set  out  the  appoint- 
ments of  the  respondent  as  Dean  and  Kector  of  the  Cathedral 
Church  of  St.  George,  and  alleged  that  he  was  bound  by  the  rules 
of  the  provincial  synod,  set  forth  the  proceedings  in  the  Diocesan 
Court,  by  which  the  respondent  had  been  found  guilty  of  con- 
tumacious disobedience  to  the  plaintiff,  and  first  suspended,  and 
then  finally  excommunicated ;  and  concluded  by  averring  that 
the  respondent  had  not  submitted  himself  to  the  sentences  pro- 
nounced by  that  Court. 

The  declaration  then  prayed  the  Court  by  its  judgment  to 
declare  that  the  respondent  was  one  of  the  clergy  of  the  said 
Church  and  bound  by  its  laws;  that  he  was  bound  to  submit  to 
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J.,C.  the  sentences  of  the  Diocesan  Court,  and  that  he  was  lawfully 
1882  suspended  from  his  oflSce;  that  the  appellant  in  his  episcopal 
Meerbian  capacity  had  the  right  to  officiate  in  the  cathedral  church,  and  to 
have  free  access  to  the  land  and  premises.  And  it  further  prayed 
for  a  perpetual  interdict,  restraining  the  respondent  from  hinder- 
ing the  appellant  in  his  lawful  ministrations,  and  from  officiating 
as  a  dignitary  or  priest  of  the  said  church,  or  receiviDg  any 
emoluments  in  respect  thereof  within  the  diocese  of  Graham's 
Town. 

The  respondent  by  his  pleas  claimed  to  be  a  priest  of  the  Church 
of  England  as  by  law  established,  senior  colonial  chaplain  at 
Graham's  Town,  and  rector  of  the  church  of  St.  George,  Graham's 
Town.  He  admitted  the  existence  within  the  colony  of  a  religious 
association  styling  itself  the  Church  of  the  Province  of  South 
Africa,  which  he  said  was  entirely  independent  of,  and  distinct 
from,  the  Church  of  England  as  by  law  established,  and  of  which 
he  said  that  he  was  not  a  member.  He  denied  that  the  appellant 
was  a  bishop  of  the  Church  of  England  as  by  law  established,  or 
that  he  had  any  right  in  the  church  of  St.  George,  the  trusts 
whereof  he  alleged  to  be  for  the  Church  of  England  as  by  law 
established,  and  he  disputed  the  validity  of  the  transfer  of  the 
church  made  in  1871,  by  which  it  had  been  conveyed  to  the 
Board  of  Diocesan  Trustees  for  the  diocese. 

To  this  was  added  a  denial  of  most  of  the  allegations  contained 
in  the  declaration. 

By  a  second  plea  he  raised  a  question  of  the  validity  of  the 
constitution  of  the  Diocesan  Court  of  Graham's  Town. 

To  this  second  plea  the  appellant  specially  replied,  and  there 
was  a  formal  rejoinder. 

The  Court  unanimously  decided  that  the  respondent  should 
have  *'  absolution  from  the  instance  "  with  costs. 

The  Chief  Justice  pointed  out  that  the  real  question  to  be 
decided  was  the  legal  status  of  the  two  parties  in  respect  of  the 
cathedral  church  of  St.  George,  Graham's  Town.  For  his  decision 
he  mainly  relied  upon  the  facts  that  the  appellant  was  not  Bishop 
of  Graham's  Town  within  the  meaning  of  the  letters  patent,  that 
the  Crown  might  even  now  appoint,  and  the  Archbishop  of  Canter- 
bury ordain  and  consecrate,  a  bishop  under  the  letters  patent,  that 
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the  appellant  was  also  not  Bishop  of  Graham's  Town  within  the      J.  0. 
meaning  of  the  transfer  of  1871,  and  that  the  trusts  of  the  cathe-  1882 
dral,  being  for  the  Church  of  England,  were  inconsistent  with  its  mekriman 
being  claimed  or  used  by  the  appellant  as  a  bishop  of  the  Church  ^wriLLj^Ms 

of  the  Province  of  South  Africa,  which  was  a  different  Church,   

and  that  the  appellant's  claim  was  contrary  to  Ordinance  No.  2 
of  1839. 

The  Chief  Justice  also  stated  that  the  respondent  was  not 
estopped  from  shewing  that  the  church  of  St.  George,  and  the 
respondent  himself  as  colonial  chaplain  and  de  facto  rector  of 
that  church,  were  not  under  subjection  to  the  appellant  or  to  the 
provincial  synod,  and  that  to  entitle  the  appellant  to  the  declara- 
tions and  interdict  which,  he  prayed,  other  parties  ought  to  have 
been  added  as  defendants,  and  on  all  these  grounds  he  decided 
against  so  much  of  the  declaration  as  related  to  the  user  of  the 
cathedral. 

W^ith  regard  to  the  other  parts  of  the  prayer,  he  inclined  to 
think  that  the  constitution  of  the  first  Diocesan  Court  was 
regular,  but  he  decided  that  the  respondent  held  no  office  as 
dignitary  or  priest  of  the  Church  of  the  Province  of  South  Africa, 
and  that  as  he  had  been  excommunicated  the  appellant  could  not 
ask  to  have  it  declared  that  he  was  still  one  of  the  clergy  of  that 
Church,  but  in  order  not  to  debar  the  appellant  from  having  his 
legal  status  declared  in  a  proper  suit,  he  entered  the  judgment  as 
absolution  from  the  instance,  instead  of  for  the  defendant. 

Mr.  Justice  Dwyer  concurred  in  all  the  grounds  stated  by  the 
Chief  Justice  on  behalf  of  the  respondent.  He  went  further,  and 
held  that  the  respondent  never  was  a  member  of  the  Church  of 
the  Province  of  South  Africa,  but  that  if  he  ever  was  he  had 
withdrawn  by  his  protest,  that  the  constitution  of  the  Diocesan 
Court  was  bad,  and  the  sentence  pronounced  utterly  void. 

Mr.  Justice  Smith  held  that  the  respondent  had  by  his  acts 
precluded  himself  from  denying  that  he  had  been  a  member  of 
the  Church  of  the  Province  of  South  Africa,  and  doubted  whether 
the  appellant  was  not  entitled  to  an  interdict  restraining  the 
respondent  from  interfering  with  the  exercise  of  his  lawful  epis- 
copal functions,  but,  having  regard  to  the  questions  of  property 
raised,  and  the  absence  of  the  necessary  parties  for  the  decision 
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J.  a  of  those  qaestious,  he  concurred  in  the  judgment  of  absolution 
1882      from  the  instance. 

Mbreiman 

_  JDavey,  Q.C.,  and  Jeune  (Muir  Mackenzie  and  Bale  Hart  with 

Williams.  ,  v 

—  them),  for  the  appellant:— 

The  contentions  are,  first,  that  the  appellant,  Bishop  Merri- 
man,  is  the  successor  of  the  Bishops  of  Graham's  Town,  and 
as  bishop  of  that  diocese  in  the  Church  of  South  Africa  is 
entitled  to  exercise  over  the  respondent  as  one  of  his  clergy,  and 
over  "the  cathedral  church  of  St.  George,  the  authority  which  is 
disputed  in  this  case ;  second,  that  the  Church  of  the  Province  of 
South  Africa  is  a  branch  of  the  Church  of  England. 

The  evidence  shews  that  the  church  of  St.  George  was  originally 
government  property.  The  practice  was  to  appoint  the  colonial 
chaplain  as  the  officiating  minister  or  rector  of  that  church. 
Keference  was  made  to  Ordinance  No.  2  of  1839,  the  letters  patent 
of  1847  creating  the  see  of  Cape  Town,  and  the  grant  of  the  church 
in  1849.  In  1853  a  constitution  and  representative  Parliament 
were  established  in  the  colony  ;  after  which  the  letters  patent, 
without  being  wholly  void,  had  no  power  to  create  coercive,  as 
distinct  from  consensual,  jurisdiction.  Thereupon  Bishop  Gray 
resigned  his  bishopric  under  the  letters  patent  of  1847,  the  diocese 
was  divided  into  those  of  Cape  Town,  Graham's  Town,  and  Natal, 
followed  by  the  patents  of  appointment  of  the  three  bishops,  Bishop 
Gray  becoming  thereunder  the  metropolitan.  In  1857  fresh  letters 
were  issued  appointing  Bishop  Cotterill  Bishop  of  Graham's  Town 
in  the  place  of  Bishop  Armstrong,  deceased,  making  him  a  body 
corporate.  Keference  was  then  made  to  Act  30  of  1860,  autho- 
rizing a  transfer  of  certain  immoveable  property  in  Graham's 
Town  by  the  Bishop  of  Cape  Town  to  the  bishop  of  the  diocese. 
In  1863  (March  4)  the  site  of  St.  George's  Church,  as  specified  in 
the  grant  of  1849,  was  thus  transferred,  subject  to  the  condition 
as  expressed  in  the  former  grant  that  it  should  be  "for  ever 
thereafter  used  for  ecclesiastical  purposes  in  connection  with  the 
Church  of  England,  and  to  and  for  no  other  use  or  purpose  what- 
soever." It  was  only  a  transfer  of  the  legal  estate  and  did  not 
affect  the  trusts.  In  1860  and  1863  the  first  sessions  of  the 
synod  of  the  Diocese  of  Gral)am's  Town  were  held  under  the 
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presidency  of  the  bishop,  at  which  acts  rules  and  regulations      J.  C. 
were  made  and  promulgated.    In  1865  the  respondent  received  1882 
his  appointment  as  dean  of  the  cathedral  from  the  bishop,  and  Merriman 
at  the  same  time  was  appointed  by  the  Government  colonial  ^j^liams 

chaplain  on  the  recommendation  of  the  bishop.    He  then  took   

the  oath  of  obedience  to  the  bishop  and  his  successors ;  i.e.,  not 
letters  patent  successors,  but  consensual  successors ;  and  he  at  the 
same  time  agreed  to  be  bound  by  the  rules  and  regulations  of 
the, diocesan  synod,  except  where  they  were  contrary  to  the  laws 
of  the  Church  of  England.    There  was  no  precise  evidence  as  to 
how  the  respondent  came  to  be  appointed  to  the  rectory  of  St. 
George,  but  he  received  the  keys  from  the  vestry,  and  was  in- 
ducted by  the  bishop.    In  1867  and  1869  sessions  of  the  synod  of 
the  diocese  of  Graham's  Town  were  held,  and  the  respondent  took 
an  active  part  thereio.    In  1870  the  first  provincial  synod  of  the 
Church  of  the  Province  was  held  at  Cape  Town,  presided  over  by 
the  then  Metropolitan.    The  respondent  was  present  and  took 
part  in  the  proceedings.    At  this  synod  various  articles  were  passed, 
and  the  constitution  and  canons  of  the  Church  of  the  Province 
agreed  upon.    Eeference  was  made  to  those  articles,  and  it  was 
contended  that  they  were  merely  an  agreement  between  the  parties 
giving  themselves  a  corporate  organization.   They  declared  them- 
selves members  of  the  Church  of  England,  provided  for  election  of 
bishops  and  for  tribunals.    Then  came  the  transfer  of  the  site  of 
St.  George's  Church  from  Bishop  Cotterill  to  the  diocesan  board 
of  trustees.    In  the  same  year  Bishop  Cotterill  resigned,  and  the 
appellant  was  elected  under  tho  provisions  of  the  constitution  and 
canons  of  the  Church  (the  respondent  presiding  at  his  election 
and  voting  for  him),  and  consecrated  in  his  place,  and  thereafter 
exercised  full  rights  of  bisiiop.    In  1873  the  fifth  session  of  the 
diocesan  synod  was  held  under  the  presidency  of  the  appellant 
as  bishop,  and  the  respondent  took  part  in  the  proceedings.  In 
1875  the  respondent  first  raised  objection  to  the  appellant  as 
bishop,  and  disclaimed  the  jurisdiction  of  the  Church  of  South 
Africa.    In  1878  ensued  a  correspondence  between  tho  appellant 
and  respondent  which  led  to  a  rupture,  in  which  the  only  point 
raised  was  whether  by  English  church  law  the  dean  could  exclude 
tlie  bishop  from  the  cathedral  pulpit.    Then  canio  tho  dispute  in 
the  cathedral,  and  (he  proceedings  in  tlio  Diocesan  Court  which, 
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V. 

Williams. 


J.  0.      under  canon  23,  clause  1,  sect.  6,  and  subsequently  under  canon 
1882       19,  clause  15,  and  canon  21,  clause  1,  sentenced  the  respondent  as 
Merman  above  stated. 

It  was  contended  that  under  these  circumstances  the  respondent 
was  by  his  promise  and  conduct  bound  by  the  rules  of  the  pro- 
vincial synods  as  well  as  by  the  rules  of  the  diocesan  synods,  and 
had  submitted  himself  to  and  agreed  to  be  bound  by  the  sentences 
of  the  ecclesiastical  tribunals  established  thereunder.  As  regards 
his  alleged  status  as  dean.  Bishop  Cotterill's  letters  patent  of  1857 
did  not  authorize  him  to  create  a  deanery  or  anything  but  a 
titular  dean,  and  the  respondent  had  no  rights  in  the  cathedral 
except  such  as  he  derived  by  agreement  under  the  voluntary 
religious  association  to  which  he  belonged.  He  had  no  rights  of 
access  to  the  cathedral  except  by  permission  of  the  trustees. 
Then  with  regard  to  the  appellant,  he  is  a  successor  of  Bishop 
Cotteriirs,  and  a  bishop  of  a  Church  in  connection  with  the  Church 
of  England  within  the  meaning  of  the  trusts  created  by  the  grant 
of  1849,  and  never  since  varied.  He  is  therefore  an  object  of  the 
trusts  upon  which  the  church  of  St.  George  is  held,  and  is  entitled 
to  the  relief  which  he  prays  in  reference  thereto.  Keference  was 
made  to  the  Constitution  of  1870.  No  doubt  the  Bishop  of  Natal 
was  not  a  member  of  the  synod  which  passed  it,  but  there  may 
be  two  voluntary  associations  in  connection  with  the  Church  of 
England.  As  regards  the  proviso  relating  to  the  decisions  of 
the  Privy  Council,  it  only  states  what  is  really  the  fact,  that  as 
an  unestablished  Church  the  association  is  not  bound  by  those 
decisions.  The  jurisdiction  of  the  bishop  was  wholly  consensual, 
his  position  qua  bishop  was  neither  better  nor  worse  for  having 
letters  patent :  see  Lon^  v.  Bishop  of  Cape  Town  (1),  decided  in 
1863;  In  re  Bishop  of  Natal  (2),  decided  in  186i;  Bishop  of  Natal 
V.  Gladstone  (3),  decided  in  1866 ;  Bishop  of  Cape  Town  v.  Bishop 
of  Natal  (4) ;  Cairncross  v.  Lorimer  (5). 

Even  suppose  there  was  a  severance  between  the  two  churches, 
it  did  not  follow  that  the  preaching  of  the  bishop  could  not  be  a 
performance  of  the  use  for  which  the  land  was  held,  or  that  there 
was  any  breach  of  trust  by  the  respondent  in  permitting  it,  or  in 

(1)  1  Moore,  P.  C.  (N.S.)  411.  (4)  6  Moore,  P.  C.  (N.S.)  203 ;  Law 

(2)  3  Moore,  P.  C.  (N.S.)  115.  Rep.  3  P.  C.  1. 

(3)  Law  Pep.  3  Eq.  1.  (5)  7  Jur.  (N".S.)  149. 
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having  agreed  to  permit  it.  There  was  no  suggestion  of  any  un- 
sound doctrines,  inconsistent  with  those  of  the  Church  of  England, 
the  bishop  being  himself  an  ordained  clergyman  of  that  Church. 
Mere  variation  in  formation  and  organization  does  not  prevent 
church  union  or  connection. 

Charles,  Q.C.,  and  Dr.  PhiUimore,  for  the  respondent : — 

The  main  question  raised  is  as  to  the  status  of  the  Church  of 
South  Africa.  Another  question  is,  what  was  the  position  of 
Bishop  Merriman  in  relation  to  St.  George's  Cathedral  at  the  date 
of  his  consecration. 

With  regard  to  St.  George's  Cathedral,  neither  the  appellant 
nor  the  provincial  synod  had  any  rights  to  or  in  either  the  site  or 
the  building.  Under  the  Ordinance  2  of  1839,  an  elected  vestry 
and  churchwardens  had  the  management  of  the  cathedral.  The 
officiating  minister  was  ex  officio  chairman  of  the  vestfy,  and 
received  from  them  the  keys,  and  with  the  keys  the  possession  of 
the  building.  The  site  was  originally  Crown  land,  the  church  was 
built  on  Crown  land,  and,  by  the  grant  of  1849  to  the  then  Bishop 
of  Cape  Town  trusts  were  imposed  upon  it  for  the  benefit  of  the 
Church  of  England.  Those  trusts  have  never  been  varied.  It  is 
questionable  whether  the  site,  which  had  been  vested  in  the  earlier 
corporation  known  as  the  Bishop  of  Cape  Town,  had  ever  vested 
in  the  subsequent  corporation  known  as  the  Bishop  of  Cape  Town. 
With  regard  to  the  later  transfer  to  the  trustees  in  1871,  that  does 
not  appear  to  have  had  the  consents  required  by  Act  30  of  1860, 
and  was  invalid.  With  regard  to  the  valid  grant  of  1819,  the 
Crown  had  power  to  declare  therein  the  rules  and  regulations 
under  which  the  church  should  be  held.  It  did  not  do  so,  and 
the  only  regulation  declared  after  1819  by  the  grantor  was  in  the 
letters  patent  of  1853.  Bishop  Armstrong's  position  in  reference 
to  the  cathedral  was  that  he  had  a  right  of  access  thereto  by  virtue 
of  the  document  which  created  St.  George's  Church  the  cathedral 
church,  in  the  same  way  as  Bishop  Colenso  had  right  of  access 
to  the  Cathedral  of  Natal ;  see  Bishop  of  Cape  Town  v.  Bishop  of 
Natal  (1).  As  for  the  legal  ownership  of  the  church,  that  was 
assumed  by  the  Act  of  18G0  to  be  vested  in  the  bishop,  but 

(1)  Law  Kq).  o  1\  C.  l.".. 
Vol.  Yll.  3         2  L 


J.  C. 

1882 
RIeeriman 

V. 

Williams. 
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J.  0.      apart  tlierefrom  it  was  apparently  in  the  Crown.    Assuming  that 
1882       Bishop  Cotterill  made  a  valid  transfer  by  the  deed  of  1871,  the 
Meeriman  trusts  thereof  are  inconsistent  with  the  trusts  on  which  the  land 
Williams         held.    For  upon  the  resignation  of  Bishop  Cotterill  he  had  no 
—      successors  within  the  meaning  of  the  letters  patent  of  1857.  The 
appellant  was  consecrated  by  the  Bishop  of  Cape  Town,  and  has 
no  right  or  title  to  any  access  to  this  church  as  his  cathedral.  He 
was  not  named  by  the  Crown  or  consecrated  by  the  Archbishop  of 
Canterbury,  and  therefore  does  not  possess  either  qualification 
contemplated  by  the  letters  patent.    Even  if  the  church  had  been 
made  a  cathedral  it  was  not  made  the  appellant's  cathedral.  Con- 
secration did  not  make  him  a  successor  to  Bishop  Cotterill.  To 
ascertain  that  one  cannot  go  behind  the  letters  patent.  Besides 
his  not  fulfilling  the  qualifications  imposed  by  the  only  document 
which  regulates  his  right  of  access  to  the  cathedral,  he  was  a  bishop 
of  the  Church  of  South  Africa,  and  as  such  not  an  object  of  the 
trusts  on  which  the  church  was  held. 

With  regard  to  the  status  of  the  Church  of  South  Africa,  there 
was  a  broad  distinction  between  what  happened  in  the  provincial 
,"Synod  and  the  previous  diocesan  synods  of  1860  and  1863,  It  was 
rafter  1863  that  the  then  Bishop  of  Cape  Town  had  attempted  to 
force  upon  Mr.  Long  the  duty  of  attending  the  synod,  and  had 
summoned  and  deposed  Bishop  Colenso  for  teaching  heretical 
doctrines.  Then  came  the  decisions  cited  on  the  other  side,  and 
also  Williams  v.  Bishop  of  Salisbury  (1)  and  Martin  v.  Mackon- 
.ochie  in  1868  (2). 

These  decisions,  together  with  the  case  of  Gorham  v.  BisJiop  of 
jExeter  (3),  declared  the  law  of  the  Church  of  England.  Then 
came  the  provincial  synod  of  1870,  which  by  its  articles  of  con- 
stitution (see  especially  the  proviso  to  clause  1)  constituted  an 
association  not  governed  by  those  decisions,  and  thereby  effected 
a  severance  from  the  Church  of  England,  and  effected  essential 
variations  between  the  two  Churches  in  regard  to  their  several 
standards  of  faith  and  doctrine.  The  new  Church  was  not  to  be 
bound  by  any  decisions  except  those  of  its  own  ecclesiastical  tri- 
bunal, constituted  in  a  totally  different  spirit  from  that  in  which 

(1)  2  Moore,  P.  C.  (N.S.)  375.  (2)  Law  Rep.  2  P.  C.  365. 

(3)  Moore's  Ecp,  (Ed.  1852.) 
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the  English  Church  has  since  the  Keformation  constituted  its  J.O. 
Courts.    The  appellant,  therefore,  not  merely  has  not  made  out  1882 
his  title  as  successor  within  the  meaning  of  the  grant  by  the  Meeeimak 
Crown,  but  if  he  is  successor,  he  succeeds  as  a  bishop  of  a  different  Williams. 
Church  from  that  contemplated  by  the  grant. 

It  is  not  enough  to  say  that  the  defendant  might  lawfully  have 
permitted  the  plaintiff  access  to  the  cathedral  and  its  pulpit. 
Nothing  which  the  respondent  did  has  affected  his  position  as 
ofiSciating  minister  so  as  to  confer  on  the  appellant  the  right 
which  he  claims  :  McAllister  v.  Bishop  of  Bochester  (1).  It  was  not 
competent  to  the  respondent  as  Crown  chaplain  and  ofiSciating 
minister  to  contract  away  his  rights  and  duties  to  his  trust  and 
the  objects  of  the  trust :  Bishop  of  Natal  v.  Gladstone  (2)  ;  In  re 
Bishop  of  Natal  (3). 

Further,  the  action  is  defective  for  want  of  the  necessary  parties 
— the  trustees  and  the  vestry — and  no  relief  can  be  granted  in 
this  suit  affecting  the  rights  of  those  who  are  not  parties  to  it. 
The  appellant  cannot  derive  from  contract  with  the  respondent 
the  rights  which  he  claims,  and,  as  regards  the  decision  of  the 
Diocesan  Courts,  they  were  not  properly  constituted,  since  two 
canons  were  not  assessors.  Even  if  they  had  been,  the  appellant, 
as  a  judge  of  a  consensual  body,  cannot  sue  to  enforce  his  own 
decisions,  which  confer  rights  on  parties  other  than  himself,  and 
it  devolves  upon  them  to  institute  the  proceedings:  Langi  v. 
Furves  (4). 

Bavetjy  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Arthur  Hobhouse  : — 

In  this  case  the  plaintiff  in  the  Court  below  and  the  appellant 
here  is  the  Bishop  of  Graham's  Town,  one  of  the  dioceses  of 
the  province  of  the  Church  of  South  Africa.  The  defendant  in 
the  Court  below  and  the  respondent  licre  bears  the  title  of  Dean 
of  Graham's  Town ;  he  is  also  the  colonial  chaplain  appointed  by 


J.  C. 

1882 
June  28. 


(1)  r>  C.  r.  D.  194. 

(2)  Law  Kep.  3  Eq.  43. 


(3)  3  Moore,  V.  C.  155. 

(4)  15  Moore,  P.  C.  389. 

3  2  L  2 
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J.  C.      the  Crown  for  Graham's  Town ;  and  he  is  de  facto  the  officiating 
1882      minister,  sometimes  called  the  rector,  of  the  church  of  St.  George 
Merbiman        Graham's  Town.    The  controversy  between  the  parties  has 
Williams  ^  ^^^Y  inaportant  question,  but  its  earlier  phases  are 

  comparatively  unimportant,  and  may  be  briefly  stated. 

In  the  year  1878  a  difference  of  opinion  arose  respecting  the 
right  to  preach  in  the  church  of  St.  George.  The  plaintiff 
claimed  it  as  his  cathedral,  in  which  he  had  a  right  to  preach 
whenever  he  thought  fit.  The  defendant  was  willing  to  allow  the 
plaintiff  to  preach  whenever  he  thought  fit  as  a  matter  of 
courtesy  ;  but  as  to  the  matter  of  right,  he  held  that  he  as  dean 
had  control  over  the  arrangements.  The  plaintiff  would  not 
consent  to  preach  except  as  a  matter  of  right. 

On  the  17th  of  April,  1879,  the  plaintiff  attended  the  church 
with  the  object  of  preaching,  having  previously  admonished  the 
defendant  in  a  formal  way  not  to  hinder  him,  but  the  defendant 
anticipated  the  usual  time  for  the  delivery  of  the  sermon,  and 
began  to  preach  himself,  whereupon  the  plaintiff  protested  and 
left  the  church. 

For  this  conduct  the  defendant  was  presented  in  the  Diocesan 
Court  of  Graham's  Town,  and  was  there  found  guilty  of  contu- 
macious disobedience,  and  of  conduct  giving  just  cause  of  offence 
or  scandal  to  the  Church ;  and  he  w^as  suspended  from  his  minis- 
terial functions  for  one  calendar  month,  and  further  until  he 
should  engage  not  to  repeat  the  offence  of  preventicg  the  bishop 
from  preaching  or  ministering  in  the  church  of  St.  George.  As 
the  defendant  refused  to  obey  that  sentence,  he  was  excommuni- 
cated by  a  subsequent  decree  of  the  same  Court. 

The  present  suit  was  instituted  to  enforce  the  sentences  of  the 
Diocesan  Court.  By  his  declaration,  filed  on  the  21st  of  April, 
1880,  after  shewing  that  he  and  the  defendant  are  officers  of  the 
Church  of  the  Province  of  South  Africa,  the  plaintiff  prays  relief 
in  the  following  terms : — 

"Wherefore  the  plaintiff  says  that  an  action  has  accrued  to 
him,  and  he  prays  that  this  honourable  Court  will  by  its  judgment 
declare — 

"  That  the  defendant  is  one  of  the  clergy  of  the  said  Church 
within  the  true  intent  and  meaning  of  Article  XX I Y.  of  the 


VOL.  VII.]] 


AND  PRIVY  COUNCIL. 


495 


Constitution  thereof,  and  is  bound  by  the  laws  of  the  said  Church,  j.  c. 
and  by  the  rules  and  regulations  made  by  the  said  diocesan  synod  i882 
of  Graham's  Town,  and  by  the  said  provincial  synod,  or  either  of  MERRniAx 

them.  ^• 

Williams. 

That  the  defendant  is  bound  to  accept  and  immediately  sub-   

mit  to  any  sentence  depriving  him  of  any  or  all  of  the  rights  and 
emoluments  appertaining  to  the  office  of  dean  and  rector  of  the 
cathedral  church  of  St.  George,  or  to  any  other  office  or  benefice 
held  or  enjoyed  by  him  as  dignitary  or  priest  of  the  said  church 
within  the  diocese  of  Graham's  Town,  such  sentence  having  been 
passed  upon  him  after  due  examination  had  by  the  Diocesan 
Court  of  Graham's  Town,  being  a  tribunal  acknowledged  by  the 
provincial  synod  for  the  trial  of  a  clergyman,  saving  all  rights  of 
appeal  allowed  by  the  said  provincial  synod. 

That  under  and  by  virtue  of  the  sentences  passed  upon  the 
defendant  by  the  Diocesan  Court  of  Graham's  Town,  on  the  5th  of 
August  and  the  13th  of  November,  1879,  respectively  as  aforesaid, 
the  defendant  is  lawfully  suspended  from  his  office  of  priest  and 
other  spiritual  promotion  and  dignity,  with  total  loss  of  all  emolu- 
ments derived  from  any  benefice  or  attached  to  any  office  or 
offices  heretofore  held  by  him  as  dignitary  or  priest  of  the  said 
church  within  the  diocese  of  Graham's  Town. 

**  That  the  plaintiff  in  his  episcopal  capacity  has  the  right  of 
officiating  and  performing  all  ecclesiastical  functions  within  the 
said  cathedral  church. 

"  That  the  plaintiff,  in  his  said  capacity,  shall  have  free  and 
uninterrupted  access  to  the  land  and  premises  comprised  in  the 
transfer  bearing  date  the  .17th  of  June,  1871,  to  the  trustees 
under  the  Diocesan  Trust  Board  of  the  diocese  of  Graham's  Town, 
of  the  site  of  the  said  cathedral  church  of  St.  George,  and  to 
the  said  church  or  cathedral  or  other  buildings  erected  thereon, 
for  the  purpose  of  enjoying  and  exercising  all  rights,  privileges, 
and  immunities,  which  have  heretofore  been  enjoyed  and  exer- 
cised or  ought  to  be  enjoyed  and  exercised  by  the  Bishop  of 
Graham's  Town  as  such  bishop  or  otherwise,  in  reference  to  or 
within  the  cathedral  thereon  and  its  appurtenances,  and  that  the 
defendant  and  his  agents  shall  be  restrained  from  in  any  manner  ' 
interfering  with  such  access,  enjoyment,  or  exercise. 
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J.  C.         "And  the  plaintiff  further  prays  that  this  honourable  Court 
1882      will  grant  a  perpetual  interdict  restraining  the  defendant  from 
Meebiman  hindering  the  plaintiff  in  his  lawful  ministrations  within  the 
WilSams    diocese  of  Graham's  Town,  and  further  restraining  the  defendant 
  from  officiating  or  performing  any  ecclesiastical  functions  what- 
soever, and  from  receiving  any  emoluments  in  respect  of  the  per- 
formance of  any  ecclesiastical  functions  whatsoever  within  the 
limits  of  the  diocese  of  Graham's  Town,  as  a  dignitary  or  priest  of 
the  said  Church."      .  r  - 

By  his  pleas  the  defendant  claims  to  be  rector  of  the  church  of 
St.  George,  and  to  perform  ecclesiastical  functions  in  that  church 
as  a  priest  of  the  Church  of  England  as  by  law  established,  fle 
says  that  the  Church  of  the  Province  of  South  Africa  is  a  religious 
association  entirely  independent  of  the  Church  of  England  as  by 
law  established ;  that  he  himself  is  not  a  member  of  that  Church, 
nor  bound  by  its  constitutions  or  canons ;  that  the  church  of 
St.  George  is  held  in  trust  for  ecclesiastical  purposes  in  connec- 
tion with  the  Church  of  England  as  by  law  established ;  and  that 
the  plaintiff  and  the  Church  of  South  Africa  have  no  authority  or 
jurisdiction  over  it. 

On  the  26th  of  August,  1880,  the  Supreme  Court  pronounced  a 
decree  absolving  the  defendant  from  the  instance  with  costs 
against  the  plaintiff.  The  ground  principally  relied  on  by  the 
Chief  Justice,  Sir  Henry  De  Yilliers,  was  that  the  church  of  St. 
George  had  been  devoted  to  ecclesiastical  purposes  in  connection 
with  the  Church  of  England,  and  that  the  Church  of  South  Africa 
was  not,  so  far  as  the  circumstances  of  the  colony  would  permit,  a 
part  of  the  Church  of  England.  Mr.  Justice  Dwyer  concurred, 
but  he  also  thought,  cojitrary  to  the  opinion  of  the  Chief  Justice, 
that  the  defendant  had  not  so  acted  as  to  give  the  plaintiff  the 
episcopal  jurisdiction  claimed  by  him.  Mr.  Justice  Smith  ex- 
pressed no  opinion  on  the  main  question  decided  by  the  Chief 
Justice,  doubting  whether  it  could  be  properly  raised  in  this  suit ; 
but  he  concurred  in  the  decree  on  the  ground  that  the  necessary 
parties  for  discussing  that  question  were  not  before  the  Court. 

Their  Lordships  have  now  to  consider  whether  this  decree  is 
right.  Before  entering  on  the  discussion  they  wish  to  say  that  in 
the  careful  and  elaborate  judgment  of  the  Chief  Justice  the  case 
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Williams. 


is  treated  with  a  gravity  befitting  its  importance,  and  every  topic  j.  c. 
in  turn  is  handled  with  a  fulness  and  clearness  which  are  of  the  i882 
greatest  assistance  to  those  who  have  to  review  it.  Merriman 

They  also  wish  to  state  their  sense  of  the  judicial  method  and 
impartiality  which  marks  the  proceedings  of  the  Diocesan  Court. 
An  objection  has  been  raised  to  those  proceedings  on  the  ground 
that  the  Court  was  improperly  constituted,  and  Mr.  Justice  Dwyer 
was  of  that  opinion ;  but  in  the  view  which  their  Lordships  take 
of  the  case  it  is  not  necessary  to  express  any  opinion  on  that  point. 

Turning  now  to  the  plaintiff's  prayer,  it  is  clear,  and  it  has  not 
been  disputed  by  his  counsel  at  the  Bar,  that  the  greater  part  of 
it  asks  relief  which  is  beyond  the  competence  of  the  Civil  Court 
to  grant  in  this  suit. 

The  defendant  is  not  receiving  any  emolument  except  as  colonial 
chaplain,  nor  does  he  hold  any  benefice  in  the  Church  of  South 
Africa,  unless  it^may  be  the  incumbency  of  the  church  of  St.'George. 
It  is  clear  therefore  that  there  is  no  question  before  the  Civil 
Court  except  that  which  relates  to  the  use  of  the  church  of 
St.  George,  and  that  the  relief  prayed  must  be  confined  to  such  an 
execution  as  under  the  circumstances  may  be  proper  of  the  trusts 
upon  which  the  church  of  St.  George  is  held. 

In  order  to  entitle  himself  to  that  amount  of  relief  the  plaintiff 
must  shew,  first,  that  he  is  a  proper  object  of  the  trusts,  and 
secondly,  that  both  as  between  himself  and  the  Defendant  and  as 
between  himself  and  other  objects  of  the  trusts,  he  is  entitled  to 
have  the  Defendant  restrained  from  and  himself  admitted  to  the 
use  of  the  church  in  question.  The  first  thing  then  to  be  ascer- 
tained is  the  precise  position  of  the  property  in  dispute. 

It  is  clear  that  the  site  had  at  some  time  been  vested  in  the 
Crown.  It  does  not  appear  by  whom  the  church  was  built,  but 
prior  to  the  year  1839  its  affairs  were  regulated  by  a  committee 
called  the  Church  Committee.  It  seems  to  have  been  the  practice 
for  the  colonial  chaplain  appointed  by  the  Crown  to  become  the 
ofiiciating  minister  of  the  church.  It  is  not  possible  upon  the 
materials  in  this  record,  and  perhaps  is  not  important,  to  ascertain 
more  precisely  the  state  of  things  prior  to  1839. 

On  the  23rd  of  January,  1839,  an  Ordinance  was  passed  by  the 
Governor  of  the  Colony  of  the  Cape  of  Good  Hope,  with  the  advice 
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J.  0.      and  consent  of  the  Legislative  Council  and  House  of  Assembly  of 

1882       that  colony.    It  recites  as  follows  : — 
Merkiman      "Whereas  it  is  expedient  that  the  inhabitants  of  Grraham's 
Williams    "^^^^  parochial  limits  thereof,  being  members  of  and 

  holding  communion  with  the  United  Church  of  England  and 

Ireland  as  by  law  established,  should  be  invested  with  the  right 
and  privilege  of  choosing  and  appointing,  under  certain  regula- 
tions, a  vestry  and  churchwardens  for  the  better  and  more  effectual 
administration  and  management  of  all  matters  connected  with  the 
church  of  Graham's  Town,  commonly  called  St.  George's  Church, 
and  that  the  said  vestry  and  churchwardens  after  having  been  duly 
appointed  should  possess  certain  powers  and  perform  certain  duties 
as  the  same  are  usually  possessed  and  exercised  by  such  officers 
according  to  the  customs  and  usages  of  the  said  United  Church  of 
England  and  Ireland.  And  whereas  on  the  appointment  of  the 
said  vestry  and  churchwardens  it  is  expedient  that  the  office  of 
church  committee  as  at  present  constituted  should  cease  and 
determine." 

Provisions  are  then  made  for  the  election  of  a  vestry  and  church- 
wardens by  the  male  inhabitants  of  Graham's  Town  and  of  the 
parochial  limits  thereof,  being  members  of  and  holding  communion 
with  the  United  Church  of  England  and  Ireland  as  by  law  estab- 
lished. 

The  officiating  minister  is  to  be  chairman  of  the  vestry,  when 
present,  and,  by  sect.  8,  the  vestry  are  to  make  rules  for  their 
own  guidance,  "  and  for  more  effectually  executing  the  provisions 
of  this  Ordinance,  and  also  to  take  such  order  for  the  management 
of  the  said  church  as  to  them  shall  seem  expedient.  Provided 
that  the  rules  contain  nothing  repugnant  to  law  or  to  the  tenor  of 
this  Ordinance,  or  to  the  customs  and  usages  of  the  United  Church 
of  England  and  Ireland  as  by  law  established." 

By  sect.  10  the  vestry  are  to  have  the  same  powers,  rights,  and 
duties  as  were  then  possessed  by  the  church  committee. 

Sect.  12  empowers  the  vestry  to  maintain  suits  in  performance 
of  the  trusts  reposed  in  them. 

Sect.  14  provides  for  the  keeping  of  accounts,  which  are  to  be 
audited  and  to  be  laid  before  the  church  members  at  a  general 
annual  meeting. 
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Sect.  15  provides  for  the  election  of  churchwardens,  to  exercise  J.  C. 
the  usual  functions  of  English  churchwardens  so  far  as  applicable  1882 
to  the  colony.  Merrimax 

Sect.  19  enacts  that  there  shall  be  set  apart  in  the  church  pews  ^jlltams 

and  seats  for  the  civil  and  military  authorities,  the  minister,  the   

officers  of  the  garrison,  and  for  troops  and  poor  people. 

Their  Lordships  consider  the  meaning  and  effect  of  this  Ordi- 
nance to  be  reasonably  clear.  Whatever  may  have  been  the  exact 
rights  of  the  Crown  and  the  inhabitants  as  between  one  another, 
the  church  was,  at  the  date  of  the  Ordinance,  property  used  for 
religious  purposes.  It  was  desired  to  place  the  arrangements  on 
a  more  public  and  permanent  basis,  and  to  have  a  governing  body 
more  responsible  and  efficient  than  the  church  committee.  For 
that  purpose  the  machinery  of  election  is  put  in  motion.  The 
persons  so  elected  are  called  a  vestry  and  churchwardens  in 
analogy  to  the  English  parochial  system,  but  they  are  elected  by 
the  church  members,  not  by  the  parishioners  at  large.  The  church- 
wardens receive  powers  analogous  to  those  of  English  church- 
wardens. But  over  and  above  that,  the  vestry  are  clothed  with 
duties  and  trusts,  and  made  subject  to  liabilities,  for  the  benefit 
partly  of  the  church  members  and  partly  of  the  Government,  such 
as  appertain  only  to  the  trustees  and  managers  of  what  we  should 
in  this  country  call  a  charitable  endowment.  It  would  be  exceed- 
ingly difficult  for  the  Crown  to  contend  that  the  Ordinance  did 
not  effect  a  permanent  dedication  of  the  site  to  charitable  uses. 
But  that  point  need  not  be  discussed,  because  such  a  dedication 
was  undoubtedly  effected  by  tlie  next  transaction. 

On  the  7th  of  June,  1849,  the  Governor  of  the  Colony,  in  the 
name  and  on  behalf  of  Her  Majesty,  granted  the  site  to  Dr.  Gray 
the  Bishop  of  Cape  Town  and  his  successors  in  the  see,  "  on  con- 
dition that  the  land  hereby  granted  shall  for  ever  hereafter  be 
used  for  ecclesiastical  purposes  in  connection  with  the  Church  of 
England,  and  to  and  for  no  other  purpose  whatsoever.  .  .  .  Sub- 
ject however  to  all  such  duties  and  regulations  as  are  either 
already  or  shall  in  future  be  established  with  regard  to  such  lands." 
The  site  is  described  as  a  piece  of  land  on  which  the  St.  George's 
Church  has  been  erected. 

It  does  not  appear  that  any  duties  or  regulations  had  been 


500 


HOUSE  OF  LOEDS 


[VOL.  vn. 


j.  C.      established  except  those  which  were  established  by  the  Ordinance 

1882       of  1839,  nor  would  there  seem  to  be  any  mode  of  establishing  any 

Mbrriman  ^^^^^^  duties  or  regulations  except  by  some  legislative  or  judicial 

^-  authority. 
Williams. 

  With  reference  to  the  expression  "ecclesiastical  purposes  in 

connection  with  the  Church  of  England,"  it  is  to  be  observed  that 
the  bishopric  of  Cape  Town  was  founded  in  the  year  1847,  at 
which  time,  as  is  stated  in  the  judgment  in  Long  v.  Bishop  of  Cajje 
Town,  the  legislative  authority  over  the  colony  was  vested  in  the 
Crown.  Bishop  Gray  was  appointed  by  Her  Majesty,  and  ordained 
and  consecrated  by  the  Archbishop  of  Canterbury,  having  first 
taken  the  oath  of  allegiance,  the  oath  affirming  the  Queen's 
supremacy,  and  the  oath  of  obedience  to  the  archbishop  as  metro- 
politan. 

When  the  gr^nt  of  1849  was  made  the  see  of  Cape  Town 
included  Graham's  Town.  But  in  the  year  1853  Dr.  Gray 
resigned  his  bishopric  in  order  that  his  diocese  might  be  con- 
tracted in  extent,  and  that  two  new  dioceses,  those  of  Graham's 
Town  and  Natal,  might  be  erected. 

On  the  8th  of  December,  1853,  the  Crown  issued  letters  patent 
assigning  to  Bishop  Gray  the  new  diocese  of  Cape  Town,  and 
appointing  him  to  be  Metropolitan  Bishop  in  the  Colony  of  the 
Cape  of  Good  Hope  and  its  dependencies,  and  the  Island  of  St. 
Helena. 

On  the  20th  of  December,  1853,  the  Crown  issued  letters  patent 
erecting  the  bishopric  of  Graham's  Town,  and  ordering  the  conse- 
cration of  Dr.  Armstrong  as  first  bishop  of  that  diocese.  The 
bishop  and  his  successors  were  made  a  body  corporate.  Graham's 
Town  was  erected  into  a  city  and  the  see  of  the  bishop.  And  it 
was  declared  "  that  the  church  called  St.  George,  in  the  said  city 
of  Graham's  Town,  shall  henceforth  be  the  cathedral  church  and 
see  of  the  ^said  John  Armstrong  and  his  successors  bishops  of 
Graham's  Town."  But  the  bishop  was  left  at  liberty  to  constitute 
any  other  church  at  Graham's  Town  to  be  his  cathedral  and  see. 
The  bishop  had  power  granted  to  him  to  found  dignities  in  his 
cathedral  and  archdeaconries  in  his  diocese.  By  the  bishop's  suc- 
cessors were  meant  persons  named  and  appointed  by  the  Crown, 
and  ordained  and  consecrated  by  the  Archbishop  of  Canterbury. 
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Some  time  previously  to  the  issuing  of  these  letters  patent  the  J.  0. 
Crown  had  granted  a  constitution  to  the  colony,  and  a  represen-  1882 
tative  colonial  legislature  had  been  established.  Merbiman 

On  the  20th  of  Noyember,  1857,  the  Crown  issued  letters  patent  ^^^j^^j^^^^ 

appointing  the  Kev.  Henry  Cotterill  to  be  Bishop  of  Graham's   

Town  in  the  place  of  Bishop  Armstrong,  who  was  then  dead,  and 
directing  the  Archbishop  of  Canterbury  to  consecrate  him.  The 
proyisions  of  this  instrument  which  relate  to  the  church  of  St. 
George,  to  the  power  of  the  bishop  to  constitute  dignitaries,  and 
to  the  nature  of  the  bishop's  successors,  are  precisely  to  the  same 
effect  with  the  corresponding  proyision  in  Bishop  Armstrong's 
patent. 

On  the  17th  of  July,  1860,  an  Act  of  the  Colonial  Legislature 
was  passed  enabling  the  Bishop  of  Cape  Town  to  transfer  to  the 
Bishop  of  Graham's  Town  for  the  time  being  and  his  successors 
all  immoveable  property  vested  in  the  Bishop  of  Cape  Town  but 
situate  in  the  diocese  of  Graham's  Town,  "provided  that  every 
such  property  so  transferred  shall  be  subject  to  the  same  trusts  in 
all  respects  after  such  transfer  as  it  was  subject  to  at  the  time  of 
such  transfer." 

By  a  deed  dated  the  4th  of  March,  1863,  the  Bishop  of  Cape 
Town  conveyed  to  Bishop  Cotterill  and  his  successors  the  land 
conveyed  by  the  grant  of  the  7th  of  June,  1849,  subject  to  the 
conditions  in  that  grant  mentioned  and  referred  to. 

By  a  deed  dated  the  17th  of  June,  1871,  Bishop  Cotterill 
conveyed  the  same  property  to  himself  and  three  other  persons, 
being  apparently  the  trustees  of  the  Diocesan  Trust  Board  of 
Graham's  Town,  to  hold  upon  the  trusts  upon  which  the  bishop 
himself  held. 

There  has  been  some  controversy  as  to  the  regularity  of  this 
conveyance  of  1871,  but  their  Lordships  hold  the  question  to  be 
immaterial.  The  interest  which  was  passed  first  to  Bishop  Gray, 
then  to  Bishop  Cotterill,  and  then  to  the  grantees  of  1871,  is  an 
interest  clothed  with  no  active  duties,  and  subject  to  the  trusts, 
duties,  and  regulations  created  by  the  Ordinance  of  1839  and  the 
conveyance  of  the  7th  of  Juno,  1849.  It  was  not  contended  at 
the  Bar  that  the  position  of  such  a  bare  interest  as  this  could 
affect  the  questions  in  this  case. 
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J.  C.  Such  being  the  legal  position  of  the  property  in  dispute,  it  is 
1882      now  necessary  to  shew  the  position  of  the  disputants,  both  with 

MEEmiAN  I'eference  to  one  another  and  with  reference  to  the  property. 

Williams  month  of  February,  1863,  Lord  Kingsdown  delivered 

  the  opinion  of  this  Board  in  a  case  which  threw  a  new  light  on  the 

position  of  the  Church  of  England  in  South  Africa,  and  shewed 
that  the  advisers  of  the  Crown  had  purported  to  do  what  was 
beyond  its  power.  In  the  controversy  between  Bishop  Gray  of 
Cape  Town  and  Mr.  Long,  the  Colonial  Court  held  that  the  letters 
patent  of  1853,  being  issued  after  a  constitutional  government 
had  been  established,  were  ineffectual  to  create  any  jurisdiction, 
ecclesiastical  or  civil,  within  the  colony.  On  appeal  to  Her 
Majesty  in  Council  that  opinion  was  upheld.  Lord  Kingsdown 
then  proceeds  to^discuss  the  question  whether  the  want  of  coercive 
jurisdiction  in  the  bishop  had  been  supplied  by  the  voluntary 
submission  of  Mr.  Long.  He  states  the  position  of  English 
churchmen  as  follows : — 

The  Church  of  England,  in  places  where  there  is  no  Church 
established  by  law,  is  in  the  same  situation  with  any  other  reli- 
gious body — in  no  better,  but  in  no  worse  position ;  and  the 
members  may  adopt,  as  the  members  of  any  other  communion 
may  adopt,  rules  for  enforcing  discipline  within  their  body,  which 
will  be  binding  on  those  who  expressly  or  by  implication  have 
assented  to  them. 

"It  may  be  further  laid  down  that,  where  any  religious  or 
other  lawful  association  has  not  only  agreed  on  the  terms  of  its 
union,  but  has  also  constituted  a  tribunal  to  determine  whether 
the  rules  of  the  association  have  been  violated  by  any  of  its 
members  or  not,  and  what  shall  be  the  consequence  of  such 
violation,  the  decision  of  such  tribunal  will  be  binding  when  it 
has  acted  within  the  scope  of  its  authority,  has  observed  such  forms 
as  the  rules  require,  if  any  forms  be  prescribed,  and  if  not,  has 
proceeded  in  a  manner  consonant  with  the  principles  of  justice. 

"In  such  cases  the  tribunals  so  constituted  are  not  in  any 
sense  Courts.  They  derive  no  authority  from  the  Crown,  they 
have  no  power  of  their  own  to  enforce  their  sentences,  they  must 
apply  for  that  purpose  to  the  Courts  established  by  law,  and  such 
Courts  will  give  effect  to  their  decision,  as  they  give  effect  to  the 
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decisions  of  arbitrators,  whose  jurisdiction  rests  entirely  upon  the  J.  c. 
agreement  of  the  parties.  1882 

"  These  are  the  principles  upon  which  the  Courts  in  this  country  mekeuian 
have  always  acted  in  the  disputes  which  have  arisen  between  -yy^j^LiAMs 

members  of  the  same  religious  body,  not  being  members  of  the   

Church  of  England  "  (1). 

In  the  course  of  the  next  year  a  controversy  turning  upon  the 
same  principles  arose  between  the  Bishop  of  Natal  and  Bishop 
Gray  claiming  to  act  as  his  Metropolitan  under  the  patents  of 
1853.  The  opinion  of  this  board  was  delivered  by  Lord  West- 
bury  in  December,  1864.  As  to  the  power  of  the  Crown  the  law 
is  thus  laid  down  : — 

"  We  apprehend  it  to  be  clear  upon  principle  that  after  the 
establishment  of  an  independent  Legislature  in  the  settlements  of 
the  Cape  of  Good  Hope  and  Natal,  there  was  no  power  in  the 
Crown  by  virtue  of  its  prerogative  (for  these  letters  patent  were 
not  granted  under  the  provisions  of  any  statute)  to  establish  a 
metropolitan  see  or  province,  or  to  create  an  ecclesiastical  corpo- 
ration whose  status,  rights,  and  authority  the  colony  could  be 
required  to  recognise  "  (2) . 

And,  after  giving  reasons  for  this  opinion,  his  Lordship  con- 
tinues,— 

"The  same  reasoning  is  of  course  decisive  of  the  question 
whether  any  jurisdiction  was  conferred  by  the  letters  patent .... 
It  is  quite  clear  that  the  Crown  had  no  power  to  confer  any  juris- 
diction or  coercive  authority  upon  the  Metropolitan  over  the 
suffragan  bishops,  or  over  any  other  person." 

The  question  then  arose  whether  the  Bishop  of  Natal  had  by 
contract  given  the  jurisdiction  claimed  by  Bishop  Gray.  On  this 
point  Lord  Westbury  says : — 

"Even  if  the  parties  intended  to  enter  into  any  such  agree- 
ment (of  which,  however,  we  find  no  trace),  it  was  not  legally 
competent  to  the  Bishop  of  Natal  to  give,  or  to  the  Bishop  of 
Cape  Town  to  accept  or  exercise,  any  such  jurisdiction  "  (3). 

One  effect  of  these  expositions  of  the  law  was  that  the  Crown 
ceased  to  grant  letters  patent  for  bishops  in  colonies  possessing 

(I)  1  Moore,  r.  C.  (N.S.)  401.  (2)  3  Moore,  P.  C.  (N.S.)  148. 

(3)  3  Mooro,  1\  C.  (N.S.)  155. 
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J.  C.      independent  Legislatures.    It  has  been  supposed  in  this  case  that 
1882       the  Crown  might  still  take  such  action  as  to  give  to  Graham's 
Merriman  Town  a  bishop  who  should  be  a  successor  to  Bishops  Armstrong 
Williams  Gotterill,  within  the  terms  of  the  patent  creating  the 

  bishopric.  But  though  the  Crown  has  not  in  any  formal  or  public 

way  decided  not  to  resume  the  practice  prevailing  prior  to  1863, 
their  Lordships  are  clear  that  this  case  must  be  decided  on  the 
footing  that  the  practice  no  longer  exists. 

Another  effect  of  the  decisions  was  that  English  churchmen  in 
the  colonies  took  steps  to  organize  themselves,  like  other  inde- 
pendent religious  societies,  on  the  footing  of  contract.  This  was 
done  in  South  Africa  by  the  action  of  synods,  the  effects  of  which 
will  be  presently  discussed. 

In  the  year  1865,  the  defendant,  who  was  then  the  vicar  of 
Ashton-under-Lyne,  agreed  with  Bishop  Cotterill,  who  was  in 
England,  that  he  should  accept  the  oflSce  of  colonial  chaplain  at 
Graham's  Town,  and  should  also  be  appointed  Dean  of  Graham's 
Town.  He  was  accordingly  appointed  to  be  colonial  chaplain  by 
letter  from  the  Secretary  of  State,  and  he  went  to  the  colony  in 
November,  1865.  He  had  before  leaving  England,  signed  decla- 
rations of  obedience  to  the  Bishop  of  Graham's  Town  and  his 
successors,  and  of  submission  to  the  rules  and  regulations  of  the 
synod  of  the  diocese  of  Graham's  Town,  in  all  things  not  contrary 
to  the  laws  of  the  United  Church  of  England  and  Ireland.  And 
he  also  subscribed  to  the  three  articles  required  to  be  subscribed 
by  the  36th  of  the  Canons  of  1603. 

On  his  arrival  in  the  colony,  he  found  that  [the  vestry  were  in 
possession  of  the  church  of  St.  George,  as  according  to  the  Ordi- 
nance of  1839  they  ought  to  have  been.  They  appear  to  have 
accepted  the  colonial  chaplain  to  be  their  officiating  minister  as  a 
matter  of  course,  according  to  the  usual  practice,  and  they  put 
the  defendant  into  possession  of  the  church  by  handing  him  the 
keys,  which  are  the  symbols  of  possession.  This,  he  says,  was 
done  under  the  Ordinance  of  1839,  by  the  provisions  of  which  St. 
George's  Church  has  always  been  governed.  With  a  natural 
fondness  for  terms  which  bring  the  familiar  system  of  the  mother 
country  before  the  mind,  he  calls  this  proceeding  an  induction  of 
himself  as  rector. 
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Two  or  three  months  afterwards,  Bishop  Cotterill  returned  to      J.  0. 
the  colony,  and  he  then  appointed  the  defendant  to  be  Dean  of  1882 
Graham's  Town,  and  installed  him  in  the  church  as  such.    So  far  Meeeiman 
as  the  dignity  goes,  the  bishop  may  have  had  power  under  his  -^^lliams 

patent  to  create  it,  but  he  could  not  confer  any  authority  with  it   

except  such  as  might  flow  from  contracts  between  the  defendant 
and  others.  In  this  case  there  were  no  special  statutes  for  the 
cathedral,  nor  have  any  been  made  till  after  the  present  dispute 
began. 

It  is  important  not  to  be  misled  by  the  false  analogies  of 
English  ecclesiastical  titles.  The  defendant  is  a  titular  dean,  and 
may  be  called  a  rector.  But  in  point  of  law,  and  for  the  present 
purpose,  he  must  be  taken  as  the  officiating  minister  of  a  church 
governed  by  the  Ordinance  of  1839,  and  the  grant  of  1849,  and 
appointed  thereto  either  by  the  vestry,  or  by  the  Grown,  or  by 
the  joint  action  of  the  two.  Neither  the  vestry  nor  the  Crown 
have  been  made  parties  to  this  suit.  If  it  were  necessary  to 
determine  the  precise  origin  of  the  Defendant's  title,  their  Lord- 
ships would  have  to  deal  with  the  difficulty  as  to  the  frame  of 
suit  which  has  been  indicated  by  the  Chief  Justice,  and  on  which 
Mr.  Justice  Smith  bases  his  judgment. 

In  the  years  1867  and  1869,  synods  were  held  for  the  diocese  of 
Graham's  Town.  In  the  year  1870  was  held  the  first  provincial 
synod  of  the  Church  of  South  Africa.  By  these  synods  much  was 
done  to  establish  that  Church  on  a  voluntary  basis.  It  is  suffi- 
cient for  the  present  to  say  of  them  that  the  defendant  took  an 
active  and  leading  part  in  the  proceedings. 

In  the  year  1871,  Bishop  Cotterill  resigned  his  office,  and,  as 
no  appointment  of  a  successor  by  letters  patent  could  be  looked 
for.  Bishop  Gray,  as  Metropolitan,  issued  a  mandate  addressed  to 
to  the  defendant  commanding  an  election  of  a  new  bishop.  The 
result  was  the  election  of  the  plaintiff,  and  in  that  election  the 
defendant  took  the  leading  part. 

Some  time  afterwards,  the  defendant  became  dissatisfied  with 
the  proceedings  of  the  synod,  but  ho  did  not  withdraw  from  his 
position  in  the  Church  of  South  Africa.  When  the  present  dis- 
pute began,  the  defendant  did  not  contend  that  the  plaintiff  had 
not  the  ecclesiastical  character  which  he  claimed  to  have.  On 
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J.  0.  the  contrary,  the  defendant  insisted  on  his  own  rights  as  dean, 
1882  which,  as  he  asserted  quite  erroneously,  would,  according  to 
Mekeiman  English  ecclesiastical  law,  give  him  the  right  of  excluding  the 
bishop  from  ministrations  in  the  cathedral.  It  is  only  during  this 
litigation  that  the  defendant  has  contended  either  that  he  him- 
self is  not  a  member  of  the  Church  of  South  Africa,  or  that  the 
plaintiff  is  not  the  successor  of  Bishop  Cotterill,  or  that  the 
plaintiff  and  his  church  are  disconnected  with  the  Church  of 
England. 

Their  Lordships  consider  that  the  Defendant's  present  conten- 
tion is  wholly  inconsistent  with  his  past  conduct.  The  Chief 
Justice  says  on  this  point : — 

It  is  idle  for  the  defendant  to  deny  that  he  joined  the  Church 
of  South  Africa,  and  became  personally  subject  to  its  constitu- 
tions and  canons,  in  the  face  of  the  part  which  he  took  in  the 
discussions  of  the  provincial  synod  of  1870,  and  in  the  absence  of 
any  protest  against  the  separatist  canons  adopted  by  that  synod. 
It  is  still  more  idle  for  him  to  deny  that  he  has  subjected  himself 
personally  to  the  episcopal  jurisdiction  of  the  plaintiff  according 
to  the  laws  of  the  Church  of  South  Africa,  in  the  face  of  the 
documentary  proof  which  exists  of  his  active  participation  in  the 
election  of  the  plaintiff." 

Of  the  same  opinion  was  Mr,  Justice  Smith,  and  with  it  their 
Lordships  entirely  agree. 

So  far  then  as  this  dispute  turns  on  the  question  whether  the 
defendant  has  come  under  personal  contracts  or  equities,  the 
plaintiff  has  proved  his  case.  But  the  defendant  cannot  contract 
away  the  rights  of  other  people.  If  he  is  occupying  an  office  in 
which  he  owes  duties  to  the  Government,  to  the  vestry,  or  to  the 
church  members,  he  cannot  by  his  contract  give  to  any  extraneous 
person  or  body  rights  which  may  interfere  with  those  duties.  If 
again  the  plaintiff  belongs  to  a  religious  body  which  cannot  claim 
to  be  in  connection  with  the  Church  of  England  as  by  law  esta- 
blished, no  contract  with  the  defendant,  or  with  any  one  else,  can 
give  him  a  right  to  use  property  which  is  settled  to  uses  in  con- 
nection with  that  Church.  Their  Lordships  will  address  them- 
selves to  this  latter  question,  which  they  think  must  govern  the 
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case.  For  that  purpose  they  have  to  examine  the  acts  of  the  J.  C. 
synods,  which  are  set  forth  in  this  record.  1882 

In  conducting  this  examination,  their  Lordships  do  not  enter  mekpjmax 
into  the  discussions  whether  or  no  the  Church  of  South  Africa  is 
a  branch  of  or  identical  with  the  Church  of  England.  What  the 
charters  of  the  endowment  now  in  question  require,  is  connection 
with  the  Church  of  England  as  by  law  established ;  and  on  this 
part  of  the  case  it  is  sufficient  for  the  plaintiff  if  he  can  shew  such 
a  connection  on  the  part  of  the  Church  of  South  Africa. 

One  thing  which  their  Lordships  conceive  to  be  necessary  for 
establishing  such  a  connection  between  the  Church  of  England 
and  another  Church  is  a  substantial  identity  in  their  standards  of 
faith  and  doctrine.  Where  the  other  Church  is  that  of  a  colony 
possessing  an  independent  Legislature,  there  must  be  differences, 
as  for  instance,  in  the  appointment  of  bishops  and  in  the  erection 
of  Courts,  such  as  necessarily  result  from  the  difference  of  political 
circumstances  in  which  the  Church  of  England  and  the  other 
Church  find  themselves  placed.  There  may  probably  be  other 
differences,  which  yet  might  be  too  slight  to  work  a  disconnection, 
and  which  need  not  now  be  considered. 

Among  the  Acts  of  the  Synod  of  1870  there  are  several  provi- 
sions which  in  the  Supreme  Court  and  here  have  been  relied  on 
to  shew  a  disconnection  between  the  Church  of  South  Africa  and 
the  Church  of  England,  and  which  their  Lordships  will  not  now 
discuss  ia  detail.  Such  are  the  provisions  of  the  27th  canon,  the 
declarations  which  refer  to  a  possible  alteration  of  the  creeds,  and 
to  a  possible  alteration  of  formularies  by  a  general  assembly,  the 
provision  in  the  3rd  canon  for  the  election  of  bishops  without  the 
consent  of  the  Crown,  and  the  constitution  of  separate  Ecclesias- 
tical Courts.  Their  Lordships  are  not  prepared  to  say  that  the 
effect  of  these  provisions  is  to  disconnect  the  Church  of  South 
Africa  from  the  Church  of  England.  The  most  important  in  this 
respect  are  the  two  last  mentioned  provisions.  But  they  are  the 
necessary  results  of  the  legal  and  political  situation  as  laid  down 
by  Her  Majesty  in  Council,  not  the  expression  of  any  separatist 
intention.  If  they  worked  a  disconnection,  there  would  be  an 
absolute  impossibility  of  connection  between  two  Churches  so 
situated.  And  it  appears  to  their  Lordships  that,  though  the 
Vol.  VII.  a         2  M 
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J.  0.      existence  of  separate  systems  of  appointing  bishops  and  of  eccle- 

1882       siastical  tribunals  is  likely  enough  in  the  course  of  time  to  lead  to 

Merkiman  divergencies,  the  mere  fact  of  their  establishment  does  not  produce 

^'     ,  any  such  effect. 
Williams.'  ^ 

  It  is  the  1st  article  of  the  Constitution,  and  especially  the 

3rd  proviso  attached  to  it,  which,  in  their  Lordships'  opinion, 
creates  the  great  diflSculty  in  the  way  of  holding  that  the  Church 
of  South  Africa  is  in  connection  with  the  Church  of  England. 
That  article  is  as  follows : — 

"  Articles  of  the  Constitution. 
"1.  The  Church  of  the  Province  of  South  Africa  receives  the 
doctrine,  sacraments,  and  discipline  of  Christ,  as  the  same  are 
contained  and  commanded  in  Holy  Scripture  according  as  the 
Church  of  England  has  received  and  set  forth  the  same  in  its 
standards  of  faith  and  doctrine,  and  it  receives  the  Book  of 
Common  Prayer,  and  of  ordering  of  bishops,  priests,  and  deacons, 
to  be  used  according  to  the  form  therein  prescribed  in  public 
prayer  and  administration  of  the  sacrament  and  other  holy  ofiSces, 
and  it  accepts  the  English  version  of  the  Holy  Scriptures  as 
appointed  to  be  read  in  churches,  and  further  it  disclaims  for 
itself  the  right  of  altering  any  of  the  aforesaid  standards  of  faith 
and  doctrine. 

Provided  that  nothing  herein  contained  shall  prevent  the 
Church  of  this  province  from  accepting,  if  it  shall  so  determine, 
any  alterations  in  the  formularies  of  the  Church  (other  than  the 
creeds)  which  may  be  adopted  by  the  Church  of  England,  or 
allowed  by  any  general  synod,  council,  congress,  or  other  assem- 
bly of  the  Churches  of  the  Anglican  Communion,  or  from  making 
at  any  time  such  adaptations  and  abridgments  of  and  additions  to 
the  services  of  the  Church  as  may  be  required  by  the  circum- 
stances of  this  province. 

"  Provided  that  all  changes  in  and  additions  to  the  services  of 
the  Church  made  by  the  Church  of  this  province  shall  be  liable  to 
revision  by  any  synod  of  the  Anglican  Communion  to  which  this 
province  shall  be  invited  to  send  representatives. 

Provided  also,  that  in  the  interpretation  of  the  aforesaid 
standards  and  formularies  the  Church  of  this  province  he  not 
held  to  he  hound  hy  decisions  in  questions  of  faith  and  doctrine 
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or  in  questions  of  diseijoline  relating  to  faith  and  doctrine  other      J.  C. 
than  those  of  its  own  ecclesiastical  tribunals,  or  of  such  other  1882 
tribunal  as  may  he  accejoted  by  the  provincial  synod  as  a  Meeeimax 
trihmial  of  appeal:'  ^  ^  WilLms. 

There  are  in  this  article  and  in  other  parts  of  the  synodical   

proceedings  general  expressions  affirming  in  the  strongest  way 
the  connection  of  the  Church  of  South  Africa  with  the  Church  of 
Eno:land,  and  its  adherence  to  the  faith  and  doctrine  of  the 
Church  of  England.  But  all  these  general  expressions  are  un- 
availing for  the  present  purpose,  if  on  comiDg  to  particulars  we 
find  that  the  constitution  substantially  excludes  portions  of  the 
faith  and  doctrine  of  the  Church  of  England.  The  trusts  of  the 
property  in  dispute  are  declared  by  the  Ordinance  of  1839,  and 
the  grant  of  June,  1849,  in  favour  of  persons  belonging  to  the 
United  Church  of  England  and  Ireland  as  by  law  established. 
But  the  standards  of  faith  and  doctrine  adopted  by  that  Church 
are  not  to  be  found  only  in  the  texts.  They  are  to  be  found  also 
in  the  interpretation  which  those  texts  have  from  time  to  time 
received  at  the  hands  of  the  tribunals  by  law  appointed  to  declare 
and  administer  the  law  of  the  Church. 

It  has  been  argued  that  the  Church  of  South  Africa  has  here 
done  all  that  existing  political  circumstances  permitted  it  to  do 
for  continued  connection  with  the  Church  of  Eugland ;  and  again, 
that  the  proviso  is  a  mere  statement  of  the  facts  of  the  case,  and 
means  no  more  than  this :  that  as  the  Church  of  South  Africa 
must  have  tribunals  of  its  own,  it  hereby  places  on  record  that 
their  decisions  should  be  binding. 

The  necessity  of  separate  tribunals  and  its  probable  conse- 
quences has  been  above  dealt  with.  But  their  Lordships  consider 
that  the  proviso  under  consideration  is  very  much  more  than  a 
recognition  of  the  facts  of  the  case ;  and  that  the  Church  of  South 
Africa,  so  far  from  having  done  all  in  its  power  to  maintain  the 
connection,  has  taken  occasion  to  declare  emphatically  that  at 
this  point  the  connection  is  not  maintained. 

It  was  competent  to  the  Church  of  South  Africa  to  establish 
for  itself  any  system  of  law  which  it  thought  fit.  The  facts  of 
the  case  did  not  compel  it  to  say  that  its  tribunals  shall  not 
take  English  decisions  as  authoritative.    It  might  have  declared 
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J.  Co      that  the  decisions  of  the  tribunals  established  by  law  for  the 
1882      Church  of  England,  whether  past  or  future,  should  be  binding  on 
aiERRiMAN        tribunals  of  the  Church  of  South  Africa.    That  would  proba- 
bly keep  the  two  Churches  in  connection  for  the  longest  period  of 
time,  though  it  would  not  be  necessary  to  go  so  far  in  order  to 
maintain  the  connection  at  the  outset. 

But  the  obvious  course  for  a  Church  which  desired  to  be  m 
connection  with  the  Church  of  England  to  all  intents  and  purposes 
would  be  at  least  to  say  at  starting  that  its  faith,  doctrine,  and 
discipline  should  be  those  which  then  prevailed  in  the  Church  of 
England.  Such  a  Church  would,  until  some  fresh  departure 
occurred,  be  in  connection  with  the  Church  of  England. 

Their  Lordships  were  strongly  invited  by  the  respondent's 
counsel  to  connect  the  proviso  under  consideration  with  the 
course  of  some  well-known  controversies.  There  is  no  judicial 
ground  for  saying  that  it  was  aimed  at  any  special  practice  or 
doctrine.  But  its  practical  effect  may  well  be  illustrated  by 
reference  to  some  important  decisions  of  Her  Majesty  in  Council. 
For  instance,  the  decisions  in  the  cases  of  Gorliam  v.  Bishop  of 
Exeter  (1)  and  Williams  v.  Bishop  of  Salisbury  (2),  both  delivered 
prior  to  the  Synod  of  1870,  afiSrm  and  secure  the  right  of  a  clergy- 
man of  the  Church  of  England  to  preach  freely  the  doctrines  which 
were  there  in  question;  but  in  the  Church  of  South  Africa  a 
clergyman  preaching  the  same  doctrines  may  find  himself  pre- 
sented for,  and  found  guilty  of,  heresy.  Such  a  reservation  on  the 
part  of  the  Church  of  South  Africa  must  tend  to  silence  and  to 
exclude  those  whom  the  decisions  of  Her  Majesty  in  Council 
would  protect  in  the  Church  of  England. 

The  decisions  referred  to  form  part  of  the  constitution  of  the 
Church  of  England  as  by  law  established,  and  the  Church  and 
the  tribunals  which  administer  its  laws  are  bound  by  them.  That 
is  not  the  case  as  regards  the  Church  of  South  Africa.  The 
decisions  are  no  part  of  the  constitution  of  that  Church,  but  aie 
expressly  excluded  from  it.  There  is  not  the  identity  in  standards 
of  faith  and  doctrine  which  appears  to  their  Lordships  necessary 
to  establish  the  connection  required  by  the  trusts  on  which  the 
Church  of  St.  George  is  settled.  There  are  different  standards 
(1)  Moore's  Rep.  (Ed.  1852.)  (2)  2  Moore's  P.  C.  (N.S.)  375. 
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on  important  points.  In  England  the  standard  is  tlie  formularies  J.  C. 
of  the  Church  as  judicially  interpreted.  In  South  Africa  it  is  the  1882 
formularies  as  they  may  be  construed  without  the  interpretation.  Mekriman 

It  is  argued  that  the  divergence  made  by  the  Church  of  South  ^j^liams 

Africa  is  only  potential  and  not  actual,  and  that  we  have  no  right   

to  speculate  on  its  effect  until  the  tribunals  of  South  Africa  have 
shewn  whether  they  will  agree  or  disagree  with  those  of  England. 
Their  Lordships  think  that  the  divergence  is  present  and  actual. 
It  is  the  agreement  of  the  two  Churches  which  is  potential.  The 
ecclesiastical  tribunals  of  South  Africa  may  possibly  decide  in  all 
important  points  as  Her  Majesty  in  Council  has  done.  But  the 
question  is  whether  they  have  the  same  standard ;  and,  as  has 
been  shewn,  they  have  a  different  standard. 

Of  course  it  was  perfectly  competent  to  the  Church  of  South 
Africa  to  take  up  its  own  independent  position  with  reference  to 
the  decisions  of  the  tribunals  of  the  Church  of  England.  But, 
having  chosen  that  independence,  they  cannot  also  claim  as  of 
right  the  benefit  of  endowments  settled  to  uses  in  connection  with 
the  Church  of  England  as  by  law  established. 

Such  being  their  Lordships*  view  of  the  sy nodical  proceedings 
in  1870,  it  is  not  necessary  to  consider  further  whether  the 
defendant's  position  is  such  as  to  enable  him  by  his  conduct  to 
give  to  the  plaintiff  the  rights  he  claims,  or  whether  the  suit  is  so 
constituted  as  to  enable  the  plaintiff  to  obtain  any  decree  for  the 
enjoyment  of  property  situated  as  this  is.  It  will  have  been  seen 
by  the  foregoing  observations  that  there  is  difiSculty  on  both 
these  points.  ^ 

Their  Lordships  wish  to  add  their  opinion  that  Courts  of  Law 
cannot  settle  in  any  satisfactory  way  questions  affecting  permanent 
endowments  after  a  total  change  of  circumstances  has  occurred, 
and  their  concurrence  with  the  Chief  Justice  in  thinking  that  the 
Legislature  alone  can  properly  deal  with  such  cases. 

The  result  is  that  their  Lordships  will  humbly  advise  Her 
Majesty  to  dismiss  this  appeal.    The  costs  must  follow  the  result. 

Solicitors  for  the  appellant :  Moore  &  Curreij. 

Solicitors  for  the  respondent :  Venning,  Sons,  &  Mannings. 
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May  9,  10. 


AND 

W.  L.  BIGNOLD  Defendant. 

AND  CROSS  APPEAL. 

THE  "HOCHUNO."   THE  "LAPWIKG." 

ON  APPEAL  PKOM  THE  SUPREME  COURT  FOR  CHINA  AND  JAPAN. 

Collision — Apportionment  of  Damage — Infringement  of  the  Rule  with  respect  to 
Lights— Merchant  Shipping  Act,  1873  (36  (fc  37  Vict.  c.  85),  s.  17. 

Where  two  ships  incurred  damage  in  a  collision  and  it  was  found  that  one 
of  them  was  to  blame  for  improper  navigation,  and  that  the  other  had 
infringed  the  regulations  with  respect  to  lights  : — 

Held,  that  in  the  absence  of  proof  that  such  infringement  could  not 
possibly  have  contributed  to  the  collision,  the  damage  must  be  divided 
according  to  the  ordinary  rule  of  the  Court  of  Admiralty. 

The  Fanny  M.  Carvill  (1)  approved. 

Appeal  from  two  judgments  of  the  Supreme  Court  (July  28, 
1881)  dismissing  two  cross  petitions.  The  circumstances  of  the 
case  are  stated  in  the  judgment  of  their  Lordships. 

Butt,  Q.O.,  Cohen,  Q.C.,  and  Masterman,  for  the  appellant  company. 

Dr.  Deane,  Q.O.,  A.  Staveley  Hill,  and  Stokes,  for  the  respondent 
^  Bignold, 

[The  cases  cited  were  The  Khedive  (2)  ;  Marsden  on  the  Law  of 
Collisions  at  Sea,  p.  14 ;  The  Fanny  M.  Carvill  (1) ;  The  Eibernia  (3), 
The  Ann  (4) ;  The  East  Lothian  (5) ;  The  Easwell  (6) ;  The 
Bosita  (7) ;  The  North  American  (8).] 

*  Present : — Sir  Robert  J.  Phillimore,  Sib  Barnes  Peacock,  Sir  Robert  P. 
Collier,  and  Sir  Arthur  Hobhouse. 


(1)  Aspinall's  Maritime  Cases  (N.S.)  (4)  1  Lush.  55. 
vol.  2,  p.  569.  (5)  Lush.  241. 

(2)  5  App.  Cas.  876.  (6)  Br.  &  Lush.  247. 

(3)  Aspinall's  Maritime  Cases  (N.S.)  (7)  Law  Rep.  2  P.  C.  214. 
vol.  2,  p.  454.  (8)  Swabey,  358. 
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The  judgment  of  their  Lordships  was  delivered  by  j.  o. 

Sir  Egbert  P.  Collier  : — 

This  is  a  case  of  a  collision  between  the  Eochung,  sl  steamer  merchants' 

belonffine:  to  the  China  Merchants'  Steam  Navis^ation  Company,  and  Steam 

T        .  1  Navigation 

Her  Majesty's  Gunboat  Lapiving,  which  happened  on  the  17th  of  Co^ipany 

April,  1881,  about  10.30  p.m.,  twelve  miles  off  Ocksen  Island,  on  bignold. 

the  coast  of  China.    The  weather  seems  to  have  been  calm ;  there 

was  very  little  wind.    Cross  suits  have  been  instituted  by  the  "Hochung." 

Steam  Navigation  Company  and  by  the  lieutenant  of  the  Lapwing,  «' Lapwing." 

who  has  been  substituted  for  the  commander,  who  is  unfortunately 

dead. 

The  cases  of  the  two  vessels  may  be  very  shortly  stated.  They 
were  steering  in  almost  opposite  courses,  so  as  to  be  nearly  meeting 
vessels,  there  being  but  a  point  or  a  point  and  a  half's  difference 
between  their  courses.  The  Lapwing  represents  herself  to  have 
been  steering  S.W.  by  W.  J  W. ;  the  Eochung,  IST-E.  by  E.  i  E.  The 
case  of  the  Eochung  is  in  substance  this :  That  she  first  saw,  at  a 
distance  of  two  or  three  miles,  the  Lapwing  as  a  dark  object  in 
the  water,  having  no  lights  of  any  description,  on  her  starboard 
bow,  and  that  the  Lapwing  continued  on  her  starboard  bow ;  and 
that  being  so,  the  Eochung,  supposing  that  the  Lapwing  was  going 
to  pass  to  starboard,  starboarded  her  helm,  and  by  that  means 
turned  to  the  northward ;  and  that  the  collision  occurred  in  con- 
sequence of  the  Lapwing  porting  her  helm  and  thus  meeting  the 
Eochung. 

The  case  of  the  Lapwing  is,  that  the  two  vessels  were  nearly 
meeting  each  other,  their  courses  being  divergent  by  only  a  point 
or  a  point  and  a  half,  and  that  they  were  port  bow  to  port  bow ; 
that  the  commander  of  the  Lapwing  kept  his  course  for  a  consider- 
able time,  when  he  ported  his  helm,  in  order  to  give  the  Eochung 
a  wider  berth  :  that  the  Eochung,  instead  of  continuing  her  course 
or  porting  (in  either  of  which  cases  there  would  have  been  no 
collision),  starboarded  her  helm,  and  thereby  came  right  across 
his  bows ;  and  this  caused  the  collision. 

These  are,  in  substance,  the  cases  of  tlie  two  vessels.  There  is 
also  an  allegation,  on  the  part  of  the  Eochung  that  the  Lapiving 
had  no  proper  lights  according  to  the  regulations,  and  there  is  a 
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J.  O.  denial  of  this  on  the  part  of  the  Lapwing.    The  learned  judge 

1882  found  both  vessels  to  blame.   He  adopted  the  version  of  the  Lap- 

China  wing  as  to  the  relative  position  of  the  vessels,  and  as  to  the  duty 

^  Steam^^  of  each  to  steer  her  course  under  the  circumstances,  and  he  found 

Navigation  that  the  EochuYiq  was  to  blame  in  that  respect.    He  also  found 
Company  .  ^ 

V.        the  allegation  that  proper  lights  had  not  been  exhibited  by  the 

  '    Lapwing  proved.    He  therefore  found  both  vessels  to  be  in  fault. 

"  HocHUNG "  Their  Lordships  are  sensible  of  the  advantage  which  the  Court 

"Lapwing  "  hearing  and  seeing  the  witnesses,  and  are  not  disposed 

  to  reverse  decisions  come  to  upon  oral  evidence  unless  there  is 

very  strong  reason  to  suppose  that  the  Court  below  has  come  to 

a  wrong  conclusion.    Their  Lordships  see  no  reason  to  suppose 

that  the  Court  has  come  to  a  wrong  conclusion  on  either  of  the 

points  which  have  been  indicated. 

With  respect  to  the  positions  and  courses  of  the  vessels,  their 
Lordships  observe  that  not  only  is  there  a  conflict  between  the 
witnesses  called  on  behalf  of  their  respective  vessels,  but  that 
some  of  the  witnesses  who  are  called  by  the  Hochung  who  were  on 
board  the  Lapwing,  and  who  are  disposed  to  give  evidence  in 
favour  of  the  Hochung ,  corroborate  the  statements  of  the  crew  and 
officers  of  the  Lapwing  with  respect  to  the  courses  of  the  two 
vessels.  It  is  impossible  for  their  Lordships,  acting  upon  their 
general  rules,  to  reverse  a  decision  supported  by  such  evidence. 

With  respect  to  the  question  of  lights,  it  was  admitted  by  an 
officer  of  the  Lapwing  that  the  principal  light — the  masthead 
light  of  the  Lapwing — had  been  hauled  down  some  three  or  four 
minutes  (it  might  have  been  more)  before  the  collision,  and  was 
not  hoisted  up  again  at  the  time  of  the  collision ;  and  this  is  con- 
firmatory of  the  statement  of  the  captain  and  crew  of  the  Hochmg 
that  no  light  was  visible  on  board  the  Lapwing. 

There  is  also  some  evidence  (whether  the  learned  judge  at- 
tached great  importance  to  it  or  not  does  not  distinctly  appear) 
that  her  port  side  light  was  burning  somewhat  dimly,  so  that  pro- 
bably it  could  not  be  seen  at  so  great  a  distance  as  it  ought  to 
have  been,  although  unquestionably  it  was  seen  some  time  before 
the  collision. 

Their  Lordships  therefore  think  that  the  finding  of  the  learned 
judge  upon  the  second  point,  namely,  that  the  Lapwing  failed  to 
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comply  with  the  regulations  with  respect  to  exhibiting  lights,  was 
proved. 

The  question  then  arises,  whether,  this  being  so,  the  learned 
judge  was  right  in  dismissing  both  suits ;  and  it  becomes  neces- 
sary to  refer  to  the  law  bearing  upon  this  subject. 

The  17  &  18  Vict.  c.  104,  s.  298,  commonly  called  the  Mer- 
chant Shipping  Act,  enacts  as  follows  : — "  If  in  any  case  of  col- 
lision it  'appears  to  the  Court  before  which  the  case  is  tried  that 
such  collision  was  occasioned  by  the  non-observance  of  any  rule 
for  the  exhibition  of  lights  or  the  use  of  fog-signals,  issued  in 
pursuance  of  the  powers  hereinbefore  contained,  or  of  the  fore- 
going rule  as  to  the  passing  of  steam  and  sailing  ships,  or  of  the 
foregoing  rule  as  to  a  steamship  keeping  to  that  side  of  a  narrow 
channel  which  lies  on  the  starboard  side,  the  owner  of  the  ship  by 
which  such  rule  has  been  infringed  shall  not  be  entitled  to  re- 
cover any  recompense  whatever  for  any  damage  sustained  by 
such  ship  in  such  collision,  unless  it  is  shewn  to  the  satisfaction  of 
the  Court  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary."  This  enactment  for  a  certain  time 
altered  the  rule  of  the  Court  of  Admiralty,  that  where  it  appears 
that  both  parties  in  cross  suits  are  to  blame,  the  damage  shall  be 
apportioned  between  them.  But  the  rule  was  restored  by  the 
25  &  26  Vict.  c.  63,  which  repealed  the  section  last  quoted,  and 
enacted  (sect.  29)  that,  "  If  in  any  case  of  collision  it  appears  to 
the  Court  before  which  the  case  is  tried  that  such  collision  was 
occasioned  by  the  non-observance  of  any  regulation  made  by  or 
in  pursuance  of  this  Act,  the  ship  by  which  such  regulation  has 
been  infringed  shall  be  deemed  to  be  in  fault,  unless  it  is  shewn 
to  the  satisfaction  of  the  Court  that  the  circumstances  of  the  case 
made  a  departure  from  the  regulation  necessary."  In  the  absence 
therefore  of  any  enactment  to  the  effect  that  the  plaintiff  shall 
not  be  entitled  to  recover  any  recompense,  the  ordinary  rule  of  the 
Admiralty  became  again  applicable  to  cases  of  collision  where  both 
parties  were  to  blame.  A  more  recent  statute,  the  36  &;  37  Vict, 
c.  85,  s.  17,  further  enacts  that—"  If  in  any  case  of  collision  it  is 
proved  to  the  Court  before  which  the  case  is  tried  that  any  of  the 
regulations  for  preventing  collision  contained  in  or  made  under 
the  Merchant  Shipping  Acts,  1854  to  1873,  has  been  infringed,  the 
Vol.  Vir.  3  o 
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J.  C.  ship  by  which  such  regulation  has  been  infringed  shall  be  deemed' 

1882  to  be  in  fault,  unless  it  is  shewn  to  the  satisfaction  of  the  Court 

Q^j^  that  the  circumstances  of  the  case  made  departure  from  the 

^^Stb^^^  regulation  necessary."    This  enactment  renders  it  unnecessary  for 

Navigation  the  plaintiff  to  prove  that  the  collision  was  occasioned  by  the 
Company 

non-observance  of  the  regulations ;  he  proves  default  on  the  part 
of  the  defendant  by  merely  shewing  that  the  regulations  have 

«HocH^G.-^^^^^^^™g^^- 

The  This  latter  section  has  received  interpretation  from  this  Board 
"  Lapwing.** 

- —  *  in  several  cases.  It  may  be  enough  to  refer  to  the  case  of  The 
Eibernia  (1).  In  this  case,  decided  on  the  terms  of  the  last 
statute,  it  was  held  that  a  ship  not  exhibiting  proper  lights  was  in 
fault,  even  if  the  want  of  lights  did  not  contribute  to  the  collision. 
This  case  may  be  considered  as  having  been  qualified  to  a  certain 
extent  by  a  subsequent  case, — The  Fanny  M.  Garvill  (2) — in 
which  this  Board,  affirming  a  decision  of  Sir  Eobert  Phillimore, 
expressed  itself  in  these  terms:  There  remain,  however,  two 
other  possible  constructions.  The  first  is,  that  on  proof  of  an 
infringement  of  any  of  the  regulations  for  preventing  collisions,, 
there  arises,  subject  only  to  the  qualification  contained  in  the- 
final  clause  of  the  section,  an  absolute  presumption  of  culpability 
against  the  vessel  guilty  of  such  infringement,  to  which  the  Court 
is  bound  to  give  effect,  whatever  the  nature  of  the  infringement 
may  be.  The  other  is,  that  the  infringement  must  be  one  having 
some  possible  connection  with  the  collision ;  or,  in  other  words,, 
that  the  presumption  of  culpability  may  be  met  by  proof  that  the 
infringement  could  not  by  any  possibility  have  contributed  to  the 
collision."  And  the  same  doctrine  has  been  laid  down  by  Sir 
Eobert  Phillimore  in  very  much  the  same  terms  in  a  subsequent 
case  of  The  Englishman  (3). 

Applying  the  law  as  thus  laid  down,  it  appears  to  their  Lord- 
ships in  this  case,  that  at  all  events  it  has  not  been  shewn  that 
the  non-compliance  by  the  Lajpwing  with  the  regulations  in  respect, 
to  lights  could  not  have  contributed  to  the  collision.  On  the 
contrary,  they  are  inclined  to  think  that,  in  all  probability,  it 

(1)  Aspinall's  Maritime  Cases  (N.S.)  (2)  Aspinall's  Maritime  Cases  (N.S.)' 
vol.  2,  p.  454.  vol.  2,  p.  569. 

(3)  3  P.  D.  18. 
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did  materially  contribute  to  the  collision.  That  being  so,  the 
ordinary  rule  of  the  Admiralty  Court  applies  as  to  the  division  of 
damage.  It  has  been  suggested  by  one  of  the  learned  counsel  for 
the  respondents  that  the  learned  judge  was  right  in  dismissing 
both  suits,  or  at  all  events  in  dismissing  the  suit  of  the  Sochung^ 
on  the  ground  that  the  proof  was  not  secundum  allegata  et  jprohata ; 
but  it  appears  to  their  Lordships  that  there  is  a  sufficient  allega- 
tion on  the  part  of  the  Hochung  that  the  Lapwing  infringed  the 
regulations  with  respect  to  lights  ;  and,  putting  aside  all  the  rest 
of  their  allegations,  that  would  entitle  the  owners  of  that  vessel  to 
recover  upon  the  proof  of  the  infringement  of  the  regulation  with 
respect  to  lights. 

The  allegations  of  the  Lapiving  of  improper  navigation  by  the 
Hochung  are  also  sufficient,  and  established.  That  being  so,  the 
ordinary  rule  of  the  Court  of  Admiralty  applies ;  and  therefore  it 
will  be  necessary  that  the  judgment  should  be  varied  by  directing 
that,  instead  of  the  two  petitions  being  dismissed,  the  damages- 
should  be  divided  between  the  parties  according  to  the  Admiralty 
rule,  which  is  that  each  party  shall  obtain  from  the  other  half  of 
the  damage  which  he  has  suffered. 

Their  Lordships  will,  therefore,  advise  Her  Majesty  to  vary  the 
judgment  in  the  manner  which  has  been  above  intimated.  Their 
will  be  no  costs  on  either  side. 


J.  C. 

1882 
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  Nuisance — Calcining — Damage  to  Flantation — Interdict — Distance  fixed. 

The  Shotts  Iron  Company  possess  valuable  mining  leases  of  the  iron  ore 
under  the  estate  of,  inter  alia,  Penicuik,  under  the  condition,  not  to  calcine 
■within  a  certain  area.  They  calcined  bej'^ond  this  area,  but  near  to  the 
boundary  of  the  lands  of  Glencorse.  The  calcining  was  carried  on  in  open 
bings  eight  feet  high. 

The  proprietor  of  Glencorse  on  the  ground,  inter  alia,  that  his  ornamental 
plantations  were  being  destroyed  by  the  fumes  from  the  bings,  raised  an 
action  concluding  for  interdict  against  the  company  calcining  within  two 
miles  of  his  estate  : — 

Held,  affirming  the  decision  of  the  Court  below — but  altering  the  terras  of 
the  interlocutor  pronounced — that,  the  Glencorse  plantations  had  been 
injured  by  the  calcining,  and  that  the  pursuer  was  entitled  to  interdict  to 
prevent  the  company  from  carrying  on  their  calcining  within  one  mile  of 
his  lands,  in  the  same  manner  hitherto  pursued  by  them,  or  in  any  other 
manner  whereby  noxious  vapours  may  be  caused  to  pass  over  the  pursuer's 
lands,  or  any  part  thereof,  to  the  damage  or  injury  of  his  plantations  or 
estate. 

Appeal  from  the  Second  Division  of  the  Court  of  Session, 
Scotland. 

The  Shotts  Iron  Company  possess  valuable  mineral  mines,  by 
different  leases,  on  the  estates  of  Penicuik,  Dryden,  and  Logan- 
bank,  in  the  county  of  Midlothian.  The  minerals  consist  of 
ironstone,  most  difficult  to  carry,  composed  partly  of  iron  and 
partly  of  coaly  matter.  In  order  to  get  rid  of  the  coaly  matter 
it  is  burnt  in  heaps,  called  bings,  about  eight  feet  high,  and  con- 
taining many  hundred  tons.  The  estate  of  Penicuik  adjoins  the 
lands  of  Glencorse,  House  of  Muir  and  Bellwood,  the  properties 
of  the  respondent,  the  Eight  Hon.  John  Inglis.  Under  the 
Penicuik  leases  the  company  were  taken  bound  not  to  carry  on 
any  of  the  operations  on  any  part  of  lands  coloured  brown  on  a 
map  signed  as  relative  to  the  lease ;  or  within  a  less  distance  than 
150  yards  of  any  of  the  feus  granted  on  the  estate,  or  of  any 
dwelling-house  or  farmsteading.    By  these  restrictions,  they  are 


VOL.  VIL] 


AND  PKIVY  COUNCIL. 


519 


prohibited  from  calcining  on  more  than  one  half  of  the  whole  H.  L.  (Sc) 
area  which  the  lease  covers,  namely,  an  area  of  three  miles,  1882 
measuring  from  the  pursuer's  boundary.  But  the  portion  they  shotts  Ieoh 
are  not  barred  from  calcining  on  extends  to  more  than  a  mile  Company 
from  the  pursuer's  property.  By  the  Dryden  leases  they  were  Inglis. 
restricted  from  calcining  on  the  lands  of  Dryden,  or  within 
200  yards  of  the  march  of  Dryden  or  Mountmarle.  Under  the 
Loganbank  lease  it  was  specially  declared  that  the  company 
should  not  be  entitled  to  sink  pits,  or  to  carry  on  any  surface 
operations  at  all,  but  should  be  bound  to  work  the  minerals  from 
pits  sunk  on  the  adjoining  land  only.  The  place  where  ironstone 
was  brought  to  the  surface,  and  where  the  calcining  was  carried 
on,  was  a  narrow  strip  of  the  Penicuik  estate  300  yards  wide, 
running  between  Glencorse,  Belwood,  and  another  estate  called 
Beeslack.  After  spending  a  large  sum  in  works,  the  company 
commenced  their  first  calcining  on  the  13th  of  March,  1877,  and 
continued  it  until  the  8th  of  April,  at  a  spot  called  Incline  No.  1, 
within  200  yards  of  Glencorse.  The  company  having  prepared 
other  bings  the  respondent  in  November,  1877,  commenced  an 
action  of  suspension  and  interdict,  on  the  ground  that  in  the 
operation  of  burning  or  calcining  considerable  quantities  of  sul- 
phuric acid  gas  are  given  off  which  are  converted  into  sulphuric 
acid,  which  were  not  only  injurious  to  him  and  others  living 
in  the  neighbourhood,  but  also  injurious  to  his  woods  and  planta- 
tions, and  his  plantations  had  suffered  damage  by  the  said  opera- 
tions. Interim  interdict  was  granted,  and  the  Shotts  Company 
lodged  answers.  On  the  27th  of  November  the  note  was 
passed,  and  the  interim  interdict  continued  and  a  record  made 
up.  After  proof  was  taken  the  company  lodged  a  note,  under- 
taking to  confine  the  burning  to  the  winter  months,  November, 
December,  and  January.  Upon  this  the  complainer  lodged  a 
minute  in  which,  in  respect  of  the  above-named  minute,  he  stated 
that  he  no  longer  pressed  for  interdict,  but  reserving  all  claims  of 
damages  on  account  of  injury  already  occasioned,  or  which  may 
yet  be  occasioned,  to  his  property  through  the  calcining  operations ; 
and  he  also  reserved  his  right  to  apply  for  interdict  against  the 
company  calcining  during  the  winter  mouths  should  the  calcining 
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H.L.  (Sc.)  become  a  nuisance.    On  tlie  12t]i  of  March,  1878,  the  Lord 
1882       Ordinary  pronounced  an  interlocutor  by  which,  in  respect  that  the 
Shotts  Iron  complainer  did  not  now  press  for  interdict,  he  recalled  the  interim 
Company    interdict,  and  found  it  unnecessary  to  pronounce  any  decree  on 
Inglis.     the  merits.    The  company  continued  thereafter  to  calcine  at 
Incline  No.  1 ;  at  Incline  No.  2,  a  place  distant  747  yards  from 
Glencorse  ;  and  at  a  place  called  the  new  hearths  920  yards  from 
Glencorse,  though  nearer  to  Bellwood. 

During  the  years  1878,  1879,  and  1880,  the  calcining  was 
carried  on  at  all  three  places  during  the  months  of  November, 
December,  and  January,  except  at  No.  2  Incline,  where  the  burning 
was  commenced  on  the  3rd  of  January,  1880,  and  ended  on  the 
11th  of  March. 

On  the  30th  of  October,  1880,  the  proprietor  of  Glencorse 
raised  the  present  action  for  declaration  that  the  Shotts  Iron 
Company  had  illegally  calcined  ironstone  to  his  nuisance,  and  for 
interdict  against  the  appellants  calcining  iron  ore  or  burning 
blaes  on  any  part  of  the  lands  of  Penicuik  within  two  miles  of 
his  estates. 

In  his  condescendence  he  alleged  that  prior  to  1877,  the  trees 
on  his  estate  were  remarkably  thriving ;  that  the  first  appearance 
of  injury  to  the  plantations  was  then  perceived,  and  had  gone  on 
increasing ;  and  that  unless  the  calcining  was  stopped  the  whole 
of  the  trees  in  his  plantations  would  be  more  or  less  quickly 
destroyed,  and  the  amenity  of  his  estate  as  a  residential  property 
entirely  sacrificed. 

The  Shotts  Iron  Company  in  their  defences  denied  that  the 
injury  was  caused  by  calcining.  They  stated  that  the  leases 
they  hold  are  for  long  periods ;  that  the  minerals  were  of  great 
value,  and  would  not  be  exhausted  for  a  long  period  of  years ; 
that  there  have  been  for  many  years  manufactories,  particularly 
large  paper-mills,  in  and  about  Penicuik,  some  of  which  are  in 
close  proximity  to  the  respondent's  property  of  Glencorse,  smoke 
and  other  emanations  proceeding  from  these  works  over  the 
respondent's  property.  Since  1864,  the  appellants  have  been 
developing  the  mineral  fields  of  Penicuik ;  and  during  that  period 
have  spent  large  sums  in  boring  and  sinking,  and  in  erecting 
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engine-houses,  houses  for  workmen,  in  arranging  for  water  supply  H.  L.  (Sc.) 
and  drainage,  &c.    And  although  the  respondent  was  aware,  that  1882 
these  operations  would  necessarily  result  in  the  calcining  of  large  shotts  Ieon 
quantities  of  ironstone  in  the  vicinity  of  his  property,  no  complaint  Coi^ant 
was  ever  made  until  1877.  Inglis. 

The  respondent's  plea  in  law  was  "  The  pursuer  is  entitled  to 
decree  of  declarator  and  interdict  as  craved,  in  respect  that  the 
operations  complained  of  are  wrongful,  illegal,  and  are  to  the 
nuisance  of  the  pursuer." 

The  pleas  in  law  for  the  appellants  were,  inter  alia : — 

"  (2.)  The  operations  complained  of  being  lawful,  the  defenders 
should  be  assoilzied.  (4.)  The  operations  complained  of  not  being 
to  the  nuisance  of  the  pursuer,  the  defenders  should  be  assoilzied. 
(5.)  The  pursuer  does  not  suffer  and  has  not  sustained  damage 
entitling  him  to  any  of  the  decrees  concluded  for.  (6.)  Separa- 
tim;  no  ground  is  alleged  or  exists  for  the  delineation  of  two 
miles  libelled,  and  the  prohibition  thus  concluded  for  is  uncalled 
for  and  unnecessary." 

In  the  proof  adduced,  which  was  very  voluminous  and  very 
conflicting,  the  pursuer,  besides  the  evidence  of  scientific  men, 
produced  a  large  number  of  witnesses  of  practical  acquirements, 
such  as  foresters,  nurserymen,  and  agriculturists. 

The  foresters  examined  stated  that  since  1877  the  appearance 
and  growth  of  the  trees  had  fallen  off.  The  symptoms  of  the 
disease  in  the  trees  being  clearly  traceable  to  the  effect  of  sulphu- 
rous fumes  from  the  bings.  Witnesses  from  a  distance  spoke  to 
the  effect  of  similar  fumes  in  other  parts  of  the  country,  and  that 
what  was  complained  of  here  was,  according  to  their  experience, 
the  result  of  calcining. 

The  appellants  produced  a  great  mass  of  evidence  in  support  of 
their  contention  that  the  condition  of  the  trees  was  due  to 
overcrowding,  want  of  drainage,  bad  soil,  and  planting  under 
deciduous  trees,  especially  beeches ;  though  they  were  unable 
to  produce  any  evidence  of  the  state  of  the  plantations  before 
1877.  And  they  relied  strongly  on  the  fact  that  trees  nearest 
of  all  to  the  bings  are  quite  healthy.    While,  on  the  other  hand, 
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H.  L.  (So.)  the  symptoms  of  disease  which  were  founded  on  were  observed  in 

1882      abundance  at  places  a  great  distance  from  the  bings. 
ShottsIeon     "^^^      which  the  appellants  calcined  contains  about  one  per 
Coatt-ANT    QQj^i^  of  combustible  sulphur.    This  sulphur  when  mixed  with 
Inglis.     an  equal  quantity  of  oxygen,  becomes  sulphurous  acid,  which 
again,  after  absorption  of  another  atom  of  oxygen,  forms  sul- 
phuric acid.    The  appellants  alleged  that  during  the  process 
of  calcining  three-fourths  of  the  one  per  cent,  of  sulphur  remains 
in  the  calcined  ore,  so  that  only  one-fourth  of  the  one  per  cent,  of 
sulphur  is  given  off  into  the  air,  and  of  that  quantity  the  greater 
portion  is  neutralized  by  the  ammonia  yielded  by  the  nitrogen  in 
the  ore.    Whereas  the  coal  of  London  contains  the  same  amount^ 
one  per  cent,  of  sulphur,  almost  all  of  which  is  given  off  in  the 
form  of  sulphurous  acid  during  the  burning  of  the  coal. 

The  respondent  had  smoke  observers  at  work  during  the  years 
1877,  1878,  1879,  whose  evidence  clearly  proved  that  the  smoke 
reached  the  plantation,  the  prevailing  winds  being  in  that  direc- 
tion. They  said  that  the  smoke  was  to  be  observed  at  a  great 
distance,  extending  over  a  mile  from  the  bings,  and  that  on  calm 
days  it  lay  in  the  woods. 

Among  the  scientific  witnesses  for  the  respondent.  Dr.  Dewar 
and  Dr.  Dittman  stated  that  the  injury  was  caused  by  sulphurous 
fumes.  They  made  several  experiments  to  support  their  view. 
One,  the  rain  test,  consisted  in  placing  bottles  so  as  to  catch 
the  vertical  rainfall  in  selected  places  at  different  distances  from 
the  bings,  and  in  making  a  monthly  collection  of  the  water 
caught,  and  in  analysing  the  water  for  acid,  and  then  comparing 
the  result  for  the  periods  during  which  the  bings  were  burning, 
with  the  result  of  those  during  which  the  bings  were  not  burning. 

Dr.  Dittmar  said : 

I  carefully  analysed  each  separate  monthly  collection  at  the  six  different  sta- 
tions. The  method  of  analysis  was  by  evaporation  and  precipitation  with  chloride 
of  harium.  In  each  case  I  made  a  blank  experiment  to  detect  any  possible  trace 
of  sulphates  which  might  be  present  in  the  re-agent. 

I  shall  now  proceed  to  give  the  results  of  the  analyses  I  made  of  the  water 
collected  at  the  close  of  the  different  monthly  periods  and  at  the  different  stations, 
stating  the  proportion  of  sulphuric  acid,  SO^,  by  so  many  parts  per  million  by 
weight  of  the  water.    When  I  give  five,  for  instance,  that  means  that  one  million 
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parts  by  weight  of  the  water  contains  sulphur  equal  to  five  parts  by  weight  of  H.  L.  (Sc.) 
sulphuric  acid.  2gg2 


Collection  for  month 

Station 

Station 

Station 

Station 

Station 

Station 

ending : 

No.  1. 

No.  2, 

No.  3. 

No,  4. 

No.  5. 

JNo.  0. 

30th  Oct.  1878, 

5-0 

5-1 

2-2 

2-75 

3-0 

2-6 

21st  Dec.  „ 

5-9 

6-7 

7-4 

3-6 

1-8 

7-7 

3rd  Feb.  1879, 

26-6 

26*9 

14-3 

21-1 

8-0 

10*2 

15th  June  „ 

5-4 

5-5 

5-4 

4-3 

4-9 

5-8 

^Uin  I^ec.   „    \   tije  laboratory. 

}  5-2 

5-8 

7-2 

9-0 

7-9 

10th  Feb.  1880, 

14-8 

25-8 

27-8 

21-8 

9-2 

17-8 

22nd  Mar.  „ 

8-5 

11-5 

7-6 

11-0 

5-8 

7-1 

28th  Apr.  „ 

5-2 

8-2 

5-5 

4-4 

3-6 

4-4 

29th  Nov.  „ 

9-8 

6-9 

3-2 

6-5 

5-3 

4-5 

1st  Jan.  1881, 

11-8 

9-4 

8-2 

8-3 

5-9 

5-3 

2nd  Feb,  „ 

13-6 

12-6 

9-9 

11-0 

7-3 

14-8 

Shotts Iron 
CoMPAirr 

V. 

Inglis. 


I  have  the  analyses  of  a  number  of  rain-waters  which  were  collected  on  special 
occasions, — on  occasions  when  we  were  likely  to  find  a  deal  of  sulphurous  acid  in 
the  water.  In  the  case  of  contamination  of  the  air  by  sulphurous  aoid,  it  comes 
in  gusts  and  blows,  and  it  was  quite  right  to  try  and  catch  such  moments.  In 
1880,  from  the  1st  of  January  to  the  1st  of  February,  the  rain  water  was  collected 
near  the  greenhouse  in  the  forester's  garden,  and  it  was  found  to  contain  110 
part  by  weight  of  sulphuric  acid  in  the  million  parts  of  water,  which  is  an 
immense  quantity  of  acid.  That  water  was  collected,  not  by  me  or  by  my 
assistant,  but  by  Harley,  the  forester,  under  my  directions.  He  also  collected  the 
water  as  it  ran  off  a  birch  tree  in  the  south  corner  of  Sergeant  Croft  during  the 
night  between  the  30th  and  31st  of  January,  1880,  and  I  found  it  to  contain 
89  parts  per  million.  Then  at  Lawrence  Law  on  the  1st  of  December,  1880, 
between  11  a.m.  and  2  p.m.,  the  rain  was  collected  by  the  forester,  my  assistant 
being  also  present,  and  it  was  found  to  contain  23*8  parts  per  million. 

Cross-examined. — Q.  Does  your  analysis  enable  you  to  say  that  you  found  in 
those  samples  five  parts  per  million  of  free  sulphuric  acid  ? — A.  Yes  ;  because  it 
could  not  be  anything  else.  If  it  was  not  free  sulphuric  acid,  what  could  it  be. 
Q.  Did  you  find  five  parts  per  million  of  free  sulphuric  acid  ?  A.  Yes.  Q.  The  parts 
which  you  found  were  not  in  combination  with  anything  ? — A.  The  only  qualifica- 
tion I  must  admit  is,  that  part  of  that  small  proportion  of  sulphuric  acid  may  have 
been  in  combination  with  atmospheric  ammonia.  I  did  not  think  it  worth  while 
determining  that.  Q.  Did  you  think  it  immaterial  to  find  out  whether  the 
sulphuric  acid  was  free  or  in  combination  with  ammonia  ? — A.  In  these  circum- 
stances. Q.  Is  there  any  difference  in  the  efFoct  of  free  sulphuric  acid  upon 
vegetation  as  compared  with  sulphuric  acid  in  combination  ? — A.  Certainly  there, 
must  be.  The  sulphate  is  innocuous,  while  the  sulphur  will  do  a  great  deal  of 
harm.  Q.  Can  you  not  say  distinctly  whether  the  five  parts  were  or  were  not  in 
combination  with  ammonia  ? — A.  I  have  not  made  special  experiments  as  to 
that.  Q.  You  did  not  analyse  so  as  to  say  whether  those  parts  were  or  were  not 
in  combination  with  ammonia  ? — A.  They  could  not  be.  Q.  Did  you  analyse 
for  that  purpose  ? — A.  No.  I  determined  my  sulphuric  acid,  and  I  am  satisfied 
that  every  chemist  will  allow  mo  to  put  down  that  sulphuric  acid  as  free 
sulphuric  acid.    Q.  Did  you  find  any  in  combination  with  lime  ? — A.  Decidedly 
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H.  L.  (Sc.)   not.    Q.  From  your  analysis  can  you  say  tliat  tlie  parts  you  mentioned  were  not 
jgg2       in  combination  with  lime  ? — A,  I  can  speak  more  positively  as  to  that,  because 
it  is  impossible  ;  you  might  as  well  ask  if  it  was  present  as  sulphate  of  lithia,  or 
Shotts  Iron  sulphate  of  silver ;  it  is  something  intrinsically  impossible.    Q.  But  it  may  have 
^^^^^^    been  there  as  sulphate  of  ammonia  ? — A.  To  a  very  slight  extent,  always  assum- 
iNGLis.      ing  that  rain-water  is  rain-water ;  if  somebody  put  lime  into  it,  that  would  make 
—       a  difference.    I  cannot  tell  what  number  of  parts  per  million  of  free  sulphuric 
acid  are  absolutely  fatal  to  vegetable  life.    Q.  Do  I  understand  you  to  say  that 
your  experiments  shew  that  you  found  a  considerable  quantity  of  sulphuric  acid 
in  the  rain-water  when  the  bings  were  not  burning  ? — A.  A  small  quantity  of 
sulphuric  acid,  and  that  might  be  sulphate  of  ammonia.    The  highest  number  of 
parts  per  million  in  the  rain-water  when  the  bings  were  not  burning  was  11,  but 
that  was  an  isolated  case.    I  attributed  that  to  the  burning  of  coal  fires.    I  do 
not  know  whether  it  would  be  possible  for  vegetation  to  exist  with  water  falling 
upon  it  as  rain  containing  eleven  parts  of  free  sulphuric  acid.    Five  parts  per 
million  was  about  a  fair  average. 

Professor  Dewar  said : 

The  sulphuric  acid  was  in  combination  by  the  time  we  examined  it  by  the 
rain-water  test.  As  it  was  passing  through  the  air,  it  was  impossible  that  it 
could  be  in  the  form  of  sulphate  of  lime  or  sulphate  of  ammonia ;  because,  first 
of  all,  sulphate  of  lime  is  not  a  volatile  thing ;  and,  secondly,  ammonia  is  not 
produced  in  iron  burning — it  is  a  combustible  thing  itself.  The  quantity  of 
ammonia  present  in  such  a  place  as  Glencorse  would  be  extremely  small,— just 
the  ordinary  quantity.  Q.  Supposing  any  quantity  that  would  be  present  there 
did  combine  with  a  corresponding  quantity  of  the  sulphuric  acid,  would  that 
materially  diminish  the  quantity  of  sulphuric  acid  which  would  remain  free  ? — 
A.  It  would.  Q.  Would  it  take  much  away  from  it  ? — A,  jN'o,  if  you  put  it  as 
to  the  amount  of  ammonia  that  would  be  there.  Q.  And,  therefore,  a  great  part 
of  the  quantities  which  you  have  described,  as  in  the  winter  months  particularly, 
must  necessarily  have  been  free  ? — A.  Yes. 

Cross-examined. — Q.  Would  you  say,  that  with  such  a  small  quantity  as  you 
had  it  is  very  difficult  to  distinguish  between  free  sulphuric  acid  and  acid  in  com- 
bination ? — A.  Which  has  been  combined  in  the  bottle — it  is  difficult.  Q.  What 
methods  must  be  adopted  for  the  purpose  of  distinguishing  the  free  sulphuric  acid 
from  the  sulphuric  acid  in  combination  ? — A.  That  was  no  matter  which  I  discussed 
in  connection  with  the  analysis  of  these  samples,  because  I  knew  that  the  sul- 
phuric acid  was  all  in  combination  by  the  time  I  got  it  to  analyse.  It  was  in 
combination  mainly  with  soda.  I  took  no  steps  to  distinguish  the  proportion  of 
free  sulphuric  acid.  The  sulphuric  acid  got  very  simply  into  combination  with 
the  soda.  The  bottles  were  always  new  bottles,  and  the  water  having  lain  for  a 
month  in  contact  with  the  new  glass  has  always  neutralised  the  acid.  Q.  Were 
the  parts  which  you  describe  per  million  represented  by  you  as  being  parts  of 
free  sulphuric  acid  ? — A.  They  are  in  the  analysis  ;  they  are  really  free  sulphuric 
acid.  In  the  technical  sense  they  represent  the  amount  of  free  sulphuric  acid. 
Q,  You  have  given  us  a  certain  number  of  parts  per  million  of  sulphuric  acid ;  do 
you  represent  these  parts  as  being  parts  of  free  sulphuric  acid? — A.  They  are 
parts  which  represent  the  total  amount  of  sulphuric  acid  present.    That  is  the 
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•only  answer  I  can  give.  The  object  was  to  determine  the  total  amount  of  sul- 
phates during  the  whole  period  under  all  possible  conditions.  Q,  Is  the  question 
which  I  have  put  to  you  as  to  whether  these  parts  are  parts  of  free  sulphuric 
acid  as  distinguished  from  sulphuric  acid  in  combination  not  susceptible  of  cate- 
gorical answer? — A.  It  is  not,  when  the  analyses  were  all  intended  for  the 
determination  of  the  total  amount  of  sulphuric  acid. 

Ee-examined, — Q.  You  were  asked  whether  the  sulphuric  acid  which  you 
analysed  was  in  combination,  and  you  said  it  was  in  combination  with  soda 
which  had  got  out  of  the  new  bottles ;  it  would  not  be  in  combination  with  soda 
when  flying  through  the  air  before  it  got  into  the  bottles  ? — A.  No ;  sulphate  of 
soda  is  not  a  volatile  thing.  Q.  Would  that  sulphuric  acid,  before  it  was  stopped 
by  the  rain  and  carried  into  the  bottles,  be  free  or  not  ? — A,  It  was  free  in  the 
air.    That  is  the  material  point  in  the  inquiry. 

Dr.  Dittmar  also  gave  evidence  as  to  other  experiments; 
amongst  others  that  of  subjecting  for  a  certain  time  a  number 
of  trees  in  a  greenhouse  to  fumes  containiDg  sulphuric  acid  in 
the  proportion  of  five  volumes  to  a  million  volumes  of  air.  And 
he  stated  that  the  trees  were  found  to  be  damaged  in  a  similar 
way  to  those  on  the  Glencorse  estate. 

The  defender's  scientific  witness,  Professor  Odling,  said : 

The  value  of  the  water  test  depends  on  the  ascertainment  whether  the  sulphur 
is  present  as  free  sulphuric  acid  or  as  a  sulphate.  If  in  a'sample  of  rain-water  you 
find  a  largish  proportion  of  sulphuric  acid  in  the  combined  form,  that  was  no 
-evidence  whatever  of  the  presence  of  free  sulphuric  acid  anywhere ;  but  if  you  find 
free  acid  in  the  water  that  is  evidence  of  free  acid  in  the  air.  To  ascertain  whether 
there  is  free  acid  in  the  air  capable  of  doing  injury,  you  must  determine  whether  the 
sulphuric  acid  in  the  water  is  free  from  sulphate ;  and  from  such  a  large  quantity 
as  here  mentioned,  he  would  certainly  expect  to  find  free  acid  in  the  water,  if  it 
were  free  in  the  air.  And  if  water  was  standing  in  a  bottle  for  a  month  it  was 
not  surprising  that  sulphate  of  soda  was  obtained.  If  the  acid  was  combined  in 
the  form  of  sulphate  of  soda  in  the  bottles,  the  acid  must  not  be  considered  to  be 
free  in  the  air,  for  the  probability  would  be  that  there  was  ammonia  in  combina- 
tion with  the  acid ;  any  soda  taken  out  of  the  glass  would  be  combined  into 
sulphate  of  soda  as  well  by  the  sulphate  of  ammonia  pre-existing  as  by  the  sul- 
phuric acid  pre-existing. 

Dr.  Voelcke,  another  witness  for  the  defenders,  said  that  suppos- 
ing in  analysing  the  water  a  certain  quantity  of  sulphuric  acid  were 
found  in  the  rain-water,  to  make  the  test  of  value  it  would  be 
necessary  to  ascertain  whether  the  acid  was  free  or  in  combination. 
If  the  sulphuric  acid  was  in  the  rain-water  in  the  form  of  a  sul- 
phate, that  would  not  indicate  that  there  was  anything  in  the  air 
which  would  do  any  damage. 


H.  L.  (So.) 
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H.  L.  (So.)      The  appellants'  scientific  witnesses  did  not  use  the  water  or  air 
1882      test,  but  analyzed  certain  samples  of  healthy  and  diseased  or  dead 
Shotts  Iron  leaves  and  twigs  taken  from  particular  trees  on  the  estate  for 
Company    g^lphur,  with  the  result  that  no  greater  amount  of  sulphur  wa& 
Inglis.     found  in  dead  twigs  clearly  exposed  to  the  fumes  from  the  hearths, 
than  in  twigs  and  leaves  clearly  remote  from  such  influences. 

The  rest  of  the  evidence  is  sufficiently  given  in  the  opinions  af 
the  Lords. 

On  the  18th  of  March,  1881,  the  Lord  Ordinary  (1)  pronounced 
the  following  interlocutory,  "  Finds,  declares,  and  decerns  in  terms- 
of  the  declaratory  conclusions  of  the  libel :  further  interdicts  and 
prohibits  the  defenders  in  all  time  coming  from  calcining  iron- 
stone, or  iron  ore,  or  burning  blaes  on  any  part  of  the  lands  of 
Penicuik,  within  one  mile  of  the  pursuer's  lands,  and  decerns." 

The  appellants  having  reclaimed  against  this  interlocutor,  the 
Lords  of  the  Second  Division  (Lord  Young  dissenting),  5  July, 
1881,  adhered. 


On  appeal, 

June  15,  20,  22,  23,  26,  27,  29,  30  ;  July  17,  18.  Sir  Eenry^ 
James,  A.G.,  and  Horace  Bavey,  Q.O.  (with  them  Alexander 
Young): — 

Not  disputing  that  Hole  v.  Barlow  (2)  must  now  be  con- 
sidered overruled  (3),  contended  for  the  appellants  that  the  pre- 
ponderance of  proof  shewed  that  all  the  damage  was  caused  by 
natural  causes,  such  as  overcrowding,  bad  soil,  want  of  drainage-, 
coupled  with  exceptionally  wet  seasons ;  and  that  the  evidence  did 
not  substantiate  the  allegation  that  the  injury  apparent  was  trace- 
able to  the  calcining  operations.  That,  if  it  was  proved  that  there 
was  such  material  damage  as  to  entitle  the  pursuer  to  interdict,  it 
should  not  be  in  its  present  terms,  but  in  English  form,  restrict- 
ing them  from  calcining  so  as  to  be  a  nuisance,  that  should 
have  been  quite  sufficient.  The  interdict  was  too  large  in  its^ 
geographical  extent.  It  was  contrary  to  Scotch  practice  and  prin- 

(1)  Lord  Rutherford  Clark.  L.  J.  (Q.B.)  286 ;  3  Giff.  690,  and 

(2)  4  C.  B.  (JSr.S.)  334.  Cavey  v.  LedUtter,  3  C.  B.  (N.S).. 

(3)  See  Bamford  v.  Turnleij,  31  470. 
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ciple  to  fix  an  exact  distance  ;  if  any  distance  were  fixed  it  should  H.  L.  (So.) 
not  be  greater  than  half  a  mile.    Only  one  witness  said  he  smelt  1882 
the  smoke  at  800  yards  from  the  bings,  and  there  was  no  evidence  shotts  Ieon 
that  any  injury  was  done  by  the  fames  to  Flotterstone,  a  mile 
away. 

If  this  interdict  stood  it  would  be  res  judicata  for  ever  against 
the  appellants,  and  under  no  circumstances  can  calcining  be 
carried  on  within  a  mile,  although  the  pursuer's  land  may  all  be 
built  over,  and  invention  may  do  away  with  the  noxiousness  of  the 
fumes. 

[They  cited  Salvin  v.  North  Braneepeth  Coal  Company  (1) ;  St, 
Helens  Smelting^  Company  v.  Tipping  (2) ;  Fraser  v.  Cran  (3) ; 
Sir  John  M'Neill  v.  Scott  (4).] 

The  Lord  Advocate  (/.  B.  Balfour,  Q.C.),  Sir  F.  Herschell,  S.G. 
(with  them  Graham  Murray),  appeared  for  the  respondent,  but 
were  relieved  from  addressing  the  House  except  on  the  form  of 
the  order  and  the  extent  to  which  the  interdict  should  go.  They 
maintained  that  the  evidence  shewed  that  the  fumes  went  as  far 
as  Flotterstone,  over  a  mile  from  the  bings,  that  the  smoke  went 
over  the  estate  for  more  than  a  mile,  and  localized  itself  at  that 
distance,  and  was  noxious,  and  damage  was  caused  by  those  fumes. 
That  this  was  not  the  first  case  in  which  the  distance  was  fixed, 
for  see  Beardmore  v.  Tredwell  (5).  They  submitted  that  where 
the  operations  have  become  a  nuisance,  and  where  it  not  sug- 
gested that  they  can  be  carried  on  without  being  a  nuisance, 
the  order,  in  Scotch  practice,  is  simply  to  stop  it. 

They  commented  on  Fraser  v.  Cran  (3);  Burntisland  Whale 
Fishery  Company  v.  Trotter  (6).] 

Sir  J?.  James,  A.G.,  in  reply. 
The  House  took  time  for  consideration. 

(1)  Law  Rep.  9  Ch.  705.  (4)  4  Court  Sess.  Cas.  3rd  Series-, 

(2)  11  H.  L.  C.  G42.  608. 

(3)  4  Court  Sess.  Cas.  4th  Series,  (5)  31  L.  J.  (X.S.)  (Cb.)  802 ;  3  Giff. 
794;  5  Court  Sess.  Cas.  4th  Series,  G83. 

290  ;  G  Court  Sess.  Cas.  4th  Series,  (G)  9  Court  Sess.  Cas.  1st  Series, 

451.  144 :  aflh-med  5  W.  &  S.  649. 
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H.  L.  (Sc.)  July  26.  LoED  Selborne,  L.C.  : — 

My  Lords,  there  is,  I  think,  no  question  of  law  in  this  case — 
ShottsIeon  the  doctrine  of  Hole  v.  Barlow  (1)  having  been  overruled  in 
England  (2),  and  having  been  (in  my  opinion)  rightly  rejected,  as^ 
erroneous  in  principle,  by  the  majority  of  the  Judges  in  the 
Court  below. 

The  question  of  fact,  whether  the  operations  of  the  appellants 
have  been  attended  with  damage  to  the  plantations  of  the  re- 
spondent, is  one  on  which  none  of  your  Lordships  entertained  any 
doubt  after  the  conclusion  of  the  arguments  in  support  of  the 
appeal,  in  the  course  of  which  the  whole  evidence  in  the  case  was 
fully  read.  I  agree  generally  with  the  estimate  of  the  effect  of 
that  evidence  formed  by  the  Lord  Ordinary  and  by  the  Second 
Division  of  the  Court  of  Session,  and  it  is,  therefore,  unnecessary 
to  observe  upon  it  in  detail.  The  conflict,  which  at  first  sight 
seems  considerable,  is  as  to  matters  of  opinion  rather  than  matters 
of  fact ;  and  I  think  the  direct  evidence,  relative  to  the  facts 
of  the  actual  case,  is  entitled  to  much  more  weight  than  any 
inference  drawn  from  what  is  represented  as  the  effect  of  opera- 
tions, more  or  less  similar,  in  other  places. 

It  is  unfortunately  much  too  common,  in  cases  of  this  kind,  for 
scientific  witnesses  to  differ  from  each  other  on  points  as  to  which 
it  might  have  been  expected,  a  priori,  that  there  would  be  no 
room  for  such  controversy ;  and,  when  these  differences  do  exist,, 
judges  or  juries  must  (as  in  all  other  cases)  decide  as  well  as  they 
can  between  them.  Here  it  is  not,  and  it  cannot  be,  denied  that,, 
by  the  operations  in  question,  large  quantities  of  sulphurous  acid 
have  been,  during  considerable  periods  of  time,  continually  dis- 
charged into  the  air,  in  the  form  of  vapours,  noxious  in  that 
state,  and  which  (unless  neutralized  by  mixture  with  ammoniacal 
vapour,  converting  them  into  sulphate  of  ammonia)  must  soon, 
have  become  changed  into  sulphuric  acid,  a  substance  very  much 
more  noxious. 

It  is  not  disputed  that  such  quantities  of  sulphuric  acid  as- 
those  indicated  by  the  results  of  the  water  test  used  by  the  wit- 

(1)  4  C.  B.  (N,S.)  334.  (JST.S.)  470 ;  Salvin  v.  Brancepeth  Coal 

(2)  Bamford  v.  Turnley,  31  L.  J.     Comjpany,  9  Ch.  App.  705. 
(Q.13.)  286 ;  Cavey  v.  Ledlitter,  3  C.  B. 
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nesses  Dittmar  and  Dewar  (with  reference,  at  all  events,  to  the   H.  L.  (Sc.) 
stations  of  Sergeant  Croft,  Mains  Park,  Pheasant  Corner,  and  1882 
Middle  Belt,  and  to  the  [months  ending  the  3rd  of  February,  shotts  Iron 
1879,  the  10th  of  February,  1880,  the  22nd  of  March,  1880,  the  Oompant 
1st  of  January,  1881,  and  the  2nd  of  February,  1881),  would  be  Inglis. 
sufficient  to  be  destructive,  or  at  least,  seriously  injurious  to  LordSeibome, 

trees  (particularly  coniferous  trees)  at  those  places,  if  the  acid   

came  into  the  water  in  a  free  state,  and  not  as  sulphate  of 
ammonia.  I  see  no  reason  to  doubt  that  the  chemical  know- 
ledge of  those  witnesses  was  sufficient  to  enable  them  to  distin- 
guish, without  analysis,  sulphate  of  ammonia  from  sulphate  of 
soda ;  and  if  (as  the  witness  Dewar  says)  the  substance  actually 
found  in  the  water  was  sulphate  of  soda,  it  is  clear,  that  the  soda 
could  only  have  been  obtained  from  the  glass  of  the  new  bottles 
which  were  used.  I  think  it  is  also  to  be  inferred  from  the 
evidence  that  nothing  but  free  sulphuric  acid  in  the  water  would 
have  extracted  that  soda  from  the  glass.  Mr.  Dittmar  and 
Mr.  Dewar  are  both  Professors  of  Chemistry  ;  the  one  at  Glasgow, 
the  other  in  the  University  of  Cambridge.  They  express  confi- 
dent opinions,  amounting  in  their  own  minds  to  certainty,  that 
no  considerable  quantity  of  ammonia  could  have  been  in  combi- 
nation with  the  acid  which  they  found,  and  that  it  must  have 
come  into  the  water  in  a  free  state. 

The  scientific  witnesses  on  the  other  side  did  not  use  the  rain 
test  at  all.  Some  of  them  analyzed  certain  samples  of  healthy 
and  diseased  or  dead  leaves  and  twigs  taken  from  particular 
trees  on  the  estate ;  but  the  results  of  that  analysis  contribute, 
in  my  judgment,  nothing  really  useful  towards  a  solution  of 
the  controversy.  Two  of  the  most  important  of  those  witnesses 
are  Dr.  Odling  and  Mr.  Dupre.  Dr.  Odling  stated,  that  it  is 
only  free  sulphuric  acid  that  would  be  sensible  to  taste  or  smell ; 
if  the  sulphur  were  in  the  form  of  a  sulphate  it  would  not  be 
perceptible."  Mr.  Dupre  said,  "  sulphur  would  not  be  sensible  to 
the  smell  or  taste,  if  it  were  in  combination  with  ammonia,  as 
sulphate  of  ammonia.  Wherever  sulphur  could  be  clearly  de- 
tected by  the  senses,  it  would,  no  doubt  be  free."  Many  of  the 
respondent's  witnesses  were  sensible  both  of  the  smell  and  the 
taste  of  sulphur  in  the  smoke  issuing  from  the  bings,  often  at 
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H.  L.  (Sc.)  considerable  distances,  and  on  various  parts  of  the  estate. 

1882      Among  others,  Milroy  the  younger  distinctly  perceived  "  a  strong 
ShottTiron  sulphury  smell,"  whenever  he  was  "  in  the  line  of  smoke."  Mr. 
CJoMPANY    Worthington  Smith  (a  scientific  botanist),  "  smelt  the  fumes 
Inglis.     and  felt  the  taste  in  his  mouth."    Mr.  Dewar  said,    It  was  quite 
Lord  seiborne,  perceptible  to  the  mouth  and  nose  of  any  man  who  knows  what 
sulphurous  acid  is,  that  there  was  sulphur  present  and  in  large 
quantity." 

There  is  much  and  trustworthy  evidence  to  the  effect  that  the 
plantations  presented  generally  a  healthy  and  thriving  appearance 
until  the  operations  in  question  began  in  1877,  and  J  that  from 
that  time  forwards  their  appearance  began  to  change;  that  a 
large  number  of  trees  which  had  previously  been  (or  seemed) 
healthy,  became  more  or  less  blasted  and  diseased,  and  many 
died ;  and  that  this  mischief  was  progressive,  especially  in  the 
lines  of  those  winds  which  (according  to  the  observations  made 
by  the  witnesses  Milroy  junior,  Bryden,  and  Harley)  most 
frequently  blew  the  smoke  from  the  bings  over  the  estate. 

It  was  attempted  by  the  appellants  to  account  for  all  this 
mischief  by  natural  causes,  and  to  meet  the  difficulty  arising 
from  coincidence  of  time,  by  suggesting  that  the  effects  of  those 
causes  may  have  been  aggravated  by  the  prevalence  at  that  time 
of  unusually  wet  and  cold  seasons,  and  that  the  trees  only  then 
attained  that  stage  of  their  growth  at  which  such  effects  would 
be  likely  to  be  developed.  I  have  no  doubt  that,  to  some  extent, 
the  natural  causes  suggested  by  the  appellants'  witnesses,  or  some 
of  them,  were  really  in  operation  in  these,  as  they  would  probably 
be  in  most  plantations  similarly  situated,  and  planted  or  managed 
on  a  similar  system.  It  is  also  highly  probable  that,  when  to  the 
ordinary  operation  of  such  natural  causes  was  superadded  the 
deleterious  influence  of  sulphurous  vapours,  those  trees  which, 
from  wet  or  bad  soil,  from  overcrowding,  from  want  of  light  and 
air,  or  from  any  other  source  of  disease  or  decay,  were  weaker 
than*^the  rest,  might  suffer  most  and  soonest.  Whatever  might 
be  the  causes  at  work,  it  is  perfectly  consistent  with  experience 
that  strong  plants  would  resist  them  longer  and  better  than 
weak,  and  that  a  noxious  vapour  or  fluid,  descending  more  or 
less  intermittently  in  a  diluted  state,  might  operate  upon  the 


VOL.  VII.] 


AND  PKIVY  COUNCIL. 


531 


stronger  plants  only  as  a  slow  poison,  requiring  continuance  H.  L.  (Sc.) 
during  a  considerable  space  of  time  before  its  effects  would  1882 
become  fully  manifest.    This  might  well  account  for  much  dif-  shotts  Iron 
ference  in  the  appearance  of  neighbouring  trees,  even  of  the  Oompant 
same  kind.  Inglis. 
And  the  fact,  also  relied  upon  by  the  appellants,  that  some  of  Lord  seiborae, 

L.C. 

the  trees  and  plants  which  withered  and  died  were  more  distant 
from  the  bings  than  others  which  did  not  in  like  manner  suffer 
(including  some  hedges  and  low  shrubs  very  near  the  incline 
No.  1),  is  of  much  less  weight  than  at  first  sight  it  might  seem  to 
be,  when  the  variations  of  atmospheric  influences,  on  which  the 
incidence  of  the  deleterious  vapours  must  always  depend,  are 
taken  into  account.  The  vapour  might  not  be  converted  from 
sulphurous  into  sulphuric  acid  until  it  had  travelled  some  dis- 
tance ;  and  (as  Mr.  Dapre,  the  appellants'  witness,  said  in  cross- 
examination),  "  the  places  at  which  the  fumes  would  alight  would, 
no  doubt,  vary  according  to  the  aerial  conditions  at  the  time, 
within  limits ;  primarily  the  fumes  start  upwards ;  they  may,  or 
may  not,  be  earlier  or  later  brought  to  the  ground  according  to 
lateral  winds  and  other  conditions;  and,  in  certain  conditions, 
portions  comparatively  near  the  bing  may  be  less  affected  than 
portions  further  away.", 

Without  dwelling  farther  on  the  general  case,  I  content  myself 
with  adding,  that  the  natural  causes  alleged  by  the  appellants 
appear  to  me  to  be  inadequate  to  account  for  the  appearances  and 
facts  in  and  subsequent  to  1877,  described  in  the  evidence  of  the 
pursuer  and  those  of  his  witnesses  who  were  best  acquainted  with 
the  woods  (especially  Milroy  the  elder,  and  Kobertson),  and  in  the 
tabulated  statements  verified  by  Lamont  and  Slater. 

It  being,  therefore,  clear  to  my  mind  that  the  respondent  is 
entitled  to  an  interdict  against  the  continuanc  e  of  the  operations 
of  the  appellants,  so  as  to  prevent  further  damage  to  his  planta- 
tions and  estate,  the  question  which  remains  is,  as  to  the  proper 
form  and  extent  of  that  interdict.  The  Court  of  Session  has  pro- 
hibited the  appellants,  "  in  all  time  coming,  from  calcining  iron- 
stone or  iron  ore,  or  burning  bhies,  on  any  part  of  the  lands  of 
Penicuik,  within  one  mile  of  tl.e  pursuer's  lands."  The  appel- 
lants object  to  this  as  too  wide;  first,  because  the  prohibition  is 
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H.  L.  (Sc.)  absolute  against  any  calcining  at  all  within  that  distance,  even  by 
1882       processes  different  from  that  hitherto  adopted  by  them,  and  even 
ShottTiron  '^^y  alteration  or  improvement  of  those  processes,  all 

Company    discharge  of  noxious  vapours,  capable  of  doing  damage  to  the 
Inglis.     plantations  of  the  respondent,  might  be  avoided ;  and,  secondly 
Lord  seiborne,  bccause  they  say  that  the  interdict  ought  to  have  been  general 
—11      against  calcining  so  as  to  do  damage  to  the  respondent's  planta- 
tions or  estate,  without  fixing  any  distance,  or,  at  all  events, 
without  fixing  so  great  a  distance  as  one  mile. 

The  first  of  these  objections  appears  to  me  to  be  well  founded 
in  principle.  The  evidence,  according  to  the  view  which  your 
Lordships  take  of  it,  proves  that  the  operations  of  the  appellants, 
as  hitherto  carried  on  by  them,  have  been,  and,  if  continued  to  be 
carried  on  in  the  same  manner,  will  continue  to  be  injurious  to  the 
respondent's  estate.  The  interdict,  therefore,  may  properly  pro- 
hibit the  continuance  of  those  operations  in  that  manner ;  but  I 
am  of  opinion  that,  so  far  as  it  goes  beyond  this,  it  ought  to  be 
qualified,  so  as  only  to  prohibit  any  other  manner  of  calcining 
which  may  cause  noxious  vapours  to  pass  over,  and  occasion 
damage  to  the  respondent's  plantations  or  estate.  The  order 
appealed  against  ought,  therefore,  to  be  varied  in  that  way ;  but  I 
do  not  think  that  such  a  variation  only  ought  to  affect  the  costs 
of  the  appeal. 

The  more  important  question  is  that  as  to  the  limitation  of 
•  distance.  There  is,  I  think,  no  valid  objection  to  fixing  a  speci- 
fied distance  for  the  purpose  of  such  an  interdict,  if  it  is  justified 
by  the  evidence.  If  so  justified,  it  is  practically  convenient,  and 
may  usefully  narrow  the  field  of  any  future  controversy  between 
the  parties.  By  the  conclusion  of  the  summons  it  was  asked  that 
a  limit  of  two  miles  should  be  fixed.  The  Court  below  has 
thought  one  mile  proper  ;  and  your  Lordships  ought  not,  I  think, 
to  reverse  the  order  in  that  respect,  unless  you  see  reason,  after 
fully  considering  the  evidence,  to  think  that  it  does,  or  may, 
unduly  restrict  the  rights  of  the  appellants. 

After  full  consideration  of  the  arguments  of  the  Lord  Advocate 
for  the  respondent,  and  of  the  Attorney-General  in  reply,  I  have 
myself  come  to  the  conclusion,  that  there  is  suflScient  proof  of 
sulphurous  fumes,  likely  to  cause  damage  to  the  respondent's 
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plantations,  having  been  carried  by  certain  winds  to  several  parts  H.  L.  (So.) 
of  the  respondent's  estate  and  other  places,  distant  not  less  than  i882 
one  naile  from  the  bings  from  vrhich  those  fumes  proceeded ;  and  shottTiron 
consequently  that  the  limit  of  one  mile  fixed  by  the  Court  of  Company 
Session  is  justified  by  the  evidence  in  this  case.  Inglis. 

That  the  visible  fumes  proceeding  from  the  bings  have  often  Lord  Selbome, 
spread  themselves  for  the  distance  of  a  mile  or  more  over  parts  — ^ 
of  the  respondent's  estate,  under  the  influence  of  certain  winds 
(some  of  them  of  frequent  occurrence),  is  a  fact  fully  established 
by  the  observations  of  Milroy  junior,  Bryden,  and  Harley.  Those 
from  the  incline  No.  2,  frequently  went  as  far  as  Glencorse 
House  and  church  (just  over  a  mile)  in  November  and  December, 
1878,  and  in  the  winter  of  1879-1880.  Those  from  the  New 
Hearths  were  also  observed  at  the  same  places  (the  distances  being 
greater)  and  elsewhere  a  mile  off,  in  January,  1879,  and  in  the 
winter  of  1879-1880.  The  only  question,  therefore,  is,  whether  at 
that  distance  they  would  be  innocuous.  So  long  as  they  retain 
the  form  of  dense  clouds  hanging  or  spreading  over  the  planta- 
tions, there  seems  to  be  no  a  priori  reason  for  supposing  that  they 
would  have  undergone  such  a  degree  of  dilution  as  to  deprive 
them  of  all  noxious  qualities  ;  and  it  seems  certain  that  whatever 
free  acid  remains  in  suspense  at  that  distance  would  be  sulphuric 
acid,  and  not  sulphurous.  The  evidence  as  to  the  'distance  at 
which  the  characteristic  smell  and  taste  of  sulphur  was  generally 
perceived  is  not  very  definite;  but,  as  far  as  it  goes,  it  is  in  the 
respondent's  favour.  The  appellants  insisted  that  if  there  had 
been  any  serious  nuisance  felt  from  these  causes  at  Glencorse 
House,  or  Logan  Bank,  or  Bell  wood  House,  there  must  have  been 
evidence  to  that  effect,  and  that  such  evidence  as  there  was  is 
rather  to  the  contrary.  To  this  I  agree;  but  the  example  of 
London,  where  the  atmosphere  is  constantly  loaded  with  vapours 
unquestionably  injurious  to  the  life  or  health  of  some  trees,  and 
especially  of  conifers,  and  where,  nevertheless  (in  ordinary  states 
of  the  atmosphere),  the  comfort  of  human  life  is  not  seriously 
interfered  with  by  those  vapours,  is  enough  to  shew  that  sub- 
stantial mischief  miglit  be  done,  without  any  sensible  nuisance  to 
the  inmates  of  those  houses. 

Much  reliance  was  placed  in  the  argument  on  both  sides  on  the 
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H.  L.  (So.)  evidence  as  to  Flotterstone,  which  I  have  therefore  carefully  con- 
1882  sidered ;  and  the  result  is  that  I  think  it  preponderates  in  the 
ShottTikon  respondent's  favour.  The  middle  part  of  Flotterstone  is  distant 
Company  ngQ  yards  from  the  incline  No.  1,  1530  yards  from  the  incline 
Inglis.  No.  2,  and  1715  yards  from  the  New  Hearths.  Flotterstone 
Lord  seiborne.  Bridge  is  1445  yards  from  the  incline  No.  1,  1556  yards  from  the 
~1  incline  No.  2,  and  just  over  one  mile  from  the  New  Hearths.  East 
Flotterstone  is  1350  yards  from  the  incline  No.  1,  one  mile  and 
160  yards  from  the  incline  No.  2,  and  one  mile  and  315  yards 
from  the  New  Hearths.  There  was  calcined  at  incline  No.  1, 
from  the  13th  of  March  to  the  28th  of  April,  1877,  a  total 
quantity  of  2015  tons  of  ironstone,  and  at  incline  No.  2  from  the 
14th  of  March  to  the  27th  of  May  in  the  same  year,  2624  tons. 
This  was  a  very  much  less  quantity  than  at  later  dates ;  but  the 
operations  during  those  months  extended  over  part  of  the  spring 
season,  when  the  trees  were  putting  forth  their  new  shoots  and 
leaves ;  which  did  not  happen  afterwards.  In  November  and 
December,  1877,  14,014  tons  were  calcined ;  all  at  incline  No.  2. 
The  observations  of  Milroy  junior,  Bryden,  and  Harley  as  to  the 
winds  and  fumes^  did  not  begin  till  November,  1878,  and  those  of 
Dittmar  and  Dewar,  with  the  rain  test,  not  till  October  of  that  year. 
Mr.  Eobertson,  a  nurseryman  in  Edinburgh,  who  had  known  the 
Glencorse  plantations,  and  had  been  through  them  once  or  twice 
every  summer  for  twenty  years,  visited  Glencorse  on  the  24th  of 
November  and  14th  of  December,  1877,  and  again  on  the  4th  of 
January,  1878,  to  ascertain  the  damage  (if  any)  done  to  the  trees 
and  its  cause.  He  speaks  of  serious  damage  at  Flotterstone  (very 
much  worse  he  says,  on  his  visit  in  January,  1878,  than  in 
November  and  December,  1877),  of  which  he  describes  the  ap- 
pearances, and  which  he  attributes  to  the  fumes  which  he  saw 
proceeding  in  "  immense  quantities  of  clouds  "  from  the  bings  at 
No.  2  incline.  It  was  "  very  bad  at  Flotterstone  Bank,  nearly  a 
mile  from  where  the  bing  was,"  that  being  the  farthest  point  at 
which  he  observed  traces  of  injury.  The  clouds  (he  says)  ''first 
rose  in  a  bluish  flame,  then  they  got  white,  and  they  lazily  crept 
along  through  these  woods."  He  did  not  examine  the  trees 
beyond  Flotterstone  Bank,  but  he  "  saw  the  white  clouds "  for 
a  greater  distance  than  that — he  thought  "two  miles  away." 
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Milroy,  the  respondent's  forester,  first  noticed  appearances  of  H.  L.  (Sc.) 
damage  at  Flotterstone  in  1 877,  and  says  that  "  in  some  parts  1882 
just  here  and  there  "  it  was  as  bad  in  Flotterstone  "  as  in  the  ShottTiron 
woods  nearer  the  bings  ;  "  and  that  he  has  "  sometimes  seen  the  Company 
smoke  lying  in  Flotterstone  in  heavy  dead  weather,  and  some-  Inglis. 
times  going  over  it."    But  he  adds  (and  in  this  he  is  confirmed  Lord  seibome, 
fey  most  of  the  other  witnesses)  that  he  has  "  observed  it  very  — 
very  little  in  Flotterstone  since  1877 ; "  and  that  "  the  damage 
has  not  gone  on  so  badly  there  as  it  has  done  in  the  other  places." 
The  appellants'  witness  Dunn  says  that  he    found  unhealthiness 
in  the  Flotterstone  Bridge  plantations  to  a  considerable  extent  in 
1877,  and  that  the  Flotterstone  plantations  have,  in  spots,  im- 
proved since  then,  and  in  spots  they  have  not."    Another  of  the 
appellants'  witnesses.  Ford,  *' found  the  trees  at  Flotterstone 
Bridge  in  1878,  affected  in  the  same  way  as  at  other  parts  of 
the  estate ; "  and  Thompson  says  the  same.    'No  doubt,  those 
three  witnesses  all  consider  that  the  appearances  at  Flotterstone 
oould  not  have  been  due  to  the  smoke  from  the  bings;  and, 
therefore,  that  they  must  arisen  from  natural  causes.    But  their 
evidence  tends  to  shew  that  whatever  causes  of  mischief  were  in 
operation  on  other  parts  of  the  estate  were  also  in  operation  at 
Flotterstone. 

Mr.  Worthington  Smith  visited  the  estate  in  December,  1878, 
and  again  in  June,  1879.  He  says,  speaking  of  the  plantation  at 
Flotterstone  Bank,  that  he  found  the  same  appearances  there  in 
1878  and  1879,  "rather  worse"  in  1879;  and,  having  also  been 
there  two  or  three  times  since,  he  thinks  (differing  in  that  respect 
from  most  of  the  other  witnesses)  that  "  things  have  got  steadily 
worse  at  Flotterstone  since  then."  What  is  important  is,  that  on 
one  of  the  days  when  he  was  there  he  "  took  particular  notice  of 
Flotterstone  and  could  smell  the  fumes  there  "  (which  speaking 
from  memory  he  thinks  were  coming  from  the  incline  No.  2) 
**and  feel  the  taste  in  his  mouth."  He  had  before  spoken  of  the 
smell  of  sulphurous  smoke  as  unmistakeable.  Tlie  table  of  the 
results  of  the  water  test  given  in  Mr.  Dittmar's  evidence  shews 
that,  in  the  month  ending  the  20th  of  December,  1879,  the  water 
collected  at  Flotterstone  contained  9*0  of  sulphuric  acid  in  a 
million  parts  by  weight  of  water,  being  'more  than  the  quantity 
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H.  L.  (Sc:)  (during  that  month)  at  any  other  station  :  and  that  in  the  month 
1882      ending  the  10th  of  February,  1880,  it  contained  9  *2,  though  at 

Shotts  Ikon        other  stations  in  that  month  it  was  considerably  more.   In  the 
Company    former  of  those  months  the  quantity  of  ironstone  calcined  (partly 
Inglis.     at  incline  No.  1  and  partly  at  the  Kew  Hearths)  was  greater  than 

Lord  seHjorne,  in  any  othcr  month  included  in  these  experiments,  and  at  the 

  same  time,  there  was  less  than  the  average  rainfall,  which  always 

affects  this  test.  In  the  latter  month  the  quantity  calcined  at 
No.  1  and  the  New  Hearths  was  very  large.  These  experiments 
proved  that  the  noxious  acids  might  be  present  and  precipitated 
in  substantial  quantities,  even  in  places  where  no  dense  clouds  of 
smoke  were  at  the  same  time  seen.  It  is  admitted  that  9*0  of 
sulphuric  acid  to  a  million  parts  by  weight  of  w^ater  is  a  quantity 
which,  if  free  in  the  air,  might  be  injurious  to  trees,  especially  to 
conifers,  and  that  so  large  a  quantity  could  not  be  naturally 
present  in  the  rain  or  air.  The  observations  of  Milroy  junior, 
Bryden,  and  Harley  upon  the  winds  and  smoke  during  the 
winters  of  1878-79,  1879-80,  and  1880-81,  shew  that  the  smoke 
from  the  incline  No.  2  lay  over  the  east  end  of  Flotterstone  Bank 
on  five  days  in  December,  1878,  and  one  day  in  January,  1879  ; 
that  the  smoke  from  the  New  Hearths  did  the  same  on,  at  least, 
one  day  in  January,  1879,  as  did  that  from  the  incline  No.  1  at 
FlotterstOne  Bridge  or  Flotterstone  Bank  on  one  day  in  November, 
1878,  and  eight  days  in  January,  1879.  In  the  winter  of  1879-80 
it  was  six  times  observed  (coming  from  the  incline  No.  2)  in 
different  parts  of  Flotterstone :  on  several  days  lying  "  lightly  " 
or  "  falling  lightly  "  upon  the  woods,  but  it  was  not  then  observed 
to  come  from  the  New  Hearths,  nor  from  incline  No.  1.  In  the 
winter  of  1880-81,  Flotterstone  is  mentioned  only  once,  and  on 
that  occasion  the  smoke  came  from  incline  No.  1. 

The  conclusions  as  to  Flotterstone,  which  I  draw  from  this 
evidence  as  a  whole,  are,  that  the  spring  burning  of  1877,  limited 
in  amount  as  it  was,  was  still  sufficient  to  do  visible  damage  ' 
there,  at  least  to  the  spring  foilage.    The  smell  and  taste,  and  : 
the  water  test,  proved  the  presence  of  sulphuric  acid  there,  in 
quantities  sufficient  to  be  noxious,  in  1878,  1879,  and  1880.  ,The 
wind  observations  of  1878-79,  and  1879-80,  proved  that  the  • 
smoke  frequently  lay  there,  from  bings  a  mile  off,  in  those  twa 
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winters,  but  in  a  manner  perhaps  less  injurious  (in  the  latter  of  h.  L.  (Sc.) 
those  seasons)  than  at  other  times;  and  that  in  1880-81,  it  1882 
scarcely  visited  Flotterstone  at  all,  which  accounts  for  the  im-  shotts  Iron 
proved  appearance  of  those  plantations,  which  (under  any  cir-  Company 
cumstances)  were  likely  to  suffer  less  than  such  as  were  nearer  to  Inglis. 
the  bings.    But  that  there  were  noxious  vapours,  from  calcining  Lord  seibome, 

li.C. 

operations  as  far  distant  as  a  mile,  which  did  from  time  to  time   

descend  upon  or  otherwise  reach  Flotterstone,  and  which  were 
likely  to  be  more  or  less  injurious  to  the  plantations  there, 
according  to  the  direction  of  the  winds  and  the  state^  of  the 
atmosphere,  seems  to  me  to  be  sujBSciently  proved. 

I  am  therefore  unable  to  say  that  the  Court  of  Session  has  done 
wrong  in  prohibiting  the  continuance  of  the  calcining  operations 
(so  far  as  relates  to  the  manner  in  which  they  have  hitherto  been 
carried  on)  within  the  distance  of  one  mile  from  the  respondent's 
estate. 

I  propose  to  move  your  Lordships  to  vary  the  interlocutor 
granting  the  interdict,  by  adding,  after  the  words  "within  one 
mile  of  the  pursuer's  lands,"  the  following  words,  "  in  the  manner 
hitherto  pursued  by  them,  or  in  any  other  manner  whereby  noxious 
vapour  may  be  caused  to  pass  over  the  pursuer's  lands  or  any 
part  thereof  to  the  damage  or  injury  of  the  pursuer's  plantations 
or  estate  ;"  and,  subject  to  that  variation,  to  affirm  the  interlocutor 
appealed  from,  and  to  order  the  appellants  to  pay  the  costs  of  this 
appeal. 

Loed  O'Hagan  : — 

My  Lords,  I  do  not  propose  to  occupy  the  time  of  the  House,  by 
discussing  at  any  length  the  great  masses  of  evidence,  on  either 
side,  which  have  already  received  such  ample  consideration  from 
your  Lordships.  I  shall  only  indicate  the  grounds  on  which  I 
concur  with  the  opinion  just  delivered  by  my  noble  and  learned 
friend. 

The  real  question  is  one  of  fact.  The  conflict  of  proof  is  as 
great  as  the  issue  is  important :  but  we  have  the  judgment  of  the 
Lord  Ordinary,  sustained  by  that  of  the  Lords  of  Session,  pro- 
nouncing in  favour  of  the  respondent,  as  to  the  existence  of  an 
injury  to  his  property,  produced  more  or  less  by  the  works  of  the 
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H.  L.  (Sc.)  appellants.    I  say  more  or  less,  because  Lord  Young,  who  differed 
1882      in  the  result  from  his  colleagues,  admitted  that  damage  was  done 

ShottsIeon  to  the  respondent's  plantations  by  incline  No.  1,  though  he  held 
Company    ^]^^^  there  was  a  failure  of  proof  of  such  damage  by  incline  No.  2 
Inglis.     and  New  Hearths. 

Lord  O'Hagan.  I  think  that  the  evidence  preponderates  strongly  in  support  of 
~  the  respondent's  case,  and  that  the  appeal  cannot  be  allowed.  As 
to  the  existence  of  injury  to  the  plantation  on  the  estate,  the 
proofs  on  both  sides  combine  to  establish  it.  They  concur  in 
shewing  that,  in  the  year  1877  and  in  subsequent  years,  substan- 
tial damage  was  done.  The  controversy  is  as  to  the  cause  of  that 
damage.  The  appellants  say  it  had  its  origin  in  overcrowding 
and  overshading,  bad  drainage  and  wet  soil,  the  evil  effects  of  the 
roots  of  old  trees  and  the  injudicious  planting  of  new  ones,  the 
influence  of  weather,  and  other  things.  The  respondent  asserts, 
that  it  was  produced  by  the  process  of  calcination,  instituted  by 
the  appellants  at  three  several  places  in  the  neighbourhood  of 
his  property,  and  blighting  his  trees  to  a  considerable  distance 
with  sulphur  fumes,  which  were  fatal,  wherever  they  were  present, 
to  the  health  and  verdure  of  the  woods.  We  have  to  determine 
to  which  of  these  causes  the  mischief,  which  was  admittedly 
accomplished  somehow,  may  justly  be  ascribed. 

To  me,  the  proof  as  to  the  comparative  condition  of  thiogs 
before  1877  and  afterwards  appears,  on  this  issue,  very  persuasive 
for  the  respondent.  Up  to  that  time,  it  exhibits  the  trees  as 
having  been  in  a  flourishing  condition.  Till  then,  there  had  been 
no  complaint  and  no  ground  for  any.  But  in  that  year  the  calci- 
nation commenced.  Contemporaneously  with  it  the  condition  of 
the  woods  was  altered  for  the  worse ;  and  thenceforth,  at  all 
events,  the  state  of  the  trees  was  perceptibly  and  increasingly 
deteriorated.  The  leaves  were  scorched,  the  tissues  were  de- 
stroyed, the  growth  was  stunted,  and  fungi  seized  upon  the  roots. 
The  witnesses  to  the  chauge  are  beyond  impeachment,  either  as 
to  their  means  of  knowledge  or  their  intentional  veracity.  The 
respondent  himself  and  several  persons  skilled  in  forestry,  who 
were  long  familiar  with  the  locality,  depose  to  it,  and  leave  no 
room  for  reasonable  doubt  that  at  that  particular  time  some  evil 
agency,  not  before  operative,  began  to  alter  the  condition  of  the 
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woods.    The  argument  j^ost  hoc,  projpter  hoe,  is  not  always  a  H.  L.  (Sc.) 
sound  one  ;  but  if  we  are  satisfied,  with  the  Court  below,  that  the  1882 
diffusion  of  sulphurous  fumes  from  the  open  bings  was  followed  by  shottTieon 
damage  to  the  plantations  falling  under  their  influence,  which  had  Company 
enjoyed  vigour  and  health  before,  the  conclusion  that  they  stood  Inglis. 
to  each  other  in  the  relation  of  cause  and  consequence  seems  very  Lord  cHagan. 
reasonable.  . 

And  it  becomes  more  so  when  we  consider,  assuming  that  the 
fact  of  the  change  is  satisfactorily  shewn,  how  inadequate  is  the 
theory  of  the  defence  to  account  for  it.  The  operation  of  the 
iojurious  influences  on  which  it  relies,  such  as  the  injudicious 
planting  and  the  ill-drained  soil,  w^ould  be  comparatively  slow, 
and  produce  material  effects  only  in  a  gradual  fashion.  But  the 
proof  represents  the  injury  as  having  been  rapidly  created,  and 
soon  after  the  commencement  of  the  calcination ;  which,  on  the 
other  hand,  must  have  acted  quickly  if  at  all,  and  made  itself 
manifest,  as  the  respondent  says  it  did,  by  the  injurious  effects  of 
the  noxious  fumes,  upon  the  theretofore  healthy  trees.  I  do  not 
think  that  slowly  acting  natural  causes  can  reasonably  be  sup- 
posed to  have  produced  the  rapid  deterioration,  even  though  all 
allowance  be  made  for  the  assistance  alleged  to  have  been 
afforded  to  them  by  unfavourable  weather. 

Although  the  evidence,  as  in  cases  like  this  is  usual,  is  very 
conflicting,  it  seems  clear  enough,  that  the  process  of  calcination 
at  the  open  bings  necessarily  diffused  large  quantities  of  sulphurous 
acid,  which  were  borne  to  considerable  distances,  in  various  direc- 
tions and  at  various  altitudes,  through  the  respondent's  estate  from 
1877  till  1881.  During  that  period,  144,655  tons  are  said  to  have 
been  calcined,  two-fifths  of  which  were  thrown  off  in  the  course  of 
the  operation ;  and  we  have  the  uncontradicted  statement  of  Dr. 
Voelcker  (at  page  271),  that  "  as  near  as  possible  one  ton  of  stone 
calcined  would  produce  about  ten  pounds  of  sulphurous  acid." 
That  is,  he  says,  "  the  proportion  that  goes  into  the  air,  leaving 
about  thirty  pounds  fixed  in  the  char."  Dr.  Odling  tells  us  (at 
page  243),  that  "  in  the  process  the  ore  is  broken  and  heaped  uj) 
to  a  height  of  about  eight  feet  over  an  area  of  about  two  acres:" 
so  that  the  large  amount  of  deleterious  matter  thus  launched  into 
the  air  had  the  greatest  fixcility  afforded  for  its  mischievous 
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H.  L.  (Sc.)   circulation.    Taking  the  aerial  dispersion  of  the  sulphurous  acid 
1882      in  such  quantities  to  be  undeniable,  we  have  it,  I  think,  quite  as 

ShottTieon        established  that  its  action  upon  any  trees  on  which  it  rested 
Company    i^^Yist  have  been  very  mischievous.    "  The  distinctive  marks  of 
Inglis.     acid  action  upon  trees  generally,"  says  Dr.  Yoelcker  (p.  261), 

Lord  o'Hagan.  "  manifest  themselves  in  the  browniug  of  the  tips  of  the  "leaves, 
and,  finally,  the  destruction  of  the. tissue."  Some  trees  resist  this 
poisonous  influence  of  the  fumes  longer  than  others,  but,  wherever 
they  are  allowed  to  operate  effectually,  the  plantations  which  they 
affect  will  probably  pine  and  perish. 

And,  finally,  by  the  observation  of  witnesses  seemingly  quite 
faithworthy,  and  as  to  this,  of  witnesses  on  both  sides,  the  injured 
trees  are  shewn  to  have  exhibited  largely  the  ^'distinctive 
marks  "  described  by  the  scientific  testimony,  as  belonging  to  the 
action  of  sulphurous  acid.  In  addition,  we  have  the  results  of 
the  tests  applied  for  the  respondent,  proving  the  presence  of  such 
acid  upon  the  leaves  in  various  parts  of  the  plantation,  and  at 
various  distances  from  the  bings,  to  which  the  smoke  from  them 
had  brought  it  in  varying  quantities.  And,  farther,  in  corrobora- 
tion of  this  part  of  the  respondents'  case,  he  produced  several 
persons  who  had  smelt  the  sulphur  diffused  by  the  calcination  and 
tasted  it  in  many  places,  some  of  them  a  mile  away.  Dr.  Odling 
says  (page  251)/*  It  is  only  free  sulphuric  acid  that  would-be 
sensible  to  taste  or  smell."  And  he  states  that  he  found  the 
smell  of  it  pronounced  in  the  neighbourhood  of  the  bings :  "  "  It 
just  fell  short  of  producing  coughing."  **I  should  think"  he 
says,  "  that  any  continued  exposure  to  such  an  atmosphere  would 
be  fatal  to  plant  life." 

It  seems  to  me,  that  the  various  classes  of  evidence  to  which  I 
have  shortly  adverted,  fully  sustain  the  view  suggested  by  the  state 
of  things  which  arose  in  1877,  soon  after  the  commencement  of  the 
calcination.  Noxious  matter  is  largely  cast  abroad,  with  probable 
injury  of  a  kind  definitely  described  to  the  trees  it  might  affect ; 
its  actual  presence  upon  them  is  shewn  by  chemical  tests,  and 
careful  examination  ;  and  their  new  condition  contrasted  with  that 
in  which  they  had  been  before,  is  exactly  such  as  it  was  calculated 
to  produce.  I  think  that  in  these  circumstances  the  respondent  , 
has  established  his  contention,  and  that  he  is  entitled  to  the. 
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interdict  pronounced  by  the  Lord  Ordinary  and  tlie  Court  of  H.  L.  (Sc.) 
Session,  as  well  because  of  the  injury  he  has  already  sustained,  as  1882 
for  the  prevention  of  future,  and  perhaps  more  serious,  mischief,    shotts  Iron 

It  does  not  seem  to  me  that  the  evidence  of  the  appellants  is  at  Company 
all  sufficient  to  encounter  the  case  so  made  against  them.  I  see  no  Inglis. 
reason,  however,  to  impeach  it  as  in  any  way  inconsistent  with  the  Lord  O'Hagan, 
truth.  The  natural  causes  of  deterioration  to  the  woods,  on  which 
I  have  already  observed,  may  have  existed  to  a  large  extent. 
There  may  have  been  wetness  of  soil  and  injudicious  planting 
under  deciduous  trees,  and  interruption  of  growth  by  roots,  v/hich 
should  have  been  removed.  But  these  and  the  other  matters  on 
which  the  appellants  rely,  do  not  account  sufficiently  for  the 
proved  condition  of  the  woods,  and  the  changes  accomplished  in 
1877.  It  is  necessary  to  the  argument  derived  from  them,  that 
we  should  eliminate  all  the  proof  as  to  the  action  of  the  bings, 
the  discharge  from  them  of  the  sulphurous  fumes,  and  the  presence 
of  destructive  acid  upon  the  trees.  If  we  attribute  any  evil  influ- 
ence to  these  things,  the  respondent  is  not  disentitled  to  the  in- 
tervention of  the  law  for  his  protection  from  it,  even  though  the 
condition  of  the  ground,  or  his  own  neglect  or  error,  may  have 
aggravated  its  injurious  consequences. 

.  If  there  were  question  of  the  amount  of  his  damages,  and  his 
right  to  compensatioD,  it  might  be  important  to  shew  that  only  to 
a  certain  extent  he  had  suffered  from  the  calcining  operations,  so 
as  to  relieve  the  appellants  from  responsibility  for  results  pro- 
duced by  other  causes.  But  it  is  enough  for  the  maintenance  of 
the  interdict,  that  they  have  been  proved,  to  some  substantial 
extent,  to  have  given  ground  for  complaint  heretofore,  and  for 
apprehension  hereafter ;  and  this  being  established,  the  ap- 
pellants' proof,  even  if  assumed  to  be  true,  fails  to  warrant  their 
conclusion. 

I  do  not  go  into  further  detail  as  to  that  proof.  It  has  been 
very  ably  dealt  with  in  the  judgment  of  the  Lord  Justice  Clerk, 
with  which,  in  all  its  parts,  I  fully  concur. 

Neither  do  I  feel  at  liberty  to  speak  at  any  length  as  to  the 
distances  to  which  the  sulphur  fumes  are  proved  to  have  been 
carried.  The  entire  of  the  evidence  bearing  upon  that  important 
matter,  on  which  I  had  meant  to  comment,  has  been  so  minutely 
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H.  L.  (Sc.)  discussed  by  my  noble  and  learned  friend  that  it  is  impossible  to 
1882      add  anything  usefully  to  his  exhaustive  observations.    I  shall 

ShottTiron  o^^y  say,  that  they  convey  the  view  which  I  was  led  to  adopt  on 
Company      careful  consideration  of  the  very  able  arguments  of  the  Lord 
Inglis.     Advocate,  and  the  Attorney-General.    I  have  no  doubt  that 

Lord  o'Hagan.  tho  Court  of  Session  had  abundant  ground  for  holding  that  the 
fumes  emitted  by  the  bings  were  carried,  with  the  smoke,  at  least 
a  mile  through  the  respondent's  woods;  and  I  have  heard  no 
sufficient  reason  for  doubting  that,  according  to  Scotch  practice, 
it  was  quite  within  its  competence  to  select  that  limit  for  the 
operation  of  its  interdict.  It  is  important,  however,  that  your 
Lordships  should  not  be  misunderstood  as  to  your  affirmation,  in 
this  respect,  of  the  decision  of  the  Court  of  Session.  You  do  not, 
as  I  apprehend,  mean  to  fix  any  absolute  rule  settling  the  distance 
within  which,  in  such  cases,  an  interdict  should  be  allowed  to 
operate.  The  special  circumstances  must  determine  in  every  in- 
stance the  action  of  the  Court ;  and  according  to  them,  e.g.,  the  lie 
of  the  ground,  the  mode  of  calcination,  the  existence  or  the  absence 
of  precautions  against  injury,  the  prevalence  of  particular  winds 
at  particular  seasons,  the  height  and  disposition  of  the  trees,  the 
interdict  may  properly  be  allowed  to  have  efficacy,  to  a  wider  or 
more  limited  extent.  We  judge  as  best  we  can  upon  the  evidence 
before  us.  Other  evidence  between  other  parties  may  properly 
induce  a  different  ruling,  and  your  Lordships  do  not  design  to 
make,  in  this  respect,  a  rigidly  binding  precedent. 

In  another  particular,  I  agree  with  my  noble  and  learned  friend. 
The  terms  of  the  interdict  should  be  altered.  As  it  stands,  it 
forbids  all  calcining,  in  any  circumstances,  and  under  any  condi- 
tions or  modifications,  within  a  mile  of  the  bings.  The  prohibi- 
tion-is too  large  and  stringent.  It  is  conceivable  that  the  process 
of  calcination  may,  now  or  hereafter,  be  capable  of  being  conducted 
in  such  a  way  as  to  make  it  possible  so  to  deal  with  the  fumes 
that  they  may  be  innocuous  to  the  neighbourhood.  We  have 
before  us,  incidentally  and  without  any  view  to  this  special  point, 
evidence  as  to  variance  in  the  character  of  that  process.  In 
Durham,  and  in  Dairy  it  is  carried  on,  not  in  open  bings,  scatter- 
ing broadcast,  without  check  or  stay,  the  noxious  vapours,  but  in 
kilns,  which  may  possibly  render  it  less  injurious.    We  cannot 
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say  bow  far  industrial  invention  may  go  in  discovering  the  means  H.  L.  (Sc.) 

of  making  it  more  consistent  with  the  safety  of  vegetable  life  ;  1882. 

and  yonr  Lordships  would  not  desire,  if  this  could  be  accom-  ShottsIron 

plished,  to  forbid  or  to  restrict  such  operations  as  those  of  the  Company 

appellants.    I  am  quite  of  opinion  that,  in  this  regard,  the  inter-  Inglis. 

locutor  should  be  varied  according  to  the  view  of  the  Lord  LordOHagan. 
Chancellor.    In  other  respects,  I  think  it  should  be  afSrmed  with 
the  variation  proposed  by  my  noble  and  learned  friend. 

LoED  Blackburn  :— 

My  Lords,  I  think  notwithstanding  some  expressions  in  Lord 
Young's  judgment  which  seem  to  suggest  a  doubt  on  the  subject, 
it  must  be  taken  to  be  the  law  that  if  it  is  proved  that  the  opera- 
tions of  the  defenders  cause  real  substantial  injury  to  the  property 
of  the  pursuer,  he  is  entitled  to  have  an  interdict  to  protect  him 
from  that  injury,  even  though  it  be  impracticable  to  make  use  of 
the  valuable  minerals  belonging  to  the  defenders  without  doing 
such  injury,  so  that  the  effect  of  the  interdict  is  to  prevent  those 
minerals  being  used.  I  do  not  think  it  is  proved  by  the  evidence 
in  this  case  that  the  interdict  will  produce  such  an  effect ;  but  if 
it  were  I  do  not  think  it  would  deprive  the  pursuer  of  his  right  ta 
protection  for  his  property.  But  I  quite  agree  that  it  is  essential 
to  the  pursuer's  case  that  he  should  distinctly  prove  that  the 
defender's  operations  do  cause  real  substantial  injury.  Whether 
that  is  proved  or  not  must  in  every  such  case  depend  upon  the 
evidence  in  the  particular  case.  Salvin  v.  North  Brance;peth  Coal 
Co.  (1)  was  a  case  in  which  it  was  held  that  this  was  not  proved  ; 
and  the  decision  as  to  the  fact  was,  I  must  assume,  correct  on  the 
evidence  in  that  case.  It  can  be  no  guide  to  those  who  are  to 
determine  whether  it  was  proved  by  other  evidence  in  another 
case. 

I  have  listened  very  attentively  to  the  comments  on  the  evidence 
made  by  the  Attorney -General  and  Mr.  Davey,  but  they  failed  to 
convince  me  that  the  finding  in  fact  of  the  Lord  Ordinary  was 
wrong  on  this  question  of  fact:  and  I  agreed  with  the  rest  of  your 
Lordships  who  heard  the  case  in  relieving  the  counsel  for  the 
respondent  from  arguing  on  the  question  whether  there  was 
(1)  Law  I^op.  0  Ch.  705. 
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H.  L.  (Sc.)  sufiScient  damage  shewn  to  entitle  the  pursuer  to  an  interdict  to 

1882  some  extent. 
ShottTikon  I  think  that  the  disease  which  it  is  shewn  prevailed  in  the 
Company  pursuer's  plantations  was  not  distiDguishable  by  any  certain  marks 
Inglis.  from  disease  which  might  be  caused  by  other  causes.  Bad  drain- 
Lord  Biackbum.  age,  insufficient  thinning,  and  injudicious  planting  will  all  produce 
disease,  and  as  plantations  are  managed  roughly,  I  do  not  suppose 
there  are  many  plantations  in  which  some  disease  is  not  occasioned 
which  would  have  been  avoided  if  the  trees  in  the  plantation  had 
been  as  carefully  attended  to  as  the  trees  in  an  orchard  are;  and 
this,  I  do  not  doubt,  was  to  some  extent  the  case  in  the  pursuer's 
plantations.  And  independently  of  these  causes,  trees  may  be- 
come diseased  (sometimes  from  their  having  attained  such  a 
growth  that  their  roots  get  into  a  stratum  of  bad  soil,  and  some- 
times from  causes  which  cannot  be  pointed  out)  though  there  is 
no  work  throwing  off  fumes  in  the  vicinity.  But  I  think  that  the 
evidence  here  shews  that  there  was  a  great  and  marked  change  in 
the  health  of  the  trees  contemporaneously  with  the  beginning  of 
those  works,  and  that  it  was  such  as  in  other  localities  does  arise 
from  sulphuric  fumes,  which  do  produce  disease,  and  after  a  time 
death,  in  plantations  elsewhere :  and  though  it  is  by  no  means 
shewn  by  the  evidence  what  is  the  minimum  quantity  of  sulphur 
fumes  which  will  cause  these  results,  it  is  shewn  that  a  very  large 
quantity  of  sulphur  was  sent  off  from  the  different  bings,  which 
when  the  wind  blew  towards  the  pursuer's  plantations,  would  drift 
and  did  drift  across  them  in  quite  sufficient  quantities  to  account 
for  the  disease  which  did  occur  contemporaneously  with  the  using 
of  those  works.  This  I  think  fully  justified  the  finding  of  fact 
that  real  substantial  damage  had  already  been  done,  and  that, 
if  the  works  continued,  that  which  was  now  disease  would  become 
death.  I  do  not  think  it  necessary,  after  what  has  been  already 
said,  to  enter  into  the  details  of  the  evidence. 

It  was  not  suggested  in  the  Court  below  that  there  was  any 
mode  by  which  these  works  could  be  carried  on  so  as  not  to  emit 
sulphur  fumes  so  as  to  produce  a  nuisance,  and  no  inquiry  was 
made  as  to  whether  this  could  be  practically  done;  but  it  is 
impossible  to  say  that  there  may  not  at  some  future  time  be  a 
mode  discovered  by  which  this  may  practically  be  done.    I  think, 
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therefore,  that  the  interdict  should  be  altered  in  the  mode  pro-  H.  L.  (Sc.) 
posed,  and  I  agree  that  this  alteration  should  not  affect  the  costs.  1^82 

I  think  that  on  the  evidence  produced  in  this  case  it  is  esta-  Shotts  Ikon 
blished  that  if  the  works  are  removed  to  some  distance  from  their 
present  position,  but  not  so  far  as  to  prevent  their  being  a  "^f^'^' 
nuisance  to  the  pursuer,  his  plantations  will  not  only  be  injured  ^^^''^  Biackbum. 
but  destroyed  during  the  time  which  would  necessarily  be  occupied 
in  proving  that  the  works  in  their  new  position  are  injurious,  and 
I  think  that  being  so,  it  is  necessary  for  the  pursuer's  protection 
to  grant  an  interdict  forbidding  the  carrying  them  on  within  a 
specified  distance.  What  that  distance  should  be  is  a  much  more 
difficult  question.  I  come,  however,  on  the  evidence  produced  in 
this  case,  to  the  conclusion  that  it  would  not  be  safe  to  fix  the 
distance  at  less  than  a  mile.  I  wish  to  guard  against  its  being 
supposed  either  that  I  think  that  in  every  case  it  must-  be  neces- 
sary to  fix  so  great  a  limit,  or  that  in  no  case  can  it  be  necessary 
to  fix  a  greater  one.  As  far  as  I  am  concerned,  I  proceed  entirely 
on  the  evidence  in  this  particular  case  as  applicable  to  this 
particular  locality. 

LoED  Watson  : — 

My  Lords,  this  appeal  raises  no  question  except  one  of  fact. 

Notwithstanding  the  minute  and  exhaustive  criticism  to  which 
the  evidence  was  subjected  by  the  learned  counsel  for  the  appel- 
lants, I  see  no  reason  to  doubt  that  it  is  sufficient  to  establish, 
what  the  Court  below  have  found,  that  the  calcining  operations 
of  which  the  respondent  complains,  have  already  caused  appreci- 
able damage  to  his  property,  and  will  if  permitted  to  continue,  be 
productive  of  further  and  more  serious  damage. 

The  respondent  is  therefore  entitled  to  decree  of  interdict ;  but 
I  agree  with  your  Lordships  that  the  fact  that  injury  has  arisen 
from  the  ordinary  process  of  calcining  ironstone  in  open  biugs 
does  not  warrant  an  absolute  prohibition  against  calcining  by  any 
process  whatever  at  any  future  time.  The  interlocutor  of  the 
Court  of  Session,  varied  in  the  manner  proposed  by  your  Lordships, 
will  in  my  opinion  meet  the  justice  of  the  case.  It  will  give  the 
respondent  the  measure  of  protection  to  which  he  is  entitled,  and 
will  not  prevent  the  appellants  from  availing  themselves  of  the 
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H.  L.  (Sc.)  resources  of  science,  and  resorting  to  some  method  of  calcination 
1882      by  which  the  noxious  fumes,  which  have  hitherto  been  allowed  to 
ShottsIron  escape  into  the  air,  may  be  recovered  or  destroyed.    I  had  an 
Company    opportunity  of  considering,  in  print,  the  judgment  delivered  by 
Inglis.     the  noble  and  learned  Lord  on  the  woolsack,  and  I  so  entirely 
Lord  Watson,  coucur  in  the  observations  therein  made  with  respect  to  the 
leading  features  of  the  proof,  that  it  is  unnecessary  for  me  to 
make  any  comment  upon  it. 

Interlocutor  of  the  18th  of  March,  1881,  granting  the 
interdict,  varied  ly  adding  after  the  words 
within  one  mile  of  the  joursuer's  lands'*  the 
following  words:  in  the  manner  hitherto  prac- 
tised hy  them,  or  in  any  other  manner  whereby 
noxious  vapour  may  he  caused  to  pass  over  the 
pursuer's  lands,  or  any  part  thereof,  to  the 
damage  or  injury  of  the  pursuers  plantations  or 
estate"  Suhject  to  that  variation  the  inter' 
locutors  appealed  from  affirmed.  Appellants  to- 
pay  the  costs  of  the  appeal. 

Lords*  Journals,  26th  July,  1881. 

Agent  for  Appellants :       A,  Loch. 

Agents  for  Kespondent :  Connell,  Hope,  <&  Spens, 


VOL.  VIL] 


AND  PKIVY  COUNCIL. 


547 


[HOUSE  OF  LORDS.] 

GEAHAME  Appellant;     e.  l.(Sc.) 

SWAN  AND  Others  (Magistkates  of  Kirk- 
caldy   

JBurgh — Common  Good  of  Burgh — Encroachment  hy  Magistrates  on  Burgh  Pro- 
perty— Equitable  Jurisdiction  of  Court  of  Session  where  restitutio  in  integ- 
rum impossible  or  attended  with  unreasonable  Loss — Actio  Fopularis—-Res 
Noviter. 

A  superior  Court,  having  equitable  jurisdiction,  lias  a  discretion  in  ex- 
ceptional cases  to  withhold  from  parties  applying  for  it  that  remedy  to 
which,  in  ordinary  circumstances,  they  would  be  entitled  as  a  matter  of 
course.  But  to  justify  the  exercise  of  such  a  discretionary  power^  there  must 
be  some  very  cogent  reason. 

A.  suing,  not  as  owner  of  the  soil,  nor  as  the  proprietor  of  a  dominant 
tenement,  but  as  one  of  the  community,  applied  for  suspension  and  interdict 
on  the  4th  of  May,  1878,  against  magistrates  of  a  burgh,  who  were  also 
police  commissioners,  building  municipal  stables  on  a  piece  of  ground  vested  • 
in  them  for  the  common  use  and  enjoyment  of  the  community.  No  interim 
interdict  was  granted,  and  the  magistrates,  who  had  accepted  contracts  for 
■the  work,  went  on  building,  and  before  the  interdict  sought  was  granted,  on 
the  19th  of  June,  1879,  the  stables  were  completed  at  a  cost  to  the  community 
of  about  £1900.  Thereupon  in  March,  1880,  A.  raised  this  action,  concluding 
for,  inter  alia,  a  declaration  that  the  ground  in  question  was  vested  in  the 
magistrates  in  perpetuity  for  the  use  and  enjoyment  of  the  inhabitants,  and 
that  they  had  no  right  as  police  commissioners  to  build  thereon ;  and  that  they 
ought  to  be  ordered  to  remove  the  stables.  The  magistrates  offered  to  dedicate 
to  the  use  of  the  inhabitants  in  lieu  of  the  site  of  the  stables  another  piece  of 
ground  which  they  had  acquired  by  feu  charter  dated  December,  1880  : — 

Eeld^  agreeing  with  the  judgment  of  the  Court  below,  that  in  the  peculiar 
circumstances  of  this  case  and  on  the  considerations  (1)  that  the  community 
of  the  burgh  had  an  interest  on  both  sides  of  the  present  litigation  ;  and  (2)  that 
the  tender  of  a  substituted  piece  of  ground  was  res  noviter^  affecting  the 
relations  of  the  parties  which  had  emerged  since  the  date  of  the  final  judg- 
ment of  interdict,  it  was  not  too  late  for  the  Court  to  exercise  its  discretionary 
power,  and  to  refuse  the  remedy  which  A.  asked  so  far  as  the  removal  of 
the  stables  was  demanded. 


Kespondents. 


Julij  26. 


Interdict — Necessary  Proceedings  —Costs. 

Held,  reversing  interlocutor  of  the  Court  below,  that  A.  was  entitled  to  a 
•declaratory  decree  affirming  the  right  of  the  community  in  the  ground  in 
question  ;  to  the  action  being  kept  in  Court  until  the  substituted  ground 
had  been  dedicated  in  perpetuity  to  the  uses  of  the  inhabitants ;  and  his 
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H.  L.  (Sc.)  action  being  necessary  for  the  vindication  of  the  community's  riglits,  lie 

jgg2  was  entitled  to  his  whole  expenses  in  the  Court  below  and  in  this  House, 

v^v^  Per  LoED  Watson  : — Were  A.  seeking  to  enforce  the  decree  which  he 

Geahame  holds  in  his  own  private  right  and  interest,  the  considerations  of  inconvenience 

Swan  pecuniary  loss,  arising  from  the  position  in  which  the  magistrates  have 

— — .  placed  themselves,  by  their  own  acts,  would  not  afford  a  relevant  answer  to 

his  demand  in  the  present  action.' 

Macnair  v.  Cathcart  (Morr.  Die.  12,832);  Sanderson  v.  Geddes  (1  Court 
Sess.  Cas.  4th  Series,  1198)  ;  Begg  v. -Jack  (3  Court  Sess.  Cas.  4th  Series, 
35),  approved,  as  authorities  in  favour  of  the  equitable  jurisdiction  of  the 
Court ;  but  see  Lord  Watson  as  to  his  disapproval  of  the  result  at  which  the 
Court  arrived  in  £egg  v.  Jack. 

Appeal  from  the  Second  Division  of  tlie  Court  of  Session^ 
Scotland. 

By  charter  of  confirmation  dated  the  5th  of  February,  1644, 
Charles  I.  granted  to  the  bailies,  councillors,  and  community  of 
the  burgh  for  the  time  and  their  successors,  the  common  muir 
of  Kirkcaldy,  which  embraced  the  vacant  ground  between  the 
town  and  the  sea  called  the  South  Links. 

This  ground  lay  between  the  High  Street  and  the  seashore  on 
the  east,  bounded  on  the  south  by  John  Loudoun's  Wynd,  which 
was  also  the  boundary  of  the  burgh  at  this  spot.  The  South  Links 
originally  extended  to  about  8*172  acres.  Down  to  the  year  1754 
these  grounds  remained  the  property  of  the  provost,  magistrates, 
town  councillors,  and  community  of  the  burgh,  for  the  public 
purposes  of  the  burgh. 

In  1854  the  magistrates  feued  the  South  Links  to  Kobert 
Whyt,  then  provost  of  the  burgh,  "but  under  limitations  and 
restrictions  underwritten,  viz.,  that  there  shall  now  and  in  all  time 
.  coming  be  reserved  to  the  inhabitants  of  Kirkcaldy  one-third  part 
of  the  said  links  in  grass,  as  at  present,  for  drying  linen  clothe& 
allenarly,  and  free  access  thereto  at  all  times  for  that  end." 

The  subjects  were  reconveyed  in  1788  to  the  magistrates  on 
behalf  of  the  community  of  the  burgh,  along  with  and  under  the 
limitations  and  restrictions  specified  in  the  above-mentioned  feu 
contract  of  1754. 

Since  1788  a  large  portion  of  the  South  Links,  extending  to 
6*976  acres,  has  been  feued  out  and  built  on,  and  the  remainder^ 
amounting  to  1*196  acre,  was  divided  into  two  portions  by  an 
open  sewer,  which  ran  down  Burleigh  Wynd  to  the  sea.  This 
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was  arched  over  and  made  into  a  street,  called  Burleigh  Street.  H.  L.  (So.) 
The  whole  of  this  ground  was  at  one  time  known  by  the  name  1882 
of  Volunteers'  Green,  although  latterly  that  name  has  been  appro-  Gbahame 
priated  to  that  portion  which  lies  to  the  south  of  Burleigh  Street,  g^^^^ 

and  which  is  about  '940  of  an  acre  of  extent.    The  portion  of   

ground  lying  to  the  north  of  Burleigh  Street  and  to  John 
Loudoun's  Wynd  on  the  south,  is  the  piece  of  ground  to  which 
the  present  action  relates,  and  extends  to  *  256  of  an  acre. 

In  1854  the  magistrates  attempted  to  build  on  a  part  of  this 
ground,  and  a  similar  question  to  that  here  arose  in  the  case 
of  Seggie  v,  KirJccaldy  Burgh  Magistrates,  in  the  Sheriff  Court 
of  Fifeshire,  the  proof  of  which  has  been  imported  into  this. 
Then  an  inquiry  took  place  as  to  the  use  and  possession  which 
had  been  had  of  the  ground  by  the  inhabitants. 

It  appeared  from  the  proof  that  the  ground  had  once  been 
surrounded  by  a  wall  and  used  as  a  town  midden ;  at  another 
time  it  was  let,  and  occasionally  shows,  &c.,  had  been  allowed 
to  occupy  it  for  a  small  payment.  But  there  could  be  no  doubt 
that  the  ground  was  constantly  used  for  the  purposes  of  recreation 
and  drying  clothes,  and  the  like.  In  that  case  the  contemplated 
building  was  not  put  up,  the  decision  being  against  the  magistrates. 

In  1877,  the  magistrates  under  *^The  General  Police  and 
Improvement  (Scotland)  Act  1862,"  and  The  Lands  Clauses 
(Scotland)  Act  1845,  as  police  commissioners,  acquired  the  ground 
from  the  magistrates,  as  town  council.  The  price  paid  was  £290. 
The  commissioners  thereupon  gave  notice  in  the  local  papers  in- 
viting a  loan  for  the  purpose  of  building  stables  on  the  piece  of 
ground  in  question. 

A  Mr.  Heggie  objected,  and  threatened  on  the  7th  of  June, 
1877,  to  take  legal  proceedings  if  they  attempted  to  build  on  the 
ground.  The  commissioners  intimated  to  Mr.  Heggie  on  the 
18th  of  July,  1877,  that  they  intended  to  carry  out  their  plans. 
The  requisite  amount  of  money  was  borrowed,  and  contracts  for 
the  work  entered  into. 

On  the  28th  of  February,  1878,  the  police  commissioners 
commenced  to  build  stables  on  the  subjects  above  described.  On 
the  4th  of  May,  1878,  the  appelhint,  James  Grahame,  dyer,  Kirk- 
cald}r,  in  the  interest  of  the  community,  raised  au  action  against 
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H.  L.  (So.)  the  respondents  to  suspend  the  proceedings  complained  of,  and  to 
1882      interdict  them  "  from  in  any  way  encroaching  upon  that  portion 
Gbahame    of  the  South  Links  or  South  Commonty  of  Kirkcaldy,  which  is 
Swan  recently  in  grass,  and  which  now  remains  or  recently 

  remained  unfeued,  and  which  extends  from  Burleigh  Street  of 

Kirkcaldy  on  the  north,  to  the  vennel  called  John  Loudoun's 
Wynd  on  the  south,  and  from  property  belonging  sometime  to 
the  heirs  of  Thomas  Meldrum,  and  other  properties  on  the  west, 
to  the  seaflood  on  the  east,  as  the  said  portion  is  marked  off  and 
coloured  red  on  the  plan  herewith  produced ;  and  in  particular,  to 
interdict,  prohibit,  and  discharge  the  respondents,  and  all  others 
aforesaid,  from  encroaching  upon  that  portion  of  the  said  South 
Links,  or  South  Commonty,  which  is  commonly  named  or  known 
as  the  Volunteers'  Green,  being  part  of  the  common  good  of  the 
burgh  of  Kirkcaldy ;  as  also  to  interdict,  prohibit,  and  discharge 
the  respondents,  and  all  others  foresaid,  from  digging  foundations 
in,  or  in  any  way  trenching  or  cutting  up  for  building  purposes, 
the  said  lands ;  and  further,  to  interdict,  prohibit,  and  discharge 
the  respondents,  and  all  others  foresaid,  from  erecting  stables  or 
any  buildings  or  erections  of  any  kind  thereon,  or  on  any  part 
thereof,  and  also  from  doing  anything  in  or  upon  the  said  lands  to 
the  prejudice  of  the  rights  and  interests  of  the  complainers  and 
other  inhabitants  of  the  burgh  of  Kirkcaldy,  in  so  far  as  regards 
his  and  their  rights  of  bleaching,  drying  clothes,  and  other  rights 
competent  to  them  in,  upon,  or  over  the  said  lands." 

The  magistrates,  respondents,  lodged  defences,  and  a  proof  was 
adduced.  The  respondents,  inter  alia,  averred,  "the  ground  in 
dispute  is  to  the  west  of  the  Volunteers'  Green,  and  is  separated 
from  it  by  a  road,  Burleigh  Street.  In  1838  it  was  enclosed,  and 
has  since  been  used  for  various  purposes  connected  with  the  town, 
but  it  has  never  been  used  for  bleaching.  For  more  than  a  cen- 
tury a  certain  portion  of  the  links  have  been  reserved  in  grass  for 
drying  clothes ;  but  for  more  than  forty  years  past  the  said  use 
has  been  confined  to  that  part  of  the  links  called  the  Volunteers' 
Green.  No  complaint  has  ever  been  made  that  this  was  insuflS- 
cient  for  the  public  requirements." 

The  Lord  Ordinary  (1)  granted  the  note  of  suspension  and 
(1)  Lord  Adam. 
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interdict ;  and  the  Second  Division  of  the  Court  of  Session  H.  L.  (Sc.) 
adhered  on  the  19th  of  June,  1879  (I).    No  interim  interdict  1882 
was  granted,  and  the  magistrates  continued  their  operations,  and  GrahIme 
before  final  judgment  was  obtained  the  stables  were  completed  at 

a  total  cost  of  £1889  10s.  5d.,  including  the  cost  of  the  ground.   

On  the  4th  of  May,  1878,  work  to  the  value  of  £312  17s.  lOd,  was 
actually  executed,  and  material  had  been  laid  on  the  ground  of 
the  value  of  £336  17s.  Ud. 

The  stables  having  been  completed,  the  appellant  raised  this 
action,  concluding  for  declarator  that  the  ground  in  question  "  is 
vested  in  the  defenders,  the  said  provost,  magistrates,  and  council, 
on  the  condition  that  the  same  should  be  kept  in  perpetuity  for 
the  use  and  enjoyment  of  the  inhabitants  of  Kirkcaldy  for  the 
purposes  of  bleaching  clothes,  recreation,  and  other  similar  pur- 
poses ;  (2)  that  from  time  immemorial,  or  at  all  events  for  forty 
years,  the  said  portion  of  the  said  South  Links  or  South  Commonty 
has  always  been  open  and  patent  to  the  whole  of  the  said  burgh 
of  Kirkcaldy,  and  that  the  said  inhabitants  have,  for  the  said 
period,  used,  possessed,  and  enjoyed  the  same  without  hindrance, 
prohibition,  or  interruption,  for  drying  and  bleaching  clothes, 
recreation,  and  other  similar  purposes;  (3)  that  the  defenders 
have  no  right  or  title  to  dig  foundations  in,  or  in  any  way  to 
trench  or  cut  up  for  building  purposes,  the  said  lands,  nor  to 
erect  stables  or  any  other  buildings  or  erections  of  any  kind 
thereon,  or  on  any  part  thereof ;  and  (4)  that  the  erection  by  the 
defenders  of  stables  or  any  other  buildings  or  erection  upon  the 
said  portion  of  the  said  South  Links  or  South  Commonty,  or  any 
part  thereof,  was  and  is  illegal,  unauthorized,  unwarranted,  and 
was  and  is  to  the  prejudice  of  the  rights  and  interests  of  the 
pursuer  and  other  inhabitaBts  of  the  burgh  of  Kirkcaldy  in  so  far 
as  regards  his  and  their  rights  of  bleaching,  drying  clothes,  and 
other  rights  competent  to  them  in,  upon,  or  over  the  said  lands ; 
and,  further,  it  ought  and  should  be  found  and  declared,  by 
decree  of  our  said  Lords,  that  the  defenders  have  no  right  to 
erect  stables  or  any  other  buildings  or  erections  upon  the  said 
portion  of  the  said  South  Links  or  South  Commonty,  and  that 
the  erection  of  stables  or  other  buildings  or  erections  thereon  is  a 
(1)  G  Court  Sess.  Cas.  4tli  Series,  1066. 
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H.  L.  (Sc.)  use  of  tlie  same  to  the  prejudice  of  the  pursuer  and  the  other 
1882  inhabitants  of  the  said  burgh  of  Kirkcaldy;  and  whether  decree 
Geahame  of  declarator  shall  be  pronounced  in  terms  of  the  foregoing  con- 
SwAN      elusions  or  not,  the  defenders  ought  and  should  be  decerned  and 

  ordained,  by  decree  of  the  Lords  of  our  Council  and  Session 

(first)  to  take  down  the  stables  and  other  buildings  erected  upon 
the  said  piece  of  ground,  to  remove  the  same  and  the  whole 
materials  of  which  they  are  formed  and  composed,  from  the  said 
portion  of  the  said  South  Links  or  South  Commonty ;  and  (second) 
to  restore  the  said  portion  of  the  said  South  Links  or  South  Com- 
monty to  the  state  and  condition  in  which  it  was  at  and  prior  to 
the  putting  up  of  the  said  stables,  buildings,  and  erections." 

He  averred,  inter  alia:  "If  the  stables,  &c.,  erected  are  not 
removed  and  ^the  ground  restored  to  its  former  condition  the 
pursuer  and  the  inhabitants  of  Kirkcaldy  will  be  deprived  of  a 
bleaching  green,  and  also  of  their  other  rights  in  the  said  piece 
of  ground,  and  they  will  thus  be  subject  to  great  loss  and  incon- 
venience. The  defenders  were  repeatedly  asked  to  give  up  the 
idea  of  building  the  stables,  but  refused  to  do  so." 

The  respondents  answered,  inter  alia :  "  At  the  time  of  the 
interdict  being  served,  the  defenders  were  not  only  under  heavy 
contracts,  but  had  a  considerable  portion  of  the  work  actually 
executed,  and  neither  the  pursuer  nor  anyone  else  had  up  to  that 
time  intimated  the  least  intention  of  interfering.  Interim  inter- 
dict was  not  granted,  and  the  defenders  therefore,  looking  to  the 
extent  they  were  entangled  by  engagemerits  actually  contracted, 
and  to  the  urgent  necessity  for  the  buildings,  completed  the  work 
during  the  process  of  the  action.  The  inhabitants  have  not  used 
the  said  piece  of  ground  as  an  ordinary  bleaching  green  for  up- 
wards of  forty  years ;  but  the  defenders  are  nevertheless  willing 
to  provide  another  piece  of  ground  for  the  purpose  of  bleaching 
and  recreation  of  greater  size^  and  in  a  more  convenient  situation. 
A  plan  shewing  the  situation  of  the  ground  in  question  is  herewith 
produced,  its  extent  is  '569  of  an  acre.  The  extent  of  the  ground 
in  dispute  is  only  '256  of  an  acre.  The  defenders  have  already 
endeavoured  to  satisfy  the  pursuers  in  this." 

The  respondents  did  not  contest  the  declaratory  conclusions 
of  the  summons,  which  they  admitted  to  be  decided  in  the  pre- 
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vious  action,  but  they  opposed  the  conclusion  for  the  removal  of  H.  L.  (Sc.) 
the  buildings  on  the  ground  that  they  had  acted  in  good  faith,  1882 
-and  were  prepared  to  offer  complete  compensation  in  the  shape  of  geahame 
^  piece  of  ground  greater  in  extent.  ^^^^^ 

The  pleas  in  law  for  the  appellant  were,  inter  alia : —   

(2.)  The  said  ground  having  been  used  as  a  commonty  for  the 
purposes  condescended  on  from  time  immemorial,  the  defenders 
were  not  entitled  to  change  its  character, 

(3.)  The  said  magistrates  and  council  having  acquiesced  in  the 
judgment  of  the  sheriff,  and  having  allowed  the  said  bill  to  be 
altered  as  condescended  on,  are  barred  from  pleading  that  the 
ground  described  in  the  summons  may  be  devoted  to  other  than 
common  purposes. 

(5.)  The  question  of  the  pursuer  s  rights  being  now  res  judicata, 
he  is  entitled  to  have  the  said  buildings  removed  and  to  have  the 
ground  restored  to  its  former  state,  as  concluded  for. 

(6.)  In  the  circumstances  the  pursuer  is  entitled  to  decree  of 
declarator,  as  concluded  for,  with  expenses. 

The  pleas  in  law  for  the  respondents  were : — 

(1.)  The  pursuer  having  permitted  the  defenders  to  proceed 
with  their  operations  without  objection,  is  now  barred  ^  from 
insisting  on  the  removal  of  the  buildings. 

(2.)  The  defenders  having  acted  in  bona  fide,  and  having  offered 
a  full  compensation  for  the  ground  in  dispute,  the  pursuer  is  not 
entitled  to  decree,  as  concluded  for. 

1880.  June  23.    The  Lord  Ordinary  pronounced  the  following 
interlocutor : — 

"  Finds  and  declares  in  terms  of  the  declaratory  conclusions  of 
the  action: — Farther,  ordains  the  defenders  to  take  down  the 
©tables  and  other  buildings  erected  upon  that  portion  of  the 
"South  Links  or  South  Commonty  of  Kirkcakiy  mentioned  in 
the  conclusions  of  the  action,  and  to  remove  the  same,  and  the 
whole  materials  of  which  they  are  formed  and  composed,  from 
the  said  ground;  and  further  ordains  the  defenders  to  restore 
the  said  portion  of  the  said  South  Links  or  South  Commonty  to 
the  state  and  condition  in  which  it  was  at  and  prior  to  the  putting 
up  of  the  said  st  ibles  and  other  buildings,  and  decerns,  &c." 
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H.  L.  (So.)      The  respondents  reclaimed.    The  Lords  of  the  Second  Division 
1882       were  in  favour  of  sustaining  the  second  plea  in  law  stated  for  the 
Grahame    magistrates,  and  assoiJzing  them  from  the  conclusions  of  the  action^ 
WAN  condition  the  ground  shewed  green  on  the  in  process  map  be 

  given.    The  magistrates  accordingly  lodged  in  process  a  feu 

charter,  dated  18,  24,  and  30  of  December,  1880,  granted  by  the 
Ferguson's  trustees,  in  their  favour,  of  the  piece  of  ground 
referred  to  in  the  defences,  to  be  held  by  them  for  the  community 
and  inhabitants  of  the  burgh  as  a  public  veashing  and  bleaching 
green  and  recreation  ground. 

The  Court  on  the  19th  of  January,  1881,  pronounced  the  follow- 
ing interlocutor : — "  In  respect  of  the  offer  made  by  the  defenders,, 
to  substitute  for  the  ground  in  question  the  ground  specified  in 
the  feu  contract  No.  13  of  process,  recall  the  said  interlocutor : 
sustain  the  second  plea  in  law  stated  in  defence :  assoilzie  the- 
defenders  from  the  conclusions  of  the  action,  and  decern."  (1). 
On  appeal, 

June  6,  8,  9.  Crosslet/,  Q.C ,  and  M'Kechnie  (of  the  Scotch 
Bar),  maintained  for  the  appellant  that  the  interlocutor  of  the 
Court  below  was  wrong.  The  judgment  of  the  19th  of  June,  1879, 
had  not  been  appealed  against,  and  was  now  res  judicata  against 
the  respondents. 

When  final  interdict  is  obtained  "  whatever  has  been  done  whicb 
could  have  been  prevented,  had  the  interdict  been  granted  on  the 
presentation  of  the  note,  must  be  undone:"  Mackay's  Prac.  Ct. 
Sess.  vol.  ii.,  p.  237.  It  followed  as  a  logical  consequence  that  an 
order  of  removal  should  be  granted. 

There  was  no  discretion  in  the  Court  of  Session  to  exonerate  this 
piece  of  public  ground  from  the  old  trusts  and  substitute  another. 
No  doubt  in  Jack  v.  Beg^  (2),  Lord  Gifford  said  the  Court  had 
such  equitable  discretion ;  but  his  Lordship  was  there  dealing  with 
the  case  of  a  private  right :  and  what  the  Court  there  thought 
was  that  what  had  been  done  by  the  complainer  had  barred  him 
from  getting  removal  of  the  gable,  but  not  from  compensation. 
In  Macnair  v.  Cathcart  (3)  the  only  equity  against  the  pursuer 

(1)  8  Court  Sess.  Cas.  4tli  Series,  (2)  3  Court  Sess.  Cas.  4th  Series,  35. 
395  ;  18  Scot.  L.  K.  248.  (3)  Morr.  Die.  12,832. 
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was  his  long  silence,  forty-eight  years ;  the  Lord  Ordinary  thought  H.  L.  (Sc.) 
it  impracticable  to  order  restoration,  part  of  the  ground  having  1882 
become  an  important  thoroughfare,  and  gave  instead  compensa-  geahame 
tion.    Sanderson  v.  Geddes  (1)  turned  on  the  plea  of  acquies- 

cence.    These  cases  therefore  did  not  apply.    At  least  to  allow   

equitable  jurisdiction  to  prevail  there  must  be  bona  fide  mistake 
as  to  a  right.  Here  the  magistrates  knew  they  had  no  right 
to  build,  from  Eeggie's  Case  in  1854,  and  also  in  this  very  case, 
before  any  buildings  were  erected,  they  were  informed  by  another 
burgher  that  it  was  not  legal.  It  was  a  nice  question  whether 
the  ground  was  a  substitution  at  all,  it  was  burdened  with  an 
annual  feu  duty,  and  subject  to  mining  by  the  superior.  As  to 
costs,  the  appellant  had  proved  his  case;  that  the  magistrates 
had  no  right  to  do  what  they  did,  but  the  Court  below  left  him  to 
bear  his  own  expenses.  In  the  circumstances,  the  cost  of  restor- 
ing the  ground  to  its  original  state  and  rebuilding  the  stables 
ought  to  be  laid  upon  the  individual  members  of  the  corporation. 

There  was  no  appeal  on  a  mere  question  of  costs,  but  when  the 
whole  matter  was  under  review,  and  the  interlocutor  of  the 
Court  below  is  altered,  it  must  be  competent  for  the  House  to 
decide  as  to  them. 

[They  also  cited  Glen  v.  Caledonian  By.  Co.  (2) ;  Magistrates 
of  St,  Andrew's  v.  Wilson  and  Others  (3)  ;  Home  v.  Young  (4).j 

The  Lord  Advocate  (J.  B.  Balfour,  Q.C.),  and  Gibson  (of  the 
Scotch  Bar),  contended  for  the  respondents,  that  the  decision  of 
1879  was  merely  prohibitory,  and  had  no  retrospective  effect. 
Although,  in  further  proceedings,  the  ordinary  consequence  of  the 
interdict  would  be  removal,  that  judgment  was  no  barrier  to 
letting  the  stables  remain.  Then  the  question  arose,  is  there  no 
discretion  in  the  Court  of  Session  to  allow  an  illegal  structure  to 
stand  ?  That  has  been  decided  in  Macnair  v.  Cathcart  (5),  San- 
derson V.  Geddes  (1),  and  in  Jack  v.  Begg  (G),  in  the  latter  case 
Lord  Gifford  said :  But  "  in  all  such  cases,  there  is  an  equitable 

(1)  1  Court  SgkSs.  Cas.  4th  Scries,        (4)  9  Court  Scss.  Cas.  L'ud  Seric?, 
1198.  280,  at  p.  304. 

(2)  G  Court  Stss.  Cas.  3rd  Series,  797.        (.">)  Morr.  Die.  12,832. 

(3)  7  Court  Sess.  Cas.  3rd  Series,        (6)  3  Court  Scss.  Cas.  4tl\  Scries, 
1105.  3;-). 
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H.  L.  (Sc.)  power  vested  in  the  Court,  in  virtue  of  which,  when  the  exact 
1882  restoration  of  things  to  their  former  condition  is  either  impossible 
Gr^me  or  would  be  attended  with  unreasonable  loss  or  expense,  quite 
disproportionate  to  the  advantage  which  it  would  give  to  the 
successful  party,  the  Court  can  award  an  equivalent."  And 
where  the  Court  think  it  right  to  exercise  this  equitable  power, 
they  will  refrain  from  pronouncing  perpetual  interdict :  Mackay's 
Practice,  Ct.  Sess.  vol.  ii.  p.  238.  Here,  whether  these  stables  are 
allowed  to  remain  or  not,  will  not  affect  any  property  the  pursuer 
has.  If  he  succeeds  in  this  application  he  will  destroy  £2000  of 
the  burgh  property,  and  every  householder  will  sufler. 

For  a  judgment  to  be  res  judicata^  the  grounds  and  object  of  the 
action  must  be  the  same.  The  judgment  in  the  first  action  was 
merely  prohibitory  not  for  removal,  this  is  for  removal,  and  they 
offered,  what  they  could  not  do  in  the  first,  a  substituted  piece  of 
ground ;  and  therefore  under  these  circumstances  the  interdict  of  the 
19th  of  June,  1879,  was  not  res  judicata  against  them  in  this  action. 

The  ground  offered  was  of  greater  size,  and  the  small  annual 
feu  duty  was  not  likely  to  be  left  unpaid.  As  to  costs,  no  doubt 
in  the  first  action  the  appellant  was  in  the  right,  but  in  this  he 
had  refused  to  accept  their  offer  to  provide  another  piece  of 
ground,  and  must  take  the  consequence. 

[They  also  referred  to  Seton  on  Decrees,  4th  ed.  vol.  1,  pp.  178, 
179  ;  Isenherg  v.  East  India  House  Estate  Company  (1) ;  Goodson 
V.  Bichardson  (2) ;  Low  v.  Innes  (3);  London  Brewery  Co,  v. 
Tennant  (4).] 


Crossley,  in  reply : — 

Costs  would  not  satisfy  the  appellant ;  this  was  a  question  of 
public  right,  and  not  an  adequate  compensation  case.  The  remedy 
now  asked  was  adjudicated  on  by  implication  in  the  first  action. 
There  was  here  a  plain  legal  title,  and  it  is  not  for  the  Court  to 
set  up  what  it  thought  would  be  best  for  the  community,  the 
appellant  must  be  looked  upon  as  representing  the  whole  body  of 
the  community :  Watson  v.  Cave  (5). 

(1)  3  D.  J.  &  S.  263.  (3)  4  D.  J.  &  S.  286. 

(2)  Law  Eep.  9  Ch.,  at  p.  223.  (4)  Law  Rep.  9  Ch.  212. 

(5)  17  Ch.  D.  19. 


VOL.  VII.] 


AND  PEIVY  COUNCIL. 


557 


Swan. 


The  House  took  time  for  consideration.  H.  L.  (Sc.) 

1882 

July  26.  Lord  Watson  : —  v^v^ 

Gbahame 

My  Lords,  had  the  present  action  been  _^the  only  proceeding  v. 
taken  by  the  appellant  in  order  to  vindicate  his  rights  as  an 
inhabitant  of  the  burgh  of  Kirkcaldy,  I  should  have  had  little 
diflSculty  in  coming  to  the  conclusion  that,  admitting  the  right  of 
the  community  to  have  the  whole  area  of  the  South  Links  kept 
free  from  buildings,  the  Court  was,  nevertheless,  justified  in  refusing 
to  ordain  the  stables  in  question  to  be  taken  down. 

It  appears  to  me  that  a  Superior  Court,  having  equitable  juris- 
diction, must  also  have  a  discretion,  in  certain  exceptional  cases, 
to  withhold  from  parties  applying  for  it  that  remedy  to  which,  in 
ordinary  circumstances,  they  would  be  entitled  as  a  matter  of 
course.  In  order  to  justify  the  exercise  of  such  a  discretionary 
power,  there  must  be  some  very  cogent  reason  for  depriving 
litigants  of  the  ordinary  means  of  enforcing  their  legal  rights. 
There  are,  so  far  as  I  know,  only  three  decided  cases,  in  which  the 
Court  of  Session,  there  being  no  facts  sufficient  to  raise  a  plea  in 
bar  of  the  action,  have  nevertheless  denied  to  the  pursuer  the 
remedy  to  which,  in  strict  law,  he  was  entitled.  These  autho- 
rities seem  to  establish,  if  that  were  necessary,  the  proposition  that 
the  Court  has  the  power  of  declining,  upon  equitable  grounds,  to 
enforce  an  admittedly  legal  right ;  but  they  also  shew  that  the 
power  has  been  very  rarely  exercised. 

The  earliest  case  is  that  of  Maenair  v.  Cathcart  (1).  In  the 
year  1777,  Lord  Cathcart  purchased  a  small  plot  of  ground  from 
A.,  who  in  1764  had  made  up  a  title  by  service  as  heir  of  the 
feuar  last  infeft.  His  Lordship,  who  was  proprietor  of  the  ground 
adjacent,  at  once  proceeded  to  throw  a  portion  of  the  plot  into  a 
new  street  which  he  was  then  forming,  and  built  part  of  each  of 
two  new  villas  upon  the  remainder.  In  1795,  B.  who,  and  not  A., 
was  the  true  heir  of  the  deceased  feuar,  returned  from  foreign 
parts,  and  brought  an  action  for  the  purpose  of  setting  aside  the 
title  made  up  by  A.,  as  well  as  the  disposition  by  A.  to  Lord 
Cathcart,  and  of  recovering  possession  of  his  inheritance.  The 
right  of  B.  to  the  property  of  the  plot  in  question  was  undeniable, 

(1)  Morr.  Diet.  pp.  12,  832. 
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H.  L.  (Sc.)  and  there  was  no  room  for  the  plea  of  acquiescence  as  in  bar  of 
.  1882      his  action,  because  the  service  of  A.,  and  the  sale  to  Lord  Cathcart 
Gkahame    tad  been  carried  through  during  his  absence  from  the  country, 
g^^j^      and  without  his  knowledge.    But  the  Court,  having  regard  to  the 
great  inconvenience  which  would  result  from  giving  effect  to  the 
pursuer's  legal  rights,  refused  to  grant  decree  of  reduction  and 
removing ;  and  permitted  Lord  Cathcart  to  remain  in  possession 
as  owner  of  the  land  in  dispute,  upon  condition  of  his  paying  full 
compensation  to  B. 

The  next  case  is  that  of  Sanderson  v.  Geddes,  decided  by  the 
First  Division  of  the  Court,  in  1874  (1),  where  the  facts  were  these. 
The  proprietor  of  a  house  having  a  mud  gable  four  feet  thick^ 
built  a  second  tenement  at  the  end  of  the  gable,  which  thus 
became  in  fact  mutual;  and  then,  by  mortis  causa  deed,  con- 
veyed the  original  dwelling  to  A.,  and  the  new  house  to  B.  At 
his  death  A.  took  down  the  mud  gable  and  built  one  of  stone  and 
lime  two  feet  thick,  upon  that  portion  of  the  old  site  which  was 
next  to  B/s  house,  and  so  gained  two  feet  of  interior  space  for 
his  own.  After  the  erection  of  the  new  gable  was  completed,  B., 
who  had  made  no  objection  to  A/s  operations,  although,  if  not 
aware,  he  might  at  least  have  informed  himself  of  their  progress, 
brought  an  action  concluding  for  its  removal.  The  Court  refused 
to  ordain  its  removal,  but  held  that  B.  was  entitled  to  use  it  as  a 
mutual  gable  upon  making  the  usual  payment  under  deduction  of 
such  sum  as  might  represent  the  benefit  which  A.  had  obtained 
by  his  encroachment.  The  effect  of  the  judgment  was  not,  as  in 
the  case  of  Macnair  v.  Cathcart  (2),  to  deprive  the  owner  of  his 
right  of  property  in  the  solum.  It  merely  deprived  him  of  the 
exclusive  use  and  possession  of  his  property  until  the  new  gable 
became  ruinous  or  was  pulled  down. 

The  last  authority  to  be  found  in  the  books  is  Begg  v.  Jack  (3), 
and  in  regard  to  that  decision  I  desire  to  say  that,  whilst  it  may 
fairly  be  accepted  as  an  authority  in  favour  of  the  equitable  juris- 
diction of  the  Court  in  such  cases,  I  am  not  satisfied  that  the 
result  at  which  the  Court  arrived  is  such  as  your  Lordships  ought 

(1)  1  Court  Sess.  Gas.  4th  Series,  (2)  Morrison's  Dictionary,  pp.  12, 
1198.  832. 

(3)  3  Court  Sess.  Cas.  4th  Series,  35. 
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to  approve.  Two  feus  in  the  suburbs  of  Edinburgh  were  separated 
by  a  garden  wall.  A.,  the  proprietor  of  one  of  them,  insisting 
that  the  wall  was  entirely  built  on  his  land,  proceeded  to  pull  it 
down,  and  to  erect  on  its  site  a  gable  wall  several  storeys  in 
height.  B.  and  others,  the  proprietors  of  the  other  feu,  main- 
tained that  half  of  the  site  of  the  old  wall  was  their  property, 
^nd  objected  from  the  first  and  throughout  to  A.'s  operations. 
The  facts  are  correctly  summarised  by  Lord  Gifford,  who 
says  (1),  "  It  is  clear  that  the  pursuers  (B.  and  others),  never 
consented,  either  expressly  or  by  implication,  to  the  gable  in 
question  being  erected  on  their  ground.  On  the  contrary,  I 
think  the  correspondence  shews  that  the  pursuers  all  along 
objected  and  warned  the  defender  that  he  was  proceeding  at  his 
own  risk,  while  at  the  same  time  they  were  negociating  terms  of 
agreement  or  arrangement.  No  agreement,  however,  was  come  to, 
the  parties  having  differed  as  to  the  responsibility  for  any  damage 
which  might  be  occasioned  to  the  schoolroom."  The  Court  held 
that  one  half  of  the  site  of  the  wall  was  the  exclusive  property  of 
the  pursuers,  but  they  refused  to  ordain  the  removal  of  the  new 
gable  and  allowed  it  to  stand  upon  the  condition  that  the  pursuers 
should  be  entitled  if  they  chose,  to  use  it  as  a  mutual  gable,  without 
making  the  customary  payment  to  A.  in  respect  of  that  privilege. 
The  pursuers  had  unfortunately  for  themselves  expressed  their 
willingness  in  the  course  of  the  dispute  to  compromise  it  upon  the 
terms  ultimately  forced  upon  them  by  the  Court,  and  that  seems 
to  have  been  one  of  the  leading  grounds  of  the  judgment  against 
them,  which  humbly  appears  to  me  to  trench  upon  private  rights 
of  property,  to  an  extent  altogether  unwarranted  by  any  previous 
authority  in  the  law  of  Scotland.  The  practical  effect  of  the 
judgment  was  that  the  Court  gave  the  wrongdoer  compulsory 
powers  to  acquire  part  of  his  neighbour  s  property,  which,  in  spite 
of  remonstrance,  he  had  illegally  appropriated. 

In  each  of  these  three  cases  the  object  of  the  action  was  to  re- 
cover possession  of  the  pursuer's  estate  of  fee,  and  to  oust  the 
party  by  whom  it  had  been  invaded.  I  do  not  mean  to  suggest 
that  the  owner  of  a  servitude  is  not  entitled  to  the  same  protection 
from  the  Court  against  invasion  of  his  right  as  a  proprietor  of  the 
(1)  3  Court  Scss.  Cas.  4th  Scries,  at  p.  42. 


H.  L.  (So.) 

1882 
Grahame 

V. 

Swan. 

Lord  Watson. 
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H.  L.  (Sc.)  soil.    But  the  appellant  sues,  neither  as  the  owner  of  land,  nor  as 
1882       the  proprietor  of  a  dominant  tenement,  and  as  such  in  right  of  a 

Gbahame    servitude.    He  does  not  even  sue  as  the  owner  of  property  within 
Swan  burgh  of  Kirkcaldy,  but  as  one  of  the  community  of  the  burgh. 

lordwltson    "^^^  right  and  interest  of  a  burghal  proprietor,  whose  property  is 

  near  to  or  abuts  upon  the  South  Links,  differs  in  degree  from  the 

right  and  interest  of  a  person  whose  connection  with  the  burgh  is 
dependent  upon  residenfee  alone.  The  interest  of  the  one  may  be 
proprietary  in  this  sense,  that  an  alteration  in  the  condition  of  the 
Links  will  affect,  not  his  personal  convenience  merely,  but  the  value 
of  his  property  into  whose  hands  soever  it  may  come.  The  right 
and  interest  of  the  other  is  personal  and  transient,  and  cannot  be 
distinguished  from  that  of  the  rest  of  the  inhabitants  of  the  burgh. 
This  suit  is  truly  an  actio  ;po^ularis,  inasmuch  as  it  is  brought  for 
the  vindication  of  a  right  common  to  all  the  inhabitants,  and  in 
disposing  of  it  the  Court  must,  according  to  my  apprehension, 
consider,  not  the  interest  of  the  individual  pursuer,  but  the  interest 
of  the  general  community. 

Now  it  is  conceded  in  this  case  that  the  respondents  have,  con- 
trary to  the  right  of  the  community,  spent  nearly  £1900  of  their 
ratepayers'  money  in  erecting  stables  upon  a  portion  of  the  South 
Links,  nearly  a  quarter  of  an  acre  in  extent.  The  stables  are  re- 
quired for  police  purposes,  and  the  outlay  would  have  been 
unobjectionable  had  it  not  been  made  upon  the  Links.  The 
respondents  have  since  acquired  about  half-an-acre  of  ground  at 
some  distance  from  the  Links  for  a  present  payment  of  £250,  and 
an  annual  feu  duty  of  £14  14s.  Id.,  which  they  offer  to  dedicate 
to  the  use  of  the  community,  in  lieu  of  the  present  site  of  the 
stables.  The  learned  Judges  of  the  Second  Division  were  very 
clearly  of  opinion,  (and  so  far  I  have  no  difficulty  in  agreeing 
with  them)  that,  although  the  appellant  asserts  the  contrary,  it 
would  be  much  more  for  the  advantage  of  the  community  to 
accept  the  substituted  ground,  and  allow  the  stables  to  stand,  than 
to  ordain  the  stables  to  be  pulled  down,  seeicg  that  in  that  case 
they  must  be  rebuilt  elsewhere  at  the  expense  of  the  burgh  rate- 
payers, who  may  be  taken  as  fairly  representing  the  bulk  of  the 
community.  On  that  ground  their  Lordships  have  refused  to 
decern  for  removal  of  the  stables. 
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The  difficulty  which  I  have  felt  in  regard  to  the  interlocutor  H.  L.  (So.) 
under  appeal  arises  from  the  circumstance  which  is  not  noticed  in 
any  of  the  opinions  delivered  in  the  Court  below,  that,  before  the  Grahame 
present  action  was  instituted  the  appellant  had  obtained  decree  in  Swan. 
a  process  of  suspension  and  interdict  directed  against  the  respon-  Lord  watson, 
dents  in  relation  to  the  erection  of  these  stables.  The  application 
for  interdict  was  made  upon  the  4th  of  May,  1878,  and  the  respon- 
dents appeared  and  disputed  the  right  of  the  community  on 
various  grounds.  As  an  alternative  defence  the  respondents 
alleged  that  at  the  date  of  raising  process,  mason  work  had 
actually  been  executed  to  the  value  of  £312  17s.  lOd.,  that 
materials  had  been  laid  down  on  the  ground  of  the  value  of 
£336  17s.  lid.,  that  part  of  the  buildings  were  ready  for  roofing, 
and  that  they  had  made  contracts  for  the  completion  of  the  work ; 
and  upon  these  allegations  they  pleaded  that  the  application  was 
not  presented  in  time,  and  ought  therefore  to  be  refused.  There 
was  no  interim  interdict,  and  the  respondents  went  on  with  the 
work  and  completed  it  during  the  dependence  of  the  process,  which 
came  to  final  judgment  upon  the  19th  of  June,  1879.  On  that 
date,  after  both  parties  had  led  proof  of  their  averments,  the 
Second  Division  of  the  Court,  adhering  to  the  interlocutor  which 
had  been  pronounced  by  the  Lord  Ordinary,  overruled  all  the 
pleas  stated  by  the  respondents,  and  interdicted  them,  inter  alia, 
from  erecting  stables,  or  any  buildings  or  erections  of  any  kind," 
upon  that  portion  of  the  South  Links  which  is  now  in  dispute,  or 
any  part  thereof. 

As  between  the  appellant  and  the  respondents,  the  judgment  of 
the  19th  of  June,  1879,  is  now  res  judicata.  It  was  not  disputed 
at  the  bar  that  the  final  decree  prohibitory  in  a  process  of  suspen- 
sion and  interdict  draws  back  to  the  date  of  the  application,  and 
strikes  against  everything  that  has  been  done  by  the  respondents 
after  that  date.  It  would,  in  my  opinion,  be  most  unfortunate 
were  a  respondent  who  has  proceeded  with  his  operations  during 
its  dependence,  to  be  held  at  the  end  of  the  litigation  to  be  in 
any  bettor  position  because  there  has  been  no  interim  interdict. 
The  rule  of  the  law  of  Scotland  is,  pendente  lite  nihil  innorandum  : 
and  whatever  a  party  chooses  to  do  after  the  matter  is  litigous  he 
does  at  his  own  risk.    The  ordinary  and  legal  result  of  the  final 
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H.  L.  (So.)  interdict  is,  that  the  party  who  has  obtained  it  has  a  right  to 
1882       apply  for  and  obtain  a  judicial  order  to  undo  that  which  has  been 
Geahame    so  done ;  and  it  has  always  been  regarded  as  a  necessary  conse- 
quence of  that  right,  that  the  order  for  removal  must  be  extended 
to  that  which  had  been  erected  before  the  litigation  began. 

If  the  judgment  of  the  19th  of  June,  1879,  had  been  a  decree 
capable  of  being  put  into  execution  without  the  intervention  of 
the  Court,  it  would  have  been  too  late  to  consider  whether  these 
buildings  ought  or  ought  not  to  be  taken  down ;  but  the  appel- 
lant has  no  means  of  enforcing  it,  except  by  a  new  application  to 
the  Court  for  an  order  of  removal.  Even  in  that  application,  it 
is,  in  my  opinion,  too  late  for  the  respondents  to  resist  the  grant- 
ing of  the  order  upon  considerations  which  either  were,  or  might 
have  been,  competently  pleaded  by  way  of  answer  to  the  note  of 
suspension  and  interdict.  If  the  Court  were  to  entertain  such 
pleas  at  that  stage  of  the  procedure,  it  would  be  practically  re- 
viewing its  own  final  judgment,  upon  grounds  which  had  been 
pleaded,  or  which  the  party  was  bound  to  plead,  in  the  suit  in 
which  that  judgment  was  pronounced.  If,  however,  there  be  res 
noviter  affecting  the  relative  position  or  rights  of  the  litigants 
which  have  emerged  since  the  date  of  the  final  judgment,  the 
Court  is  not  only  entitled,  but  bound,  to  take  cognizance  of 
them,  and  to  consider  whether  in  the  altered  circumstances  of 
the  case,  the  decree  previously  granted  ought  or  ought  not  to  be 
enforced. 

My  Lords,  if  the  controversy  between  the  appellant  and  the 
respondents  had  related  to  a  heritable  right,  the  private  property 
of  the  appellant,  I  should  have  been  very  clearly  of  opinion  that 
the  judgment  of  the  Second  Division  could  not  be  sustained ;  and 
it  is  with  great  difficulty  that  I  have  ultimately  come  to  the  con- 
clusion that  the  circumstances  of  the  present  case  are  sufficient  to 
justify  a  refusal  of  the  remedy  which  the  appellant  asks.  In 
arriving  at  that  conclusion  I  have  been  mainly  influenced  by 
these  considerations:  first,  that  the  community  of  the  burgh, 
whose  rights  are  at  stake,  has  an  interest  on  both  sides  of  the 
present  litigation ;  and  secondly,  that  the  tender  of  a  substituted 
piece  of  ground  is,  in  this  sense,  res  noviter^  that  the  ground 
was  not  the  property  of  the  burgh  or  under  the  control  of  the 
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corporation  at  the  time  when  the  appellant  obtained  decree  of  in-  ii.  li.  (Sc.) 
terdict.    Were  the  appellant  seeking  to  enforce  the  decree  which  1882 
he  holds  in  his  own  private  right  and  interest,  I  do  not  think  the  gcahame 
considerations  of  inconvenience  and  pecuniary  loss  to  the  respon-  ^^^'^^ 
dents  arising  from  the  position  in  which  they  had  placed  them-  LoiTwTtsou 

selves,  by  their  own  acts,  would  afford  a  relevant  answer  to  his   

demand  in  the  present  action.    But  these  considerations  assume 

a  very  different  aspect  when  the  necessary  result  of  disregarding 

them  will  be  to  inflict  that  loss  and  inconvenience  upon  the 

community  whose  interest  the  appellant  represents.     In  the 

peculiar  circumstances  of  this  case,  I  do  not  think  it  is  too  late 

to  consider  the  interest  of  the  community,  and  I  agree  with  the 

Court  below  that  their  interests  will  be  better  served  by  giving 

them  the  field  recently  acquired  by  the  corporation  in  exchange 

for  the  portion  of  the  links  of  which  they  have  been  deprived,  • 

instead  of  granting  an  order  which  will  have  the  practical  effect 

of  charging  the  community,  or  the  common  good  of  the  burgh, 

with  the  whole  expense  of  taking  down  the  stables  and  re-erecting 

them  upon  a  new  site. 

It  was  suggested  in  argument  by  the  appellant's  counsel  that 
the  cost  of  restoring  the  ground  in  dispute  and  rebuilding  the 
stables  ought  to  be  laid  upon  the  individual  members  of  the  cor- 
poration. But  the  present  action  is  brought  for  the  purpose  of 
imposing  liability  upon  the  corporation  and  its  corporate  estate 
and  not  upon  individuals.  I  cannot  regard  the  proceedings  of  the 
respondents  in  building  upon  ground  which  they  were  under  a 
legal  duty  to  keep  open  for  the  use  of  the  inhabitants  as  at  all 
praiseworthy ;  and  they  were  certainly  not  bona  fide  in  any  proper 
sense  of  that  term.  The  most  that  can  be  said  for  the  respondents 
is  that  they  did  not  act  mala  fide,  and  I  am  not  prepared  to  hold 
that  they  ought  to  be  made  personally  responsible  for  the  con- 
sequences of  what  they  have  done  in  violation  of  the  rights  of 
the  community.  As  a  member  of  the  community  the  appellant 
has  an  unquestionable  title  to  vindicate  the  customary  rights  of 
the  inhabitants  to  use  the  South  Links  for  bleaching  and  other 
purposes;  but  no  member  of  the  community  has  a  title  to  call 
the  respondents  to  account  generally  for  their  maladministration 
of  the  common  good  of  the  burgh.  The  respondents  are  not 
Vol.  3         •_>  q 
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answerable  for  their  administration  of  the  burgh  property,  as  if 
they  were  trustees  for  the  community.  Except  in  so  far  as  its 
actings  may  interfere  with  the  personal  uses  which  an  inhabitant 
is  entitled  to  make  of  the  burgh  property,  the  corporation  is  only 
accountable  to  the  Crown  for  its  administration  of  that  property. 
The  law  is  so  stated  by  Mr.  Erskine  (Book  I.  tit.  4,  sec.  23) ;  and 
was  affirmed  by  the  Court  in  the  case  of  MolUson  v.  Magistrates 
of  Inverury  (1). 

But  assuming  that  the  respondents  are  not  to  be  ordained  to 
remove  the  stables,  the  appellant  has  still,  in  my  opinion,  good 
reason  to  complain  of  the  interlocutor  of  the  Second  Division,  in 
respect  that  (1)  it  assoilzies  the  respondents  from  the  whole  con- 
clusions of  the  action,  including  the  declaratory  conclusions,  and 
thus  negatives  the  appellant's  right,  which  is  admitted  on  all 
hands;  (2)  it  throws  the  action  out  of  Court,  in  respect  of  the 
offer  made  by  the  respondents  to  give  substituted  ground ;  and 
(3)  it  leaves  the  appellant  to  pay  the  whole  expenses  of  process 
incurred  by  him. 

It  appears  to  me  that  the  appellant  ought  to  have  a  declaratory 
decree  affirming  the  rights  of  the  community  in  the  piece  of  ground 
in  question,  and  that  the  action  must  be  kept  in  Court  until  the 
substituted  ground  has  been  properly  laid  out  and  dedicated  in 
perpetuity  to  the  uses  of  the  inhabitants.  I  am  also  of  opinion 
that  the  appellant  ought  to  have  his  expenses  in  the  Court  below, 
as  well  as  the  costs  of  this  appeal.  I  cannot  understand  why  the 
Judges  of  the  Second  Division  refused  him  even  the  expense  of 
bringing  the  action  into  Court,  although  it  was  raised  in  the 
beginning  of  March,  1880,  and  the  respondents  did  not  acquire 
the  ground  which  they  offer  until  the  month  of  December  fol- 
lowing. I  cannot  discern  in  these  proceedings  any  indication  of 
a  desire  on  the  part  of  the  respondents  to  recognise  the  right  of 
the  community,  except  in  so  far  as  they  might  be  compelled  by- 
legal  process.  The  appellant's  action  appears  to  me  to  have  been 
raised  in  the  interest,  and  carried  on  for  the  benefit,  of  the  com- 
munity, and  to  have  been  necessary  for  the  vindication  of  their 
right. 

[His  Lordship  then  moved  the  order  and  judgment,  which  was 
adopted  by  the  House ;  and  which  will  be  found  at  page  570.] 
(1)  14  Dec.  1820,  20  Fac.  Coll.  218. 
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Lord  Selboene,  L.C.  : —  H.  l.  {So.) 

My  Lords,  I  concur  entirely  in  the  judgment  whicli  my  noble 
and  learned  friend  has  just  moved.  Grahame 

It  is  inseparable  from  the  principles  of  equitable  jurisdiction,  Sw^In. 
that  its  exercise  may  be  withheld  where  on  the  balance  of  con- 
flicting  considerations  the  reasons  against  the  interference  of  a 
Court  of  Equity  are  found  to  preponderate.  In  England  before 
the  Judicature  Acts  the  result  under  such  circumstances  would 
generally  have  been  to  leave  the  parties  to  their  rights  and  reme- 
dies at  law.  But  in  cases  of  public  or  charitable  trusts,  (and  the 
present  case  is  one  which,  in  England,  would  be  deemed  to  be  of 
that  nature),  the  English  Court  of  Chancery  would  always  have 
felt  itself  bound  to  pay  regard  to  the  general  benefit  of  those 
interested  in  the  trust,  and  might  on  that  principle  have  given  its 
sanction,  on  proper  terms,  to  any  arrangement  which  might  appear 
on  the  whole  to  be  beneficial  under  the  actual  circumstances,  even 
when  that  which  was  in  strictness  illegal  and  unauthorized  might 
have  been  done  by  the  administrators  of  the  trust.  In  Scotland 
the  legal  and  equitable  jurisdictions  have  always  been  united,  and 
the  natural  result  of  that  unison  is  that  strict  legal  rights  ought 
not,  in  such  a  case  as  the  present,  to  be  enforced  without  regard 
to  the  discretion  which  from  the  nature  of  the  subject-matter,  and 
of  the  interests  of  all  those  concerned  in  it,  ought  to  be  exercised 
by  a  Court  of  Equity. 

The  great  difficulty  in  this  case  has  arisen  from  the  interdict 
granted  in  the  former  suit.  But  I  cannot  think  that  this  ought 
to  be  an  absolute  bar  to  the  discretionary  power  of  the  Court, 
when  the  whole  matter  (including  some  new  circumstances)  comes 
before  it  in  a  subsequent  suit,  to  do  what  may  seem  on  the  whole 
to  be  most  proper  and  beneficial.  This  is  the  view  which  has  pre- 
vailed in  the  Court  below,  and  I  willingly  concur  in  the  motion 
as  to  the  proper  mode  of  dealing  with  this  appeal,  which  has  been 
submitted  to  your  Lordships  by  my  noble  and  learned  friend,  who 
is  so  familiar  with  the  law  of  Scotland.  The  order  which  he  lias 
proposed  will  give  full  effect  to  the  governing  principle  of  the 
decision  of  the  Court  below,  while  it  will  correct  the  error  into 
which  that  Court  has  fallen  from  a  too  exclusive  and  summary 
regard  to  that  principle ;  and  it  will  also  give  the  appellant  (what 
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H.  L.  (Sc.)  I  think  he  is  clearly  entitled  to)  his  costs  of  the  proceedings, 

1882  which  he  has  properly  taken,  to  rectify  acts  wrongfully  done  by 

Geahame  the  respondentia,  and  which  have  resulted  in  an  equitable  settle- 
SwAN.  nient  of  the  matters  in  dispute,  which  could  not  otherwise  have 
  been  made  by  lawful  authority. 

LoKD  O'Hagan  : — 

My  Lords,  on  the  substance  and  merits  of  this  case  I  have  had 
no  doubt,  since  I  heard  the  argument,  that  the  respondents  should 
succeed.  The  only  question  of  apparent  difficulty  has  arisen  as 
to  the  effect  of  the  suspension  and  interdict  pronounced  whilst 
the  buildings,  the  subject  of  the  controversy,  were  in  progress,  in 
fettering  the  discretion  of  the  Court.  The  Lord  Ordinary  did  not 
grant  an  interim  interdict,  but  final  judgment  was  given  by  the 
Court  of  KSession  on  the  19  th  of  June,  1879,  founded  on  the  view 
that  the  respondents,  as  magistrates  and  town  councillors,  were  in 
error  in  not  keeping  the  public  common,  otherwise  the  links,  of 
the  burgh  of  Kirkcaldy,  free  and  open  for  the  use  of  the  inhabitants 
as  a  bleaching  green  and  for  their  recreation,  but  had,  on  the  con- 
trary, determined  to  erect,  and  had  partially  erected  upon  it, 
stables  and  other  buildings  for  the  purposes  of  the  municipality. 
The  respondents,  before  the  institution  of  these  proceedings,  had 
been  allowed  to  advance  a  considerable  way  with  the  works 
without  interruption  or  protest.  Their  estimates  had  been  made. 
Their  contracts  were  completed.  The  walls  of  the  buildings  were 
six  feet  in  height.  A  good  deal  of  the  public  money  had  been 
expended ;  and,  in  the  absence  of  an  interim  interdict,  the  respon- 
dents— convinced,  as  they  say,  that  they  had  a  right  to  do  so — 
bound  by  their  contracts  and  believing  that  the  buildings  were 
required  for  public  purposes,  proceeded  to  complete  them.  In 
strictness  they  had  no  right  so  to  proceed.  The  interdict  finally 
pronounced  had  retroactive  force  relating  back  to  the  commence- 
ment of  the  suit,  and  condemning  any  w^orks  executed  in  the 
intervening  period,  in  contravention  of  its  purpose  and  its  terms. 
Those  works  having  been  prosecuted,  pendente  lite,  were  techni- 
cally tainted  with  illegality  and  liable  to  be  abolished. 

The  question  of  difficulty  suggested,  I  think,  by  one  of  your 
Lordships  was,  whether  the  final  decree  did  not  disable  the  Court 
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from  entertaining  the  proposal  of  the  respondents  to  have  the  H.  L.  (So.) 
buildings  maintained,  on  the  substitution  of  another  piece  of  land  i882 
for  that  on  which  they  had  been  placed,  with  equal  convenience  geahIms 
for  bleaching  and  recreation  to  the  Kirkcaldy  public,  and  with  sub- 
stantial saving  to  their  municipal  treasury  ?  This  one  considera- 
tion seemed  to  me  material,  as  impeaching  the  jurisdiction  of  the 
Court  to  contravene  and  nullify  its  own  antecedent  act,  even  for 
objects  of  public  advantage.  But  I  have  come  to  the  conclusion 
that  it  ought  not  to  prevail.  The  point  so  raised  is  one  of  practice, 
and  of  the  practice  in  Scotland  the  judges  of  Scotland  are  most 
competent  to  speak.  In  this  case,  all  the  facts  capable  of  raising 
the  question  were  necessarily  forced  on  the  attention  of  the  Court 
of  Session.  It  had  before  it  the  note  of  the  Lord  Ordinary,  dis- 
tinctly and  expressly  pointing  to  the  conduct  of  the  respondents 
as  illegal  and  incapable  of  pecuniary  compensation ;  but  resting  his 
decision  against  them  on  the  ground  of  the  convenience  of  the 
inhabitants,  and  not  of  his  own  incapacity  to  consider  the  offer  of 
substitution.  The  facts  as  to  the  progress  and  completion  of  the 
works,  whilst  the  cause  was  pending,  are  clearly  stated  through- 
out the  judgments  on  the  action  of  declarator.  So  that  this 
point,  if  it  was  tenable  at  all,  must  have  been  inevitably  suggested 
to  those  most  qualified  to  decide  upon  it.  It  was  not  hinted  at 
by  any  of  them,  and  the  counsel  for  the  appellant  did  not  put  it 
forward.  I  think  it  not  too  much  to  say  that  the  abstinence  from 
allusion  to  such  an  argument  is  persuasive  proof  of  its  invalidity. 

But  in  addition  to  this,  the  point  has  been  discussed  with  clear- 
ness and  force  by  my  noble  and  learned  friend  (Lord  Watson), 
whose  mastery  of  Scotch  law  and  practice  enables  him  best  to 
judge  of  it.  I  have  had  the  advantage  of  reading  his  opinion  and, 
in  connection  with  the  matter  I  have  mentioned,  it  fully  satisfies 
me  that  the  Court  of  Session  was  not  precluded,  and  this  House  is 
not  precluded,  by  any  lapse  of  jurisdiction,  from  dealing  with  the 
subject  freely,  and  doing  what  is  required  by  equity  and  reason. 
The  peculiarity  of  the  case,  as  involving  the  general  interests  of  a 
community,  his  membership  of  which  alone  entitles  the  appellant 
to  be  heard,  and  the  occurrences  which,  since  the  pronouncing  of 
the  decree  of  interdict,  have  enabled  the  respondents  to  make  a 
proposition  apparently  conducive  to  those  interests  and  compen- 
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H.  L.  (Sc.)  sative  for  the  error  into  which  they  fell,  with  an  honest  desire  to 
1882  do  their  duty, — these  things  are  of  great  weight  as  justifying  the 
Geahame  action  of  the  Court  of  Session,  and  accounting  for  the  want  of 
Swan  remonstrance  against  the  jurisdiction  it  assumed,  on  the  single 
  ground  on  which  it  mi^ht  plausibly  have  been  offered. 

LerdO'Hagan.   °  ^     t=>      r  J 

  Getting  rid  of  this  objection,  the  case  seems  to  me  to  be  a  clear 

one.  I  adopt  the  words  of  Lord  Giffard  in  Begg  v.  Jack  (1) : 
"  There  is  an  equitable  power  vested  in  the  Court  in  virtue  of 
which  when  the  exact  restoration  of  things  to  their  previous  con- 
dition is  either  impossible  or  would  be  attended  with  unreasonable 
loss  and  expense  quite  disproportionate  to  the  advantage  it  would 
give  to  the  successful  party,  the  Court  can  award  an  equivalent. 
In  other  words,  they  can  say  upon  what  equitable  conditions  the 
building  should  be  allowed  to  remain  where  it  is,  although  it  has 
been  placed  there  without  legal  right."  That  opinion  is  supported 
by  several  Scotch  decisions  of  undoubted  authority,  and  seems  to 
me  quite  in  accordance  with  sound  principle  and  the  practice  of 
English  Courts  of  Equity ;  and,  if  it  be  sustainable,  the  facts  of 
the  case  abundantly  justify  the  decision  of  the  Court  of  Session. 

The  respondents  erred,  not  by  any  act  of  malversation  or  self- 
seeking  or  wilful  neglect  of  their  obligations  to  the  community  to 
which  they  were  placed  in  a  fiduciary  relation.  They  were  only 
Avrong  in  applying  to  one  purpose  a  little  bit  of  land  which  they 
were  legally  bound  to  apply  to  another.  But  the  purpose  to  which 
they  applied  it  was  a  good  one  and  promotive  of  the  general 
welfare,  and  they  seek  condonation  of  their  mistake  by  the 
substitution  of  another  bit  of  land,  which,  in  its  position  and 
capabilities,  is  as  valuable  to  the  burgh  as  that  which,  for  the 
service  of  the  burghers,  has  been  utilized  in  another  way.  In 
such  a  case,  it  is  necessary  for  the  justification  of  such  a  sub- 
stitution to  shew,  in  the  words  of  the  Lord  Justice  Clerk,  that 
on  the  one  hand  no  interest  will  be  endangered,  and  on  the  other, 
great  loss  will  be  incurred."  This  has  been  done  in  the  case 
before  us.  The  Court  has  come  to  the  conclusion  that  Kirkcaldy 
will  have  a  satisfactory  equivalent  for  the  loss  of  the  means  of 
bleaching  and  recreation  of  which  the  appellant,  on  its  behalf, 
complains ;  whilst  it  is  spared  the  cost  of  the  removal  of  buildings 

(1)  3  Eettie,  p.  43. 
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in  themselves  useful  to  it,  which  could  only  be  destroyed  at  the  H.  L.  (Sc.) 

expense  of  some  £2000.    The  cy-pres  principle  was  never  more  i882 

judiciously  applied  than  in  the  acceptance  of  such  an  equivalent,  gk^ame 

andjt  should  scarcely  be  refused  on  the  pressure  of  an  unreason-  ^^-^ 

able  litigant  who  has  no  personal  riffht  to  assert  and  no  personal   

-I  1  1         1     .       1  /.  1  •       11         Lord  O'Hagaa. 

wrong  to  remedy, — who  proceeds  ouly  m  the  name  of  his  fellow   

burghers,  and  declines  any  arrangement  which  might  do  them  a 
service  or  save  them  from  an  injury,  relying  on  a  rigid  and  high- 
handed claim  for  restoration  to  the  status  quo,  without  regard  to 
consequences. 

Taking  this  view,  I  have  no  doubt  that  the  interlocutor  of  the 
Court  below,  modified  as  has  been  suggested  by  my  noble  and 
learned  friend,  should  be  adopted  by  the  House. 


LoED  Blackburn  : — 

My  Lords,  I  have  had  the  advantage  of  reading  the  opinion  of 
my  noble  and  learned  friend  (Lord  Watson)  in  which  I  agree.  I 
never  felt  any  doubt  that,  if  the  Court  of  Session  had  a  judicial 
discretion  to  refuse  to  order  buildings  which  have  been  wrongfully 
erected,  to  be  removed,  on  the  grounds  that  substantial  justice 
between  the  parties  would  not  be  thereby  done,  and  that  the 
defenders  were  in  a  position  to  olfer  a  sufficient  equivalent  which 
would  be  more  beneficial  for  the  pursuers,  and  less  burthensome 
to  themselves,  this  discretion  was  in  the  present  case  properly 
exercised  by  the  Court. 

Had  the  case  of  Macnair  v.  Cathcart  (1)  occurred  in  England, 
I  think  the  plaintiff  would  have  recovered  possession  in  ejectment 
without  asking  for  the  aid  of  a  Court  of  Equity ;  and  when  he 
recovered  possession  he  might  have  pulled  down  the  two  ends  of 
Lord  Cathcart's  villas,  unless  paid  whatever  sum  he  demanded  ; 
and  as  there  appears  on  the  facts  as  reported  to  have  been  no 
ground  on  which  a  Court  of  Equity  could  have  interfered,  the  de- 
fendant must  either  have  refused  to  pay  anything,  leaving  the 
plaintiff  to  do  what  would  be  no  benefit  to  himself,  but  very 
annoying  to  the  defendant,  or  have  paid  what  the  plaintiff's  con- 
science permitted  him  to  demand.    It  was,  and  I  suppose  still  is, 


(1)  MoiT.  Diet.,  pp.  12,  vS3l2. 
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Lord  Blackburn. 


H.  L.  (Sc.)  usual  when  a  case  is  likely  to  involve  such  points  to  try  to  get  it 
1882  referred  to  an  arbitrator,  with  power,  amongst  other  things,  to 
Grahame  order  what  is  just  to  be  done.  It  seems  from  that  case  that  the 
Court  of  Session  have  the  powers  which  an  arbitrator  under  such 
a  reference  would  have  had.  I  agree  that  such  a  power  should 
not  be  lightly  exercised,  and  I  concur  in  the  doubt  expressed  by 
the  noble  and  learned  Lord  opposite  (Lord  Watson)  whether  it 
has  always  been  properly  exercised ;  but  in  the  present  case  I 
think  it  is  rightly  exercised. 

I  also  agree  that  it  is  important  that  such  a  point  should  be 
raised  at  as  early  a  stage  of  the  pleading  s  as  it  can  reasonably  be 
raised.  I  am  glad  that  he  has  been  able  to  come  to  the  result 
that  it  was  not  too  late  to  raise  it  in  the  present  case.  I  do  not 
pretend  on  a  question  of  Scotch  pleading  to  form  an  opinion  of 
any  value. 

As  to  the  form  of  the  order  of  this  House,  I  concur  in  that 
which  is  proposed. 


LoED  Bramwell  concurred. 


Interlocutor  a^jpealed  from  reversed ;  Declared  that 
the  joortion  of  the  South  Links  or  South  Com- 
monty  of  KirTicaldy,  which  extends  from  Burleigh 
Street  of  Kirkcaldy  on  the  north  to  thevennel  called 
John  Loudoun's  Wynd  on  the  south,  and from  pro- 
perty belonging  sometime  to  the  heirs  of  Thomas 
Meldrum  and  other  properties  on  the  west  to  the 
sea  food  on  the  east,  as  the  said  portion  is  marked 
off  and  coloured  red  on  the  plan  produced,  was 
vested  in  the  respondents,  the  provost,  magistrates, 
and  council  of  the  hurgh  of  Kirkcaldy,  on  the 
condition  that  the  same  should  he  kept  in  per- 
petuity for  the  use  and  enjoyment  of  the  inhabi- 
tants of  Kirkcaldy  for  the  purposes  of  drying  or 
bleaching  clothes  and  of  recreation ;  that  from  time 
immemorial,  or  at  all  events  for  forty  years  prior 
to  the  erection  of  the  buildings  after-mentioned,  the 
said  portion  of  the  said  South  Links  or  South 
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Commonty  had  always  been  open  and  patent  to  the   ll.  L.  (Sc.) 
whole  inhabitants  of  the  said  burgh  of  KirJccaldy,  1882 
and  that  the  said  inhabitants  had  for  the  said  Grahame 
period  used  the  same  without  hindrance,  prohibi-  ^^'^^ 

Hon,  or  interruption  for  drying  or  bleaching   

clothes  and  for  recreation :  that  the  erection  by 
the  respondents  in  or  about  the  year  1878  of 
stables  and  other  buildings  or  erections  upon  the 
said  portion  of  the  said  South  LinJcs  or  South 
Commonty  was  illegal,  unauthorized,  and  to  the 
prejudice  of  the  rights  and  interests  of  the  appel- 
lant and  other  inhabitants  of  the  burgh  of  Kirk- 
caldy in  so  far  as  regards  his  and  their  rights  of 
drying  or  bleaching  clothes  and  of  recreation 
over  the  said  ground,  and  that  the  appellant 
ought  to  have  decree  to  that  effect  under  the 
declaratory  conclusions  of  his  summons :  Further 
declared  that  in  present  circumstances  and  having 
regard  to  the  offer  made  by  the  respondents  to 
provide  the  ground  described  in  the  feu  charter 
granted  by  Mrs.  Emma  Eliza  Munro  Ferguson 
and  others,  testamentary  trustees  of  the  late 
Bobert  Munro  Ferguson  of  Baith  and  Novar  to 
and  in  favour  of  the  magistrates  and  toivn 
council  of  Kirkcaldy,  dated  ISth,  2^th,  and  SOth 
December,  1880,  and  recorded  in  the  Division 
of  the  General  Begister  of  Sasines  applicable  to 
the  county  of  Fife,  the  Ibih  day  of  July,  18S1, 
No.  13  of  process,  as  an  equivalent  for  the  portion 
of  the  South  Links  or  South  Commonty  of  Kirk- 
caldy herein  above  described,  it  is  not  expedient 
or  for  the  interest  of  the  community  of  the  burgh 
that  decree  should  be  granted  for  the  removal  of 
the  said  stables  and  other  buildings.    Subject  to 
these  declarations,  cause  remitted  to  tlie  Second 
Division  of  the  Court  of  Session  with  these  direc- 
tions, that  upo)i  the  said  ground  proposed  to  be 
substituted  for  that  part  of  the  South  Links 
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H.  L.  (So.)  which  has  leen  wrongfully  approimated  by  the 

1882;  respondents  being  properly  laid  out  and  dedi- 

Gkaha'me  cated  to  the  uses  of  the  community  to  the  satisfac- 

tion of  the  Court,  the  Court  shall  find  it  to  he 
unnecessary  further  to  dispose  of  the  declaratory 
conclusions  of  the  summons,  and  shall  assoilzie 
the  respondents  from  the  remaining  conclusions 
thereof 

Bespondents  to  pay  to  appellant  the  whole  ex- 
■  penses  of  process  incurred  by  him  in  the  Court 
below,  and  also  the  costs  of  the  appeal  to  this 
House. 

Lords'  Journals,  July  26th,  1882. 

Agents  for  appellant :  Keeping  &  Co. 
Agent  for  respondents :  William  Eolertson, 
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AKD  1882 

HERMANN  EUGENE  FALK  .....    Eespondent.  J^^yjf- 

Sale  of  Goods — Sub-sale — Bill  of  Lading,  indorsement  of — Stoppage  in  troMsitu, 

The  purcliaser  of  goods  (shipped  by  the  vendor)  consigned  them  abroad, 
and  indorsed  the  bill  of  lading  to  a  bank  as  security  for  an  advance. 
Afterwards  and  before  the  arrival  of  the  ship  the  consignees  sold  the  goods 
*'  to  arrive  "  to  sub-purchasers,  to  whom  they  were  delivered.  The  pur- 
chaser having  become  bankrapt,  the  unpaid  vendor  gave  notice  to  the  master, 
after  the  sub-sales  but  before  delivery  and  before  payment  of  the  freight,  to 
stop  the  goods  in  transitu.  The  consignees  remitted  the  proceeds  of  the 
sub-sales  to  the  bank,  who  after  repaying  themselves  their  advance  handed 
to  the  trustee  of  the  bankrupt  the  balance,  which  was  less  than  the  original 
purchase-money : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  the  principles 
established  by  In  re  Westzinthus  (5  B.  &  Ad.  817)  and  Spalding  v. 
Ending  (6  Beav.  376  ;  12  L.  J.  (Ch.)  503)  were  applicable  ;  that  the  right 
of  stoppage  in  transitu  was  not  at  an  end  when  the  notice  was  given  ;  and 
that  the  vendor  was  entitled  to  the  balance  after  satisfaction  of  the  bank's 
claim. 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

The  facts  (as  stated  in  an  agreed  statement  of  facts  used  on  the 
hearing  in  the  Bankruptcy  Court)  are  fully  set  out  in  the  report 
of  the  case  below :  Ex  parte  Falk,  In  re  Kiell  (1).  The  follow- 
ing is  an  outline  of  that  statement. 

In  March  1878  Kiell  bought  on  credit  from  Falk  a  cargo  of 
salt,  chartered  the  Carpathian  and  consigned  the  salt  (which  had 
been  put  on  board  by  Falk)  to  Wiseman  Mitchell  &  Co.  of 
Calcutta.  Through  T.  Wiseman  &  Co.  of  Glasgow,  the  agents 
of  Wiseman  Mitchell  &  Co.,  Kiell  obtained  an  advance  from  the 
Bank  of  Scotland  upon  the  security  of  the  bills  of  lading  which 
Kiell  indorsed.  In  July  Wiseman  Mitchell  &  Co.  sold  the  cargo 
"  to  arrive."  On  the  20th  of  July  Kiell  went  into  liquidation, 
and  Falk  on  the  27th  served  on  the  shipowners  in  Liverpool 


(1)  14  Cli.  D.  1  k;. 
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H.  L.  (E.)   notice  to  stop  in  transitu.    The  ship  arrived  at  Calcutta  on  the 
1882      29th  of  July ;  part  of  the  cargo  was  delivered  to  sub-purchasers 
Kemp     on  the  3rd  of  August,  and  the  remainder,  after  notice  to  stop  in 
Falk      transitu  had  been  served  on  the  captain,  on  the  5th  of  August. 

  Wiseman  Mitchell  &  Co.  remitted  the  proceeds  of  the  subsales  to 

the  Bank  of  Scotland,  who  deducted  the  amount  of  their  advance 
and  paid  the  balance  to  the  appellant,  Kiell's  trustee  in  bank- 
ruptcy. Falk  having  applied  to  the  Court  of  Bankruptcy  to 
order  the  trustee  to  pay  over  the  balance,  which  was  less  than 
the  amount  for  which  Falk  sold  to  Kiell,  the  Kegistrar  sitting  as 
Chief  Judge  refused  the  application.  On  appeal  the  Court  of 
Appeal  (James,  Baggallay  and  Bramwell  L.J  J.)  granted  it. 

The  appeal  was  part  heard  on  the  3rd  of  November  1881 
before  Lords  Penzance,  Blackburn  and  Watson,  when 

Benjamin  Q.C.  and  G,  W,  Lawrance  appeared  for  the  appel- 
lant, and 

Cohen  Q.C.  and  F,  Thompson  for  the  respondent. 

During  the  opening  of  Benjamin  Q.C.  some  of  their  Lordships 
expressed  a  desire  to  have  further  information  as  to  the  subsales, 
the  delivery  of  the  goods  under  them,  and  the  payment  of  freight, 
and  the  hearing  was  adjourned  that  the  parties  might  agree  as  to 
those  facts. 

Upon  the  further  hearing  10th  July  1882  the  following  agreed 
statement  of  facts  was  submitted  to  the  House. 

1.  No  delivery  order  for  the  cargo  of  the  Carpathian  was  given 
by  Messrs.  Steele  &  Co.  (the  agents  in  Calcutta  for  the  ship- 
owners) to  the  sub-purchasers  or  the  consignees,  but  the  consignees 
indorsed  the  bill  of  lading  and  delivered  the  same  to  the  captain 
of  the  Carpathian  together  with  a  letter  in  the  following  terms : 

Calcutta  2nd  August  1878. 
"  To  the  commanding  officer  of  the  ship  Carpathian. 
"  Dear  Sir,- — In  order  to  save  trouble  we  will  not  sign  delivery 
orders  for  salt,  but  have  written  our  sircar  on  board  the  above 
vessel  to  deliver  salt  to  those  men  who  produce  cash  receipts  from 
our  cashiers. 

(Signed)       "  Wiseman  Mitchell  Keid  &  Co." 
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2.  The  sub-purchasers  paid  their  purchase-moneys  to  Messrs.    H.  L.  (E.) 
Wiseman  Mitchell  Keid  &  Co.  the  consignees  for  the  quantities  of  1882 
salt  purchased  by  them  respectively  and  took  receipts  for  the  Kemp 
same  from  the  cashier  of  the  said  consignees,  and  thereupon  the  p^^^^ 

sub-purchasers  took  the  receipts  to  the  vessel  and  the  quanti-   

ties  of  salt  for  which  they  had  respectively  thus  paid  were  then 
weighed  out.  and  delivered  to  them  respectively,  in  the  presence 
and  under  the  supervision  of  the  master  or  other  ofiScer  of  the 
ship  and  the  sircar  or  clerk  of  the  consignees  in  accordance  with 
the  letter  of  the  2nd  of  August  1878.  No  arrangement  was 
entered  into  for  the  payment  of  the  freight  other  than  that  con- 
tained in  the  charterparty  and  bill  of  lading,  copies  of  which  are 
to  be  found  in  the  supplemental  appendix.  The  freight  was  paid 
in  two  instalments  on  August  22  and  September  3. 

The  above  facts  are  to  be  taken  as  corrections  and  modifications 
of  the  statements  in  paragraphs  19  and  20  of  the  special  case  as 
printed  in  the  record  in  the  House  of  Lords  (1),  and  as  fixing  the 
exact  dates  at  which  the  freight  was  paid. 

July  10.    Bomjpas  Q.C.  and  G,  W,  Lawrance  (Benjamin  Q.C. 
with  them)  for  the  appellant  :■ — 

The  right  of  stoppage  in  transitu  was  at  an  end  when  Kiell 
the  purchaser,  by  his  agents  at  Calcutta,  sold  the  goods  to  sub- 
purchasers before  the  arrival  of  the  ship.  In  re  Westzintlius  (2) 
and  Spalding  v.  Ruding  (3)  do  not  conclude  this  case,  for  there 
property  remained  in  the  bankrupt  on  which  the  right  to  stop 
could  attach ;  here  all  that  was  left  after  the  mortgage  to  the 
bank  he  had  sold.  The  right  to  stop  the  goods  was  admittedly 
gone  :  per  Bramwell  L.J.  (4).  No  property  in  the  goods  remained 
in  the  bankrupt;  nothing  but  a  right  to  the  surplus  proceeds 
after  paying  off  the  bank  :  the  doctrine  of  stoppage  in  transitu  is 
not  applicable  to  such  a  right.  Ex  parte  Golding  Davis  &  Co.  (5) 
went  further  than  any  case  yet,  and  is  wrong.  If  not  at  an  end 
before,  the  right  to  stop  was  gone  when  on  the  2nd  of  August  the 

(1)  The  substance  of  these  paragr.aphs  Ql)  5  1^,  ^  Ad.  817. 

appears  14  Ch.  D.  448,  beginning  "  on  (;3)  6  Bcav.  37G  ;  12  L.  J.  (Ch  )  503. 

the  30th  of  July;"  and  is  also  slated  (4)  14  Ch.  D.  452. 

in  the  judgment  of  Lord  Watson  here.  (5)  13  Ch.  U.  G2S. 
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H.  L.  (E.)  consignees  gave  to  the  sub-purchasers  cash  receipts  and  an  under- 
1882  taking  to  deliver  upon  production  of  the  receipts  ;  or  at  all  events 
Kemp  when  part  of  the  cargo  was  delivered  to  the  sub-purchasers ;  for 
Talk  amounted  to  a  delivery  of  the  whole,  the  captain  having 

  received  the  bill  of  lading  upon  the  understanding  that  he  was 

to  hold  the  whole  for  the  consignees  and  to  the  order  of  the  sircar  ; 
delivery  of  part  of  one  entire  cargo  takes  away  the  right  to  stop  ; 
per  Best  J.  in  Crawshay  v.  Eades  (1);  Tanner  v.  Scovell  (2)  ; 
.  Sluhey  v.  Hey  ward  (3)  ;  Hammond  v.  Anderson  (4).  The  con- 
signees are  stated  to  have  indorsed  the  bill  of  lading  and  delivered 
it  to  the  captain,  and  the  inference  is  that  they  were  themselves 
indorsees  for  value  ;  and  if  so  the  right  to  stop  was  gone.  Lastly, 
the  cash  receipts  were  documents  of  title  within  the  Factors  Act 
1877  (40  &  41  Yict.  c.  39)  s.  5,  and  there  was  a  transfer  or  delivery 
within  that  section,  so  as  to  defeat  the  right  to  stop. 

Cohen  Q.O.  and  F,  Thompson  for  the  respondent  were  not  heard. 


LoED  Selbokne  L.C.  : — 

My  Lords,  you  have  heard  the  argument  of  the  two  learned 
counsel  for  the  appellant,  and  I  believe  that  your  Lordships  are 
all  of  opinion  that  it  is  unnecessary  to  hear  any  further  argument 
in  the  case.    To  me  it  seems  a  case  of  very  great  simplicity. 

It  is  admitted  that  but  for  the  indorsement,  or  if  there  were 
more  than  one,  the  indorsements,  of  the  bill  of  lading  of  the 
cargo  in  the  Carpathian,  the  right  of  stoppage  in  transitu  would 
have  been  well  exercised  as  against  everybody  on  the  5th  of 
August,  after  which  the  greater  part  of  the  cargo  was  delivered 
to  an  amount  ,^ which  makes  it  immaterial  between  the  parties  to 
consider  any  question  as  to  the  few  and  small  parcels  which  had 
been  delivered  before.  Then  the  question  is.  What  is  the  effect 
of  the  indorsement  of  the  bill  of  lading  ?  It  was  an  indorsement 
to  the  Bank  of  Scotland,  who  had  advanced  money  upon  it ;  and 
the  cases  of  In  re  Westzinthus  (5)  and  Spalding  v.  Ending  (6) 
clearly  establish  that  the  right  of  stoppage  in  transitu  is  not 

(1)  1  B.  &  C.  185.  (4)  1  B.  &  P.  N.  E.  69.1 

(2)  14  M.  &  W.  28.  (5)  5  B.  &  Ad.  817. 

(3)  2  H.  Bl.  504.  (6)  6  Beav.  376  ;  12  L.  J.  (Ch.)  503. 
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discharged  absolutely  by  an  iudorsement  of  a  bill  of  lading  by  way    H.  L.  (E.) 

of  security  or  pledge,  but  that  it  remains,  in  Equity  at  all  events  1882 

(and  that  is  quite  enough  for  the  present  purpose),  as  it  was  Kemp 

before,  subject  to  a  charge  in  favour  of  the  indorsee  of  the  bill  of  falk. 

lading,  which  must  be  paid  off,  and  which  being  paid  off,  the  person  j  sdb^rne 

entitled  to,  and  exercising,  the  right  of  stoppage  in  transitu  stands 

in  exactly  the  same  position  as  to  everybody  else  as  if  there  had 

been  no  security,  and  no  pledge,  and  no  indorsement  of  the  bill  of 

lading.    And  against  what  is  that  right  of  stoppage  in  transitu  ? 

]Not  against  some  imaginary  interest  of  the  purchaser,  but  against 

the  goods  themselves.    It  is  a  right  to  stop  the  goods ;  and  I  have 

no  notion  of  any  right  of  stoppage  in  transitu  which  is  not  a  right 

to  stop  the  goods  when  they  are  still  in  transitu  in  contemplation 

of  law.    It  is  a  qualified  right  in  the  circumstances  which  I  have 

mentioned ;  because  it  cannot  be  asserted  as  against  the  holder  of 

the  bill  of  lading  without  paying  him  off ;  but  the  instant  his 

claim  is  discharged  it  is  exactly  the  same  right  as  if  there  had 

been  no  security,  as  against  the  original  purchaser  and  as  against, 

in  my  opinion,  every  one  claiming  under  him. 

It  was  contended  that  when,  after  an  indorsement  by  way  of 
security,  such  as  was  here  made  to  the  Bank  of  Scotland,  there 
has  been  a  sale  of  the  goods  "  to  arrive  "  by  the  original  purchaser, 
without  any  document  of  title,  (a  sale  which  passes  to  the  sub- 
purchaser such  equitable  interest  as  his  immediate  vendor  could 
convey,)  that  displaces  the  right  of  stoppage  in  transitu  established 
by  the  cases  of  In  re  Westzinihus  (1)  and  Spalding!  v.  Ending  (2). 
From  the  beginning  of  the  argument  I  was  totally  unable  to 
understand  how  that  could  possibly  be.  The  indorsement  of  the 
bill  of  lading  to  the  Bank  of  Scotland  can  confer  no  title  whatever 
upon  the  other  persons  to  whom  the  original  purchaser  transfers 
such  rights  as  he  has.  He  can  transfer  no  greater  or  better 
right  than  he  has;  and  the  right  which  he  has  is  a  right  subject 
to  a  stoppage  in  transitu  in  all  cases  in  which  the  right  of  stoppage 
in  transitu  remains  in  favour  of  the  original  seller  of  the  goods. 
I  put,  therefore,  aside  the  whole  argument  founded  upon  the 
existence  of  sub-purchasers.  I  assent  entirely  to  the  proposition 
that  where  the  sub-purchasers  get  a  good  title  as  against  the 
(1)  5  K  &  Ad.  817.  (2)  (I  Bciiv.  ;576  ;  12  L.  J.  (Ch.)  503. 
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H.'L.  (E.)    right  of  stoppage  in  transitu  there  can  be  no  stoppage  in  transitu 
1882      as  against  the  purchase-money  payable  by  them  to  their  vendor  ; 
at  all  events,  until  I  hear  authority  for  that  proposition,  I  am 
bound  to  say  that  it  is  not  consistent  with  my  idea  of  the  right  of 
stoppage  in  transitu  that  it  should  apply  to  anything  except  to 
^•Q-       the  goods  which  are  in  transitu.    But  when  the  right  exists  as 
against  the  goods  which  are  in  transitu,  it  is  manifest  that  all 
other  persons  who  have,  subject  to  that  right,  any  equitable 
interest  in  those  goods  by  way  of  contract  with  the  original  pur- 
chaser or  otherwise,  may  come  in,  and  if  they  satisfy  the  claim  of 
the  seller  who  has  stopped  the  goods  in  transitu,  they  can  of 
course  have  effect  given  to  their  rights ;  and  I  apprehend  that  a 
Court  of  justice,  in  administering  the  rights  which  arise  in  actions 
of  this  description,  would  very  often  find  that  the  rights  of  all 
parties  were  properly  given  effect  to,  if  so  much  of  the  purchase- 
money  payable  by  the  sub-purchasers  were  paid  to  the  original 
vendor  as  might  be  sufficient  to  discharge  his  claim  ;  and,  subject, 
of  course,  to  that,  the  other  contracts  would  take  effect  in  their 
order  and  in  their  priorities.    I  observe  an  illustration  of  that  in 
the  letter  of  the  5th  of  August  1878,  written  by  Messrs.  Orr  & 
Harris,  the  respondent's  solicitors,  in  which  they  say  that  they 
have  been  told  that  Messrs.  Wiseman  Mitchell  &  Co.  have  con- 
tracted for  the  sale  of  the  salt  upon  certain  terms ;  that  they  do 
not  want  to  put  them  to  inconvenience,  and  that  therefore  they 
will  be  quite  ready,  upon  being  paid  what  is  due  to  them,  to  let 
that  contract  receive  proper  effect.    That  is  merely  a  way  of  work- 
ing out  the  right  of  stoppage  in  transitu,  which  is  a  right  against 
the  goods,  and  which,  as  I  said  before,  could  be  in  no  way  what- 
ever affected  or  prejudiced  by  any  dealings  between  the  original 
insolvent  purchaser  and  persons  purchasing  under  him  without 
any  title  founded  upon  an  indorsement  of  the  bill  of  lading  for 
value  received. 

I  put  that  argument  entirely  aside ;  and  I  then  come  to  the 
question  which  has  been  argued  by  Mr.  Bompas  upon  the  special 
circumstances  of  this  case.  I  assume  that  there  was  no  stoppage 
in  transitu  effectually  made  until  the  5th  of  August.  I  put, 
therefore,  entirely  out  of  the  question  whatever  had  been  bona 
fide  done  before  that  time  ;  and  the  question  is  whether  there 
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was  not,  as  against  the  cargo  then  remaining  undelivered,  an  H.  L.  (E.) 
effectual  stoppage  in  transitu.  Now  the  facts  stated  in  the  1882 
second  paragraph  of  the  supplemental  statement  appear  to  me  Kemp 
absolutely  to  exclude  the  notion  of  a  constructive  delivery  of  the 
whole  cargo  having  taken  place  before  the  5th  of  August ;  because 
it  appears  there  that  the  sub-purchasers,  to  some  of  whom  some 
small  portions  of  the  cargo  had  been  delivered  before  the  5th  of 
August,  were  all  dealing  separately  from  each  other ;  each  of 
them  contracted  to  buy  a  certain  quantity  of  salt,  for  which  they 
paid  Messrs.  Wiseman  Mitchell  &  Co. ;  they  took  receipts  from 
them  for  their  own  portions ;  they  "  took  those  receipts  to  the 
vessel,  and  the  quantities  of  salt  for  which  they  had  respec- 
tively thus  paid  were  then  weighed  out  and  delivered  to  them 
respectively  in  the  presence  and  under  the  supervision  of  the 
master  or  other  officer  of  the  ship  and  the  sircar  or  clerk  of  the 
consignees,"  without  any  arrangement  as  to  the  freight ;  from 
which  it  is  apparent,  that  nothing  could  be  more  separate  and 
distinct  than  the  delivery  of  each  parcel  in  that  case  ;  and  if  there 
were  no  more  than  those  facts,  the  delivery  of  one  parcel  could 
not  possibly  operate  as  a  delivery  of  the  whole. 

Then  it  was  said,  that  it  ought  to  be  considered,  on  account  of 
the  terms  of  the  letter  of  the  2nd  of  August  1878,  that  there  was 
some  constructive  delivery  of  the  whole  cargo  to  the  sircar  or 
clerk  of  the  consignees.  That  also  appears  to  me  to  be  a  sugges- 
tion for  which  there  is  no  warrant  in  the  natural  construction  of 
the  letter  itself;  a  suggestion  entirely  unsupported  by  anything 
else,  and  really  inconsistent  with  the  fact  that  the  delivery  was 
not  made  by  the  sircar,  but  *'in  tlie  presence  and  under  the 
supervision  of  the  master  or  other  officer  of  the  ship  and  the 
sircar  or  clerk."  The  sircar  or  clerk  might  be  present  too  and 
might  concur,  but  his  concurrence  could  not  mean  that  he  had 
already  become  the  possessor  of  the  cargo,  as  if  it  had  been  taken 
out  of  the  ship  and  delivered  to  himself. 

The  only  other  argument  advanced  by  Mr.  Bompas  was  founded 
upon  the  fact,  stated  in  the  first  paragraph  of  the  supplementary 
statement  of  facts,  that  the  consignees  indorsed  the  bill  of  lading 
(whatever  that  may  be  worth,  I  really  will  not  stop  to  inquire), 
and  delivered  it  to  the  captain.    It  was  not  indorsed  to  the 
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H.  L.  (E.)   captain  for  value,  and  there  is  nothing  whatever  to  shew  that  your 
1882      Lordships  ought  to  infer  that  it  had  been  indorsed  to  somebody 
else  for  value.    We  know  that  it  had  been  indorsed  for  value 
Falk  bank,  and  we  know  the  extent  of  their  claim  under  it ;  and 
  the  bank  have  been  satisfied  or  must  be  satisfied.  The  suffffestion 

Lord  Selbome, 

^•c-  that  it  was  indorsed,  either  to  Messrs.  Wiseman  Mitchell  Keid 
&  Co.  as  persons  who  were  under  contract  or  who  might  be 
liable,  or  to  any  of  the  various  sub-purchasers  through  them,  is 
entirely  without  foundation ;  and  neither  in  the  original  agreed 
statement  of  facts,  nor  in  this  supplementary  agreed  statement  of 
facts,  is  any  indorsement  mentioned  at  all  except  the  indorse- 
ment to  the  Bank  of  Scotland.  It  seems  to  me  evident,  that  the 
Bank  of  Scotland  sent  the  bill  indorsed  to  them  in  order  that 
their  own  security  might  be  realized,  and  it  then  came  into  the 
hands  of  Messrs.  Wiseman  Mitchell  &  Co.  (whether  directly  or 
through  some  intermediate  agency  is  really  not  important)  for 
that  purpose ;  and  it  is  not  said,  in  this  supplementary  agreed 
statement  of  facts,  that  the  indorsement  which  preceded  the 
delivery  of  the  bill  of  lading  to  the  captain  by  those  gentlemen 
was  for  any  special  purpose  whatever  which  could  give  any  new 
4;itle,  legal  or  equitable,  to  anybody  who  had  it  not  before. 

The  result  is  that,  under  these  circumstances,  the  case  seems  to 
me  to  be  altogether  within  the  ruling  in  the  cases  of  In  re 
Westzinthus  (1)  and  Spalding  v.  Ending  (2),  and  therefore  that 
the  present  appeal  must  be  dismissed  with  costs. 


LOED  Blackburn  : — 

My  Lords,  I  perfectly  agree  in  the  result  that  this  appeal  must 
be  dismissed  with  costs.  Originally  in  this  case  there  was  a 
istatement  of  facts  made  in  the  Court  of  Bankruptcy,  upon  which 
there  was  an  appeal  to  the  Appeal  Court ;  and  on  that  statement 
of  facts  the  ingenuity  of  counsel  seems  to  have  led  the  Court 
below  to  draw  some  inferences,  which  induced  them,  whilst 
giving  judgment,  as  they  have  done,  in  favour  of  Mr.  Falk,  the 
present  respondent,  to  intimate  at  the  same  time  that  they 
thought  the  case  raised  a  question  which  had  been  raised  in  the 


(1)  5  B.  &  Ad.  817. 
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case  of  JEx  parte  Goldin^,  Davis,  &  Co.  (1),  and  that  therefore  H.  L.  (E.) 
they  should  give  leave  to  appeal.    When  the  case  came  here  the  1882 
first  time,  my  noble  and  learned  friend  Lord  Penzance  thought  kemp 
that  the  statement  of  facts  was  not  intellio;ible,  and  that  it  was  ^ 
desirable  that  it  should  be  sent  down  to  have  the  facts  made  clear ; 
^ind  now  it  appears  that  the  original  statement  of  facts  was  not 
only  not  intelligible  but  also  not  quite  accurate;  and  we  have 
now  an  amended  and  supplementary  statement  of  facts,  shewing 
what  the  facts  of  the  case  really  were.    Taking  that  statement  it 
seems  to  me  that  the  case  is  perfectly  clear.  We  have  no  occasion 
to  consider  whether  the  case  of  Ex  parte  Golding,  Davis,  &  Go,  (1) 
was  well  or  ill  decided,  because  no  point  relaticg  to  it  arises  here. 

It  appears  that  Mr.  Falk  of  Liverpool  had  sold  to  Mr.  Kiell  a 
quantity  of  salt,  which  was  shipped  on  board  a  vessel  bound  for 
Calcutta;  that  Mr.  Kiell  accepted  a  draft  drawn  against  that 
cargo ;  that  bills  of  lading  were  made  out,  which  were  signed  not 
as  is  usual  by  the  master  but  by  the  shipowner  himself,  and  that 
Mr.  Kiell  got  those  bills  of  lading.    Now  so  far  as  that  goes, 
standing  there,  nothing  can  be  more  thoroughly  established  than 
the  law  upon  it.    Mr.  Falk  having  delivered  the  goods  and  taken 
a  bill  of  exchange  had  no  right  whatever  to  meddle  with  those 
goods  further,  unless  before  the  end  of  the  transitus  (I  shall  say  a 
word  presently  as  to  what  comes  at  the  end  of  the  transitus), 
Kiell  the  purchaser  became  insolvent  and  stopped  payment,  and 
then  if  Falk  had  stopped  the  goods  in  transitu  he  would  have 
been  revested  in  his  rights  as  an  unpaid  vendor  as  against  Kiell. 
It  is  pretty  well  settled  now  that  it  would  not  have  rescinded  the 
contract.    But  before  the  end  of  the  transitus  came,  his  right  to 
stop  the  goods  in  transitu  might  be  defeated  by  an  indorsement 
upon  the  bill  of  lading  to  a  person  who  gave  value.    In  the 
present  case  there  was  such  an  indorsement  and  transfer  of  the 
bill  of  lading,  but  it  was  only  an  indorsement  and  transfer  for  a 
particular  and  limited  purpose.    It  appears  that  j\rr.  Kiell  in 
order  to  obtain  an  advance  got  Messrs.  T.  Wiseman  k  Co.  of 
Glasgow,  the  correspondents  and  agents  of  Messrs.  Wiseman 
Mitchell  Keid  &  Co.  of  Calcutta,  to  make  an  advance  in  his 
favour  by  drawing  a  bill  of  exchange  upon  him  ;  and  to  secure  the 

(I)  13  Ch.  D.  G28. 
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H.  L.  (E.)  payment  of  tbat  bill  of  exchange  the  bill  of  lading  was  indorsed, 

1882  and  the  Bank  of  Scotland  who  discounted  or  took  that  bill, 

Kemp  became  holders  of  the  bill  of  lading  for  the  purpose  of  protecting 

Falk  themselves.  It  was  clearly  a  transfer  for  value  to  the  Bank  of 
- — Scotland,  and  as  such,  so  far  as  that  went,  it  defeated  the  right  of 

Lord  Blackburn.  '  '  o 

—  the  stoppage  in  transitu  at  law.  But  the  unpaid  vendor's  right, 
except  so  far  as  the  interest  had  passed  by  the  pledging  of  the 
bill  of  lading  to  the  pledgee,  or  the  mortgagee,  whichever  it  was, 
enabled  the  unpaid  vendor  in  equity  to  stop  in  transitu  everything 
which  was  not  covered  by  that  pledge.  That  was  settled  and  has 
been  considered  law,  or  rather  equity,  ever  since  the  case  of  In  re 
Westzinihus  (1)  and  has  been  affirmed  in  Scalding  v.  Buding  (2) ; 
and  I  have  no  doubt  it  is  very  good  law  upon  that  point. 

Here  therefore  the  stoppage  by  Falk  as  unpaid  vendor  would 
revest  in  him  his  lien  except  so  far  as  concerned  the  Bank  of 
Scotland,  unless  something  else  had  happened.  Now  what  has 
happened  ?  The  argument  of  Mr.  Bompas  was  this  :  First  of  all 
it  appears  that  Messrs.  Wiseman  Mitchell  Keid  &  Co.,  who  were 
the  persons  to  whom  the  goods  were  consigned  (I  do  not  under- 
stand whether  they  were  purchasers,  or  merely  agents  for  Kiell  & 
Co.)  sent  over  to  their  correspondents  T.  Wiseman  &  Co.  of  Glas- 
gow a  sale  note,  and  then  they  forwarded  it  to  Kiell  &  Co.  in  this 
letter :  "  Dear  Sirs, — We  enclose  sale  note  of  your  cargo  of  saU 
ex  Carpathian  to  arrive "  and  so  on — the  rest  of  the  letter  does 
not  matter.  So  that  at  that  time  it  appears  that  Messrs.  Wise- 
man Mitchell  &  Co.  had  entered  into  a  contract  at  Calcutta  for  a 
sale  of  the  goods  "  to  arrive."  The  date  of  that  letter  was  the 
I7th  of  July,  a  fortnight  or  so  before  the  ship  actually  did  arrive 
at  Calcutta.  That,  it  was  argued,  put  an  end  to  the  vendor's 
right  to  stop  the  goods  in  transitu,  and  pro  tanto  the  equitable 
right  to  stop  them  in  transitu  which  remained  in  Mr.  Falk.  I 
have  endeavoured  to  understand,  on  what  ground  it  is  supposed  to 
put  an  end  to  it.  No  sale,  even  if  the  sale  had  actually  been 
made  with  payment,  would  put  an  end  to  the  right  of  stoppage 
in  transitu  unless  there  were  an  indorsement  of  the  bill  of  lading. 
Why  any  agreement  to  sell,  unless  it  was  made  in  such  a  way  as 
to  pass  the  right  of  property  in  the  goods  sold,  should  be  sup-. 
(1)  5  B.  &  Ad.  817.  (2)  6  Beav.  376 ;  12  L.  J.  (Ch.)  503. 
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posed  to  put  an  end  to  the  equitable  right  to  stop  them  in  H.  L.  (E.) 

transitu  I  cannot  understand.    I  am  quite  clear  that  it  does  not.  1882 

The  next  thing  Tvhich  was  attempted  to  be  argued  was  this.  kemp 

The  Bank  of  Scotland,  the  holders  of  the  bill  of  lading  at  Glas-  ^^^^ 

gow,  forwarded  the  bill  of  lading  in  due  course  to  their  asfents  at   

^      '  ....  I^rd  Blackburn. 

Calcutta  ;  and  it  is  surmised  that  their  agents  at  Calcutta  must   

kave  been  some  persons  different  from  Messrs.  Wiseman  Mitchell 
&  Co.  I  infer  that  Messrs.  Wiseman  Mitchell  &  Co.  were  the 
people  who  acted  as  their  agents  in  this  transaction,  but  I  do  not 
think  it  matters  whether  they  were  or  not.  The  Bank  of  Scot- 
land sent  the  bill  of  lading  to  their  agents,  whether  they  were 
Messrs.  Wiseman  Mitchell  &  Co.  or  any  one  else.  Those  agents 
received  that  bill  of  lading  well  knowing  (or  at  all  events  they 
ought  to  have  known)  that  the  Bank  of  Scotland  had  by  virtue 
of  this  bill  of  lading  a  hold  over  the  goods.  They  were  entitled 
to  see  that  the  goods  were  not  sold  or  disposed  of  in  any  way  pre- 
judicial to  their  lien,  and,  if  they  were  sold,  that  the  money,  or 
enough  of  it  to  repay  the  Bank  of  Scotland  and  secure  them, 
should  pass  through  their  hands  or  the  hands  of  their  agents ; 
and  I  see  nothing  that  happened  afterwards  which  shews  that 
they  acted  otherwise  than  in  strict  conformity  with  the  duty 
thus  cast  upon  them.  It  was  argued  that  inasmuch  as  Messrs. 
Wiseman  Mitchell  &  Co.  had  acted  for  Kiell  &  Co.  in  selling  the 
goods,  taking  a  del  credere  commission  to  secure  that  the  people 
to  whom  they  sold  should  pay  the  price,  therefore  they  were 
persons  who  were  entitled  to  have  the  bill  of  lading  endorsed  to 
them  as  a  security.  I  am  utterly  unable  to  understand  that 
argument,  it  is  clear  to  me  that  they  were  not  so  entitled. 

The  next  thing  which  was  said  was  this.  There  was  a  little 
confusion  in  the  statement  here,  but  it  is  now  said  upon  the 
amended  statement  of  facts,  that  Messrs.  Wiseman  Mitchell  & 
Co.,  who  I  cannot  but  think  were  the  persons  employed  by  the 
Bank  of  Scotland  as  their  agents,  did  at  some  time  (I  do  not 
exactly  know  when)  indorse  the  bill  of  lading  and  shew  it  to  the 
captain.  I  do  not  think  that  that  comes  to  more  than  this,  tliat 
they  gave  the  captain  complete  notice,  when  he  arrived  at 
Calcutta,  "  We  are  the  persons  who  have  the  legal  right  to  the 
delivery  of  these  goods,  for  we  have  the  bill  of  lading,  holding  it 


584 


HOUSE  OF  LORDS 


[VOL.  VIL 


Lord  Blackburn. 


H.  L.  (E.)  under  the  Bank  of  Scotland,  and  consequently  we  are  the  persons 
1882  entitled  to  the  goods.  You  can  deliver  only  to  us  without  being 
Kemp  responsible  to  us ;  if  you  deliver  to  us  or  with  our  sanction  you 
Falk  ^^^^  ^®  responsible  to  us,"  I  can  put  no  other  meaning 
upon  it. 

Then  it  was  argued  that  this  amounts  to  a  delivery  of  the 
whole  cargo  by  the  shipowner  to  Messrs.  Wiseman  Mitchell  & 
Co.,  who  from  that  time  forward  would  be  holders  of  the  goods ; 
the  shipowner  in  whose  physical  possession,  in  the  hold  of  whose 
vessel,  the  goods  lay,  being  changed  from  holding  the  goods  as 
shipowner,  not  having  delivered  the  goods,  into  a  warehouseman 
who  was  very  inconveniently  holding  those  goods  in  his  ship  as  a 
warehouse.  I  think  that  that  is  an  arrangement  which  might  be 
made  although  it  is  not  a  very  convenient  one.  The  freight  was 
not  paid ;  but  I  think  it  is  possible  to  make  an  arrangement  by 
which,  though  the  freight  is  not  paid,  the  shipowner  changes 
himself  completely  into  a  warehouseman  instead  of  being  a  carrier 
or  a  shipowner  ;  he  alters  his  responsibilities  altogether  ;  and  yet 
by  arrangement  or  agreement  retains  a  lien  over  the  goods  until 
the  freight  is  paid.  I  think  such  a  contract  might  be  made.  But 
when  one  is  asked  to  say  that  such  a  contract  was  made,  the  non- 
payment of  the  freight  is  a  very  important  element  leading  one 
to  say  that  no  such  contract  was  made  at  all.  In  this  case  I 
cannot  help  thinking  that  no  such  contract  was  made,  and  there 
is  no  reason  why  we  should  hold  that  it  was.  The  shipowner 
acted  in  the  same  way  as  if  it  had  not  been  made  and  in  no  other 
way. 

Then  comes  an  argument  which  I  really  think  is  not  tenable, 
and  I  should  hardly  mention  it  if  it  were  not  for  the  great 
importance  of  everything  relating  to  the  Factors  Act  and  of 
every  question  touching  it  in  the  commercial  world.  It  was 
argued  that  the  recent  statute  40  &  41  Vict.  c.  39  s.  5,  which  says 
that  the  transfer  of  a  delivery  order  or  any  other  document  of 
title  shall  put  an  end  to  an  unpaid  vendor's  right  to  countermand 
that  delivery  order  and  to  keep  the  goods,  operates  just  to  the 
same  extent  and  under  the  same  circumstances  as  in  the  case  of  a 
bill  of  lading  for  goods  at  sea.  In  order  to  make  out  that 
proposition  reliance  was  placed  upon  this  fact,  that  Messrs. 
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Wiseman  Mitchell  &  Co.,  who  were  holders  of  the  bill  of  lading,  H.  L.  (E.) 

as  I  have  already  said,  for  the  Bank  of  Scotland,  wrote  to  the  1882 
captain  of  the  ship  saying,  "  In  order  to  save  trouble  we  will  not 

sign  delivery  orders  for  salt,  but  have  written  our  sircar  on  board  ^^^^ 

the  above  vessel  to  deliver  salt  to  those  men  who  produce  cash   

Lord  Blackburn. 

receipts  from  our  cashiers and  by  some  strange  process  of   

reasoning  it  was  said  that  the  man  who  brought  and  shewed  to 
the  sircar  of  Messrs.  Wiseman  Mitchell  &  Co.  a  receipt  for 
a  sum  of  money  paid  to  their  cashier  for  the  salt,  was  the  holder 
of  a  document  of  title  for  the  salt  in  such  a  way  that  the  in- 
dorsement of  it  could  put  an  end  to  the  right  of  stoppage  in 
transitu  by  Mr.  Falk.  Now  in  the  first  place  the  statute  in  ques- 
tion was  never  meant  to  have  that  effect.  In  the  next  place  it  is 
an  abuse  of  language  to  call  such  a  receipt  as  this  a  document  of 
title  in  any  shape. 

Then  the  last  and  desperate  attempt  was  to  say  that  the 
stoppage  in  transitu  was  not  until  the  5th  of  August.  I  see  that 
Lord  Bramwell  takes  a  different  view  of  the  law  from  what  I  had 
always  understood  it  to  be  (1).  I  had  always  myself  understood 
that  the  law  was  that  when  you  became  aware  that  a  man,  to  whom 
you  had  sold  goods  which  had  been  shipped,  had  become  insol- 
vent, your  best  way,  or  at  least  a  very  good  way,  of  stopping  them 
in  transitu  was  to  give  notice  to  the  shipowner  in  order  that  he 
might  send  it  on.  He  knew  where  his  master  was  likely  to  be, 
and  he  might  send  it  on;  and  I  have  always  been  under  the 
belief  that  although  such  a  notice,  if  sent,  cast  upon  the  ship- 
owner who  received  it  an  obligation  to  send  it  on  with  reasonable 
diligence,  yet  if,  though  he  used  reasonable  diligence,  somehow 
or  other  the  goods  were  delivered  before  it  reached,  he  would 
not  be  responsible.  I  have  always  thought  that  a  stoppage,  if 
effected  thus,  was  a  sufficient  stoppage  in  transitu ;  I  have  always 
thought  that  when  the  shipowner,  having  received  such  a  notice, 
used  reasonable  diligence  and  sent  the  notice  on,  and  it  arrived 
before  the  goods  were  delivered,  that  was  a  perfect  stoppage  in 
transitu.  Consequently  I  think  that  when  notice  was  given  to 
the  shipowners  (and  although  they  had  signed  the  bill  of  lading 
instead  of  the  master  signing  it,  I  do  not  think  that  that  makes 

CI)  U  Cli.  1).  15.-.. 


586 


HOUSE  OF  LOEDS. 


[VOL.  YII. 


H.  L.  (E.)  any  difference ;  I  only  mention  it  to  say  that  it  makes  none) 
1882  they  were  under  an  obligation  to  forward  it  with  reasonable 
Kemp      diligence,  if  they  could,  to  the  master. 

Falk  What  the  shipowners  did  was  this :  on  the  31st  of  July  they 
Lord  Bk^burn  ^^^^  ^  tologram  (they  waited  two  days,  and  they  might  have  got 
— -  into  a  scrape  by  that  means),  but  they  did  send  this  telegram 
"  Charterers  Carjpathian  failed,  unless  bill  of  lading  held  for  value, 
don't  deliver."  That  was,  as  it  strikes  me,  a  sending  forward  of 
the  notice  to  stop  the  goods  in  transitu:  it  was  tantamount  to 
saying,  "  We  send  to  our  captain  the  notice  we  have  formally 
received  ourselves;"  and  consequently  I  should  say  that  the 
stoppage  in  transitu  was  complete  on  the  31st  of  July.  But  it  is 
not  necessary  to  decide  that  point,  for  it  is  clear  enough  that  the 
goods  were  not  then  delivered,  and  nothing  was  done  which  could 
be  called  a  delivery  of  the  whole  or  any  part  of  them  until  the  3rd 
of  August,  when  a  person  brings  one  of  these  receipts  for,  I  think^ 
1000  maunds  of  salt,  or  some  small  quantity  of  salt,  and  gets  it 
delivered. 

Then  it  is  said  that  the  delivery  of  a  part  is  a  delivery  of  the 
whole.  It  may  be  a  delivery  of  the  whole.  In  agreeing  for  the 
delivery  of  goods  with  a  person  you  are  not  bound  to  take  an 
actual  corporeal  delivery  of  the  whole  in  order  to  constitute  such 
a  delivery,  and  it  may  very  well  be  that  the  delivery  of  a  part  of 
the  goods  is  sufficient  to  afford  strong  evidence  that  it  is  intended 
as  a  delivery  of  the  whole.  If  both  parties  intend  it  as  a  delivery 
of  the  whole,  then  it  is  a  delivery  of  the  whole ;  but  if  either  of 
ihe  parties  does  not  intend  it  as  a  delivery  of  the  whole,  if  either 
of  them  dissents,  then  it  is  not  a  delivery  of  the  whole.  I  had 
always  understood  the  law  upon  that  point  to  have  been  an  agreed 
law,  which  nobody  ever  doubted  since  an  elaborate  judgment  in 
Dixon  V.  Yates  (1)  by  Lord  Wensleydale,  who  was  then  Parke  J. 
The  rule  I  had  always  understood,  from  that  time  down  to  the 
present,  to  be  that  the  delivery  of  a  part  may  be  a  delivery  of  the 
whole  if  it  is  so  intended,  but  that  it  is  not  such  a  delivery  unless 
it  is  so  intended,  and  I  rather  think  that  the  onus  is  upon  those 
who  say  that  it  was  so  intended.  Therefore  the  delivery  of  this 
particular  parcel  of  salt  was  not  a  delivery  of  anything  else. 
(1)  5  B.  &  Ad.  313,  339. 
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What  we  are  now  dealing  with  is  the  delivery  of  the  salt  which  H.  L.  (E.) 

was  delivered  after  the  5th  of  August,  and  which  was  quite  suffi-  1882 

cient  to  dispose  of  the  whole  sum  now  in  dispute.  We  do  not  need  Kemp 

to  inquire  what  were  the  rights  in  any  particular  parcel  of  salt  -^^lk 

delivered  on  the  3rd  of  Auo:ust.    Supposins:  that  those  were  mis-   

°  rr        o  ^  Lord  Blackburn. 

deliveries  no  harm  would  happen,  as  quite  enough  remained  to   

pay  the  Bank  of  Scotland  and  no  dispute  would  arise  about  that ; 
there  is  no  complaint  by  anybody  respecting  it.  The  present 
question  is  with  regard  to  the  stoppage  in  transitu  of  the  residue 
after  an  undoubted  notice  of  stoppage  in  transitu  was  served  upon 
the  5th  of  August.  Is  that  subject  to  the  rule  that  although  the 
whole  of  the  cargo  could  not  be  stopped  because  the  bill  of  lading 
had  been  transferred  to  the  Bank  of  Scotland,  the  interest  which 
still  remained  in  Kiell  or  in  Kiell's  assigns  to  whom  he  had  sold 
it,  or  in  anybody  else  except  those  who  had  become  transferees 
of  the  bill  of  lading,  might  be  stopped  and  might  become  vested 
in  Falk  the  original  vendor  ?  I  think  there  is  no  reason  why  it 
should  not;  and  that  being  so,  the  judgment  of  the  Court  below 
is  right  and  ought  to  be  affirmed. 

LoKD  Watson  : — 

My  Lords,  it  is  not  necessary  for  me  to  say  much  in  regard  to 
this  case,  which  appears  to  me  to  involve,  when  rightly  under- 
stood, no  question  of  law  whatever.  When  the  case  was  first  pre- 
sented to  the  House  there  was  a  very  considerable  amount  of 
haze  hanging  over  the  statement  of  what  had  taken  place  in 
Calcutta  with  regard  to  the  bill  of  lading  which  had  been  signed 
by  the  shipowners,  and  subsequently  indorsed  to  the  Bank  of  Scot- 
land for  an  advance.  It  was  then  stated  that  on  the  30th  of  July 
1878  the  consignees  had  presented  that  bill  of  lading  to  the 
agents  of  the  ship  and  had  received  in  exchange  delivery  orders 
directing  the  master  to  make  delivery  to  the  persons  therein 
named,  and  that  the  consignees  had  given  over  those  delivery 
orders  to  the  parties  therein  named,  who  by  virtue  of  them  had 
each  obtained  the  parcel  of  salt  mentioned  in  his  delivery  order. 
It  now  appears,  on  further  inquiry,  that  those  statements  w^ere 
made  under  a  misapprehension. 

I  agree  with  your  Lordships  as  to  the  result  to  which  you  will 
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H.  L.  (E.)  come  in  point  of  fact ;  and  arriving  at  that  result,  it  is  quite  im- 
1882  possible  for  me  to  hold,  notwithstanding  the  very  ingenious  argu- 
ment  which  has  been  addressed  to  us  by  the  learned  counsel  on 
Falk  behalf  of  the  appellant,  that  the  case  is  not  directly  ruled  by  the 
cases  of  In  re  Westzinthus  (1)  and  Spalding  v.  Ending  (2).  There 
is  no  occasion  for  your  Lordships  to  consider  the  effect  or  the 
propriety  of  the  judgment  of  the  Court  of  Appeal  in  the  case  of 
Ex  parte  Golding,  Bavis^  &  Go.  (3).  The  law  laid  down  in  the 
cases  of  In  re  Westzinthus  (1)  and  Spalding  v.  Ending  (2)  is  very 
well  established  and  very  clear  law,  and  in  my  opinion  it  directly 
applies  to  the  facts  of  this  case  as  they  have  now  been  ascertained 
upon  further  inquiry. 


LoED  Fitzgerald  : — 

My  Lords,  I  concur  in  the  decision  which  has  been  announced 
by  the  Lord  Chancellor.  One  of  the  questions  before  your  Lord- 
ships' House  is,  whether  the  transit  of  the  goods  had  ended  before 
the  5th  of  August  1878  when  the  vendor's  notice  to  stop  was 
delivered  to  the  master  of  the  Carpathian  at  Calcutta.  I  accept 
the  date  of  the  5th  of  August  as  it  renders  it  unnecessary  to 
consider  the  effect  of  the  prior  notice  given  in  Liverpool.  "  Tran- 
sit "  embraces  not  only  the  carriage  of  the  goods  to  the  place 
where  delivery  is  to  be  made,  but  also  delivery  of  the  goods  there 
according  to  the  terms  of  the  contract  for  conveyance.  Thus  in 
this  case  "  transit "  means  the  conveyance  of  the  goods  to  Calcutta, 
and  their  delivery  "  at  the  port  of  Calcutta  "  by  the  carrier,  accord- 
ing to  the  terms  of  the  charterparty  and  bill  of  lading,  into  the 
actual  or  constructive  possession  of  the  consignee.  This  seems  to 
me  to  raise  a  question  of  fact  as  to  which,  if  there  was  any  open 
for  controversy  in  the  Court  below,  there  is  none  now  when  we 
take  into  consideration  the  additional  statement  of  facts  ascer- 
tained on  the  inquiries  directed  by  your  Lordships'  House  at  the 
opening  of  this  appeal. 

Upon  the  additional  facts  modifying  the  original  statement  in 
the  case,  it  now  appears  that  the  freight  which  was  to  be  paid 


(1)  5  B.  &  Ad.  817.  (2)  6  Beav.  376 ;  12  L.  J.  (Ch.)  503. 

(3)  13  Ch.  D.  628. 
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"  on  the  right  delivery  of  the  cargo  agreeable  to  bill  of  lading  at  H.  L.  (E.) 

a  tonnage  rate  on  the  quantity  delivered"  "in  full  of  all  port  1882 

charges,"  was  paid  in  two  payments,  the  first  on  the  22nd  of  kemp 

August  1878,  and  the  second  on  the  3rd  of  September  1878.  ^J^^ 

It  does  not  appear  that  the  shipowners  had  on  or  before  the  5th   

^  ■*■      ^  ^  Lord  Fitzgerald. 

of  August  given  up  their  lien  for  freight.  No  delivery  orders  had   

been  given  by  the  shipowners  to  the  consignees  or  to  the  sub- 
purchasers, of  whom  I  infer  there  were  several.  The  course  pur- 
sued by  Wiseman  Mitchell  &  Co.,  who  stood  in  the  position  of 
consignees,  was  to  indorse  the  bill  of  lading  and  deliver  it  to  the 
captain,  with  the  letter  of  the  2nd  of  August  1878,  and  then  as 
each  sub-purchaser  paid  Wiseman  Mitchell  &  Co.  for  the  quantity 
he  had  purchased  he  got  a  receipt,  took  it  to  their  clerk  on  board 
the  ship,  and  his  quantity  was  weighed  out  and  delivered  to  him 
over  the  ship's  side  under  the  supervision  of  the  master.  The 
deliveries  commenced  on  the  2nd  of  August,  when  1000  maunds 
were  unshipped  and  delivered.  No  delivery  took  place  on  the 
4th,  and  on  the  5th  of  August  2800  maunds  were  delivered.  The 
whole  quantity  on  the  ship  was  49,195  maunds,  so  that  assuming 
that  the  delivery  of  the  5th  took  place  before  the  notice  to  stop 
was  delivered,  there  remained  then  on  the  ship  in  charge  of  the 
carrier  45,395  maunds. 

It  seems  to  me  that  at  the  time  of  the  delivery  of  the  notice  to 
stop,  that  portion  of  the  cargo  represented  by  the  45,715  maunds 
of  salt  was  still  in  transit  and  liable  to  be  stopped,  and  that  there 
had  been  no  actual  delivery  of  the  whole,  and  that  the  partial 
deliveries  of  the  2nd  and  5th  of  August  to  different  sub-purchasers 
of  lots  do  not  indicate  any  constructive  delivery  of  part  as  repre- 
senting the  whole  cargo,  or  give  rise  to  any  question  of  that 
character. 

The  preceding  statement  of  facts  negatives  any  question  of  in- 
tention that  a  delivery  of  part  should  amount  to  a  delivery  of  the 
whole.  This  seems  to  me  to  determine  the  whole  controversy,  for 
if  there  was  nothing  more  there  could  bo  no  doubt  of  the  unpaid 
vendors'  equity  to  stop  the  surplus  after  payment  of  the  demands  of 
the  bank.  Another  question  was  however  raised,  viz.  whether  the 
sub-sales  of  the  whole  cargo  before  the  arrival  of  the  Caypathian 
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H.  L.  (EO  at  Calcutta  put  an  end  to  the  right  of  the  unpaid  vendor  to  stop 

1882  the  goods  or  defeated  his  equitable  title  to  be  paid  out  of  the 

Kemp  surplus  of  the  unpaid  purchase-money.    The  facts  again  seem  to 

Falk  prevent  any  such  question  arising. 

  The  arsjument  of  the  present  appellant  in  the  Court  below  was 

Lord  Fitzgerald.  o  r  rr 

  that  the  sub-sales  amounted  to  a  complete  transfer  of  the  property 

in  the  goods  both  legal  and  equitable,  and  that  there  was  by  the 
attornment  of  the  master  a  complete  delivery  to  the  sub-purchasers 
before  notice  to  stop  was  given,  and  that  in  such  a  state  of  facts  it 
r  had  never  been  held  that  the  vendor  had  any  right  against  the 

sub-purchaser's  purchase-money.  The  allegation  of  an  attornment 
by  the  master  was  based  on  par.  19  of  the  statement  of  facts, 
but  that  has  been  completely  displaced  by  the  additional  state- 
ment, from  which  we  learn  that  no  delivery  orders  were  signed  by 
the  master  or  by  the  agents  (Steele  &  Co.),  nor  were  any  delivery 
orders  given  by  Wiseman  Mitchell  &  Co.  representing  the  con- 
signees. 

The  shipment  in  Liverpool  was  in  bulk  ]  882  tons  of  salt,  "  the 
ship  not  accountable  for  natural  wastage,"  and  each  purchaser 
seems  to  have  purchased  not  any  specific  lot  but  so  many  maunds 
to  be  weighed  out  to  him  ex  ship. 

I  infer  from  the  amended  statement  also  that  the  money  to  be 
paid  by  the  sub-purchasers  for  the  45,395  maunds  which  remained 
on  the  ship  after  the  deliveries  of  the  5th  of  August  had  not  been 
paid  to  "Wiseman  Mitchell  &  Co.,  or  at  all  before  the  notice  to 
stop.  The  foundation,  therefore,  on  which  the  appellant  here 
rested  his  argument  in  the  Court  below  is  entirely  removed. 

Your  Lordships  ought  to  give  full  effect  to  the  equitable  prin- 
ciples on  which  the  right  of  stoppage  in  transitu  rests.  It  is  a  right 
founded  on  reason,  and  never  works  injustice.  In  affirming  the 
decision  of  the  Court  below  your  Lordships  merely  decide  that 
the  claim  of  the  unpaid  vendor  against  the  surplus  produce  of  his 
own  goods,  after  providing  for  all  prior  rights,  is  superior  to  that  of 
the  creditors  of  Kiell,  who  had  not  paid  for  the  goods. 

Confining  myself  to  the  facts  of  the  case,  I  refrain  from  express- 
ing any  opinion  how  far  a  bona  fide  absolute  sub-sale  for  cash 
made  whilst  the  goods  were  at  sea,  and  without  notice  of  the 
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claim  of  the  unpaid  vendor,  may  or  may  not  affect  the  right  of  H.  L.  (E.) 
stoppage  in  transitu,  though  the  sub-sale  be  unaccompanied  by  1882 
an  indorsement  and  delivery  of  the  bill  of  lading  to  the  sub- 
vendee.  j,-^ 
Order  appealed  from  affirmed  ;  and  appeal  — - 

dismissed  with  costs. 

Lords'  Journals  10th  July  1882. 

Solicitors  for  appellant :  Ashursf,  Morris,  Crisp  &  Go. 
Solicitors  for  respondent:  Field,  Boscoe,  c&  Go,  for  Bateson, 
Bright,  &  Warr,  Liverpool, 
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THE  EAST  AND  WEST  INDIA  DOCK  j  ^  ^ng.i. 
COMPANY  I  ^^^^o^^^NTS.  — 

8ale  of  Goods—Bill  of  Lading— Merchant  Shipjmig  Act,  1862  (25  &  26  Vict, 
c.  63)  ss.  66-78 — Warehouseman,  Liability  of — Conversion. 

When  goods  are  shipped  under  a  bill  of  lading  drawn  in  parts,  to  be  delivered 
to  the  consignee  "or  his  assigns,  the  one  of  which  bills  being  accomplished, 
the  others  to  stand  void,"  the  master,  or  the  warehouseman  who  has  the 
custody  of  the  goods  under  the  Merchant  Shipping  Act  1862  ss.  66-78,  is 
justified  in  delivering  to  the  consignee  on  production  of  one  part,  although 
there  has  been  a  prior  indorsement  for  value  to  the  holder  of  another  part ; 
provided  the  delivery  be  bona  fide  and  without  notice  or  knowledge  of  such 
prior  indorsement. 

Goods  having  been  shipped  for  London  consigned  to  C.  &  Co.  the  shi]i- 
master  signed  a  set  of  three  bills  of  lading  marked  First,"  "  Second,"  and 
"Third,"  respectively,  making  the  goods  deliverable  to  C.  &  Co.,  or  their 
assigns,  freight  payable  in  London,  the  one  of  the  bills  being  accomplished, 
the  others  to  stand  void.  During  the  voyage  C.  ^'c  Co.  indorsed  the  bill  of 
lading  marked  "First"  to  a  bank  in  consideration  of  a  loan.  Upon  the 
arrival  of  the  ship  at  London  the  goods  were  landed  and  placed  in  the 
custody  of  a  dock  company  in  their  warehouses ;  the  master  lodging  with 
them  notice  under  the  Merchant  Shi  piling  Act  1862  s.  68  «!v:c.  to  detain 
the  cargo  until  the  freight  should  be  \Ki\d.  C.  i*^'  Co.  then  produced  to 
the  dock  company  the  bill  of  lading  markcul  "  Second  "  uniudor^ed,  and  the 
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H.  L.  (E.)"  dock  company  entered  C.  &  Co.  in  their  books  as  proprietors  of  the  goods 

Igg2  The  stop  for  freight  being  afterwards  removed,  the  dock  company  bona  fide 

-'V-*'  and  without  notice  or  knowledge  of  the  bank's  claim  delivered  the  goods  to 

CfL"^^IiLLS  other  persons  upon  delivery  orders  signed  by  C.  &  Co. : — 

^   '  Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  the  dock  company 

East  and  had  not  been  guilty  of  a  conversion,  and  that  the  bank  could  not  maintain 

WEST^lNiJiA  ^(jtiQj^  against  them. 

.^^^  "  Fearon  v.  Boiuers  (1  H.  Bl.  364)  reflected  on. 

Appeal  from  the  judgment  of  the  Court  of  Appeal  (1)  revers- 
ing a  judgment  of  Field  J.  (who  tried  the  ease  without  a  jury)  in 
favour  of  the  appellants  (2).  The  facts  (which  are  set  out  in 
the  judgments  of  Field  J.  (2)  and  Brett  L.J.  (1)  are  shortly  as 
follows  :— 

Sugar  was  shipped  in  Jamaica  and  consigned  to  Cottam  Mortan 
&  Co.,  merchants  in  London.  On  April  16  1878  the  master 
signed  a  set  of  three  bills  of  lading  marked  respectively  "  First," 
"  Second,"  and  "  Third,"  makiog  the  sugar  deliverable  to  Cottam 
&  Co.  or  their  assigns,  freight  payable  in  London.  Each  bill 
contained  the  clause,  "  In  witness  whereof  the  master  or  purser  of 
the  said  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this 
tenor  and  date,  the  one  of  which  bills  being  accomplished,  the 
others  to  stand  void."  During  the  voyage  Cottam  &  Co.  on  the 
15th  of  May  1878  indorsed  in  blank  the  bill  marked  "  First  "  to 
the  appellants,  London  bankers,  in  consideration  of  a  loan.  The 
ship  arrived  at  London  on  the  27th  of  May,  and  on  the  28th  the 
master  landed  the  sugar  and  deposited  it  with  the  respondents  in 
their  docks,  lodging  with  them  a  copy  of  his  manifest  in  a  printed 
form  supplied  by  the  respondents.  In  the  manifest  the  names  of 
Cottam  &  Co.  appeared  as  consignees  and  as  entering  the  goods. 
At  the  foot  was  a  printed  clause :  "  I  declare  the  above  to  be  a  true 
copy  of  the  manifest-  of  the  cargo  of  the  above  ship,  and  hereby 
authorize  the  East  and  West  India  Dock  Company  to  deliver  the 
same  to  the  consignees  as  above  or  to  the  holders  of  the  bills  of 
lading."  This  was  signed  by  the  master,  the  words  "the  con- 
signees as  above  or  to  "  being  first  struck  out.  On  the  29th  the 
master  lodged  with  the  respondents  a  written  notice  ''pursuant  to 
25  &  26  Yict.  c.  63  s.  68  &c."  to  detain  the  sugar  till  payment  of 
the  freight.  On  the  31st  Cottam  &  Co.  brought  the  bill  marked 
(1)  6  Q,  B.  D.  475.  ^  (2)  5  Q.  B.  D.  129. 
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**  Second,"  not  indorsed,  to  the  respondents  who  entered  Cottam   H.  L.  (E.) 
<fe  Co.  in  their  books  as  proprietors  of  the  sugar.    On  the  7th  of  1882 
June,  the  freight  having  been  paid  by  Cottam  &  Co.  the  stop  Glyn  Mills 
for  freight  was  removed.    In  July  the  respondents,  bona  fide 
and  without  notice  or  knowledge  of  any  claim  by  the  appellants,  ^^^^^'j^^^^ 
delivered  the  sugar  to  Williams  &  Co.  who  held  delivery  orders    Dock  Co. 
signed  by  Cottam  &  Co.    Cottam  &  Co.  having  gone  into  liqui- 
dation  in  August  the  appellants  demanded  the  sugar  from  the 
respondents,  producing  the  bill  of  lading  marked    first."  The 
respondents  not  being  able  to  deliver,  the  appellants  brought  this 
action  against  them  claiming  damages  for  the  value  of  the  sugar. 

July  3,  4,  6.    Sir  F,  Herschell  S.G.  and  Benjamin  Q.C.  (Barnes 
with  them)  for  the  appellants  : — 

The  indorsement  of  the  "  first "  bill  of  lading  gave  the  appel- 
lants a  legal  title  to  the  goods  :  made  them  "  holders  of  the  bills  of 
lading "  and  prevented  any  other  persons  being  holders  by  any 
dealings  with  the  "  second  "  or  third  "  bill.  The  unloading  and 
delivery  to  the  dock  company  were  strictly  under  the  Merchant 
Shipping  Act  1862  (25  &  26  Vict.  c.  63).  The  shipowner  would 
not  have  been  discharged  unless  he  delivered  to  the  true  owners, 
the  appellants ;  but  even  if  he  would  the  respondents  would  not. 
By  18  &  19  Yict.  c.  Ill  ss.  1,  2,  the  appellants  could  sue  on  the 
contract  and  could  be  sued  by  the  shipowner  for  freight.  Fearoii 
V.  Bowers  (1)  so  far  as  it  affects  the  present  question  was  not 
approved  or  disapproved  by  Lord  Loughborough  in  LicJcharrow  v. 
Mason  (2),  but  was  approved  by  Dr.  Lushington  in  The  Tigress  (3). 
If  it  proves  anything  it  proves  too  much,  viz.  that  delivery  to  a 
holder  of  any  one  of  the  set  with  notice  of  the  holders  of  the 
others  by  the  master  will  discharge  him.  Tlie  only  other  authority 
on  the  question  w^hether  delivery  to  the  holder  of  one  of  several 
bills  of  lading  discharges  the  shipowner  is  the  dictum  of  Lord 
Westbury  in  Barter  v.  Meijerstein  (4) :  and  see  Abbott  on  Shipping, 
6th  ed.  p.  286,  pt.  4,  ch.  3,  s.  5.  The  clause  "  one  of  which  being 
accomplished  the  others  to  stand  void  "  means  "  rightfully  accom- 
plished." It  cannot  mean  accomplished  by  delivery  to  a  person 
without  title.  There  can  be  only  one    assign  "  in  law  and  delivery 

(1)  1  H.  Bl.  at  p.  (3)  32  L.  J.  P.  &  A.  07. 

(2)  1  Sm.  L.  C.  8th  Ed.  p.  782.         (4)  Law  Kcp.  -i  II.  L.  p.  33G. 
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H.  L.  (E.)   to  any  person  wrongfully  pretending  to  be  an  assign  is  not  delivery 
1882       to  an  assign.    A  warehouseman  holds  not  by  contract  but  by  force 
GlyTmills  of  the  Merchant  Shipping  Act  1862  (25  &  26  Vict.  c.  63  ss.  66-77) 
and  holds  for  the  true  owner.    As  soon  as  the  stop  for  freight  was 
East  AND    removed  the  contract  of  affreightment  was  gone.    The  warehouse- 

West  India  °  ^ 

Dock  Co,  man  has  more  power  than  the  shipowner :  he  can  sell  after  ninety 
days.  The  striking  out  the  words  "  to  the  consignees  as  above  or 
to  "  out  of  the  manifest  was  notice  not  to  deliver  to  consignees 
except  in  their  character  as  holders  of  the  bills  of  lading.  There 
was  no  authority  to  deliver  except  as  above.  The  respondents  were 
not  bailees  within  any  of  the  classes  in  Fowler  v.  EoUins  (1).  The 
only  case  where  ostensible  ownership  is  recognised  is  a  sale  in 
market  overt. 

8ir  E,  Giffard  Q.C.  and  Cohen  Q.C.  (Pollard  with  them)  for 
the  respondents : — 

The  appellants  having  recognised  Cottam  &  Co.  as  entitled  to 
deal  with  the  goods  and  as  consignees  and  as  their  agents  cannot 
repudiate  their  own  acts.  If  indeed  the  master  had  had  notice 
he  might  be  liable  in  trover.  The  practice  as  was  said  by 
Bramwell  L.J.  (2)  is  for  the  master  to  deliver  to  the  person  who 
first  presents  a  bill  of  lading.  The  holder  of  a  bill  of  lading 
ought  to  watch  the  ship  and  upon  arrival  present  it,  in  view  of 
possible  claims  for  demurrage.  For  those  claims  the  shipper 
would  be  primarily  liable  :  and  secondarily  the  indorsee  of  bills  of 
lading  to  whom  the  contract  is  transferred  by  indorsement.  If 
the  holder  of  bills  of  lading  is  not  there  to  receive  the  goods 
the  master  has  no  reason  to  suspect,  or  to  ask  questions.  As  to 
reasonable  grounds  for  suspicion  see  Jones  v.  Smith  (3).  If  such 
questions  must  always  be  asked  it  would  much  impair  the  value  of 
negotiable  securities.  The  master  had  here  no  right  or  reason  to 
suspect.  The  course  of  business  between  Cottam  &  Co.  and  the 
dock  company  was  to  shew  only  one  bill  of  lading.  The  Merchant 
Shipping  Act  1862  does  not  provide  for  delivery  of  goods  by 
a  dock  company.  If  the  master  would  not  be  liable,  neither 
would  the  dock  company  be.  If  the  respondents  fairly  believed 
Cottam  &  Co.  to  be  owners  they  are  not  liable  in  trover  :  nor  if 

(1)  Law  Kep.  7  H.  L.  pp.  766-8.  (2)  6  Q.  B.  D.  492. 

(a)  1  Hare,  43. 
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they  delivered  to  the  ostensible  owners  which  Cottain  &  Co.  were,   H.  L.  (E.) 

having  a  bill  of  lading  and  having  been  allowed  to  interfere  with  1882 

the  goods.  Gltn  Mills 

&  Co. 

Sir  F,  Eerschell  S.G-.  in  reply : —  East 'and 

"W^EST  India 

There  was  no  relation  between  Cottam  &  Co.  and  the  dock  com-  dock  Co. 
pany  except  as  arising  from  statute  and  from  the  bill  of  lading. 
At  the  trial  it  was  never  suggested  that  the  dock  company  were 
bailees  of  Cottam  &  Co.  The  goods  were  deposited  by  ship,  and 
the  dock  company  are  in  no  better  position  than  tho  shipowner. 
The  appellants  were  not  negligent.  It  is  not  the  business  of  bankers 
to  watch  ships  and  stop  delivery.  If  it  were  so  held  it  would  impair 
the  negotiability  of  bills  of  lading.  No  usage  or  custom  was  proved 
to  deliver  to  whoever  presents  one  of  a  set  of  bills  of  lading : 
though  there  may  be  a  practice.  But  people  often  do  things 
subject  to  risk  of  loss  if  there  be  fraud.  Such  usage  could  not  be 
proved  unless  it  were  shewn  that  the  master  delivered  to  a  wrong 
person  and  yet  was  held  not  liable.  The  clause  "  the  one  of  which 
bills  &c."  means  only  that  the  master  shall  not  be  liable  to  hand 
over  the  goods  three  times ;  and  was  not  inserted  with  a  view  to 
such  a  case  as  the  present.  "  Accomplished  "  means  delivery  in 
pursuance  of  the  contract.  Till  the  freight  is  paid  the  dock  com- 
pany hold  for  the  shipowner  to  preserve  his  lien  :  when  the  stop 
lor  freight  is  removed  the  shipowner  is  out  of  the  question  for  he 
has  discharged  himself  by  delivery  to  the  dock  company,  and 
they  hold  for  the  true  owner  and  have  a  lien  against  him  for 
v/arehouse  charges.  When  they  sell  they  must  hand  the  pro- 
ceeds to  the  true  owner.  When  the  stop  for  freight  is  removed 
the  bill  of  lading  ceases  to  be  "  a  living  instrument  " — Barber  v. 
Meyerstein  (1) — and  the  dock  company  hold  only  for  the  true 
owner. 

The  House  took  time  for  consideration. 


Aug  1.    Lord  Selbokne  L.C.  : — 

My  Lords,  having  had  the  advantage  of  seeing  in  print  the 
opinion  of  Iny  noble  and  learned  friend.  Lord  Blackburn,  in  this 

(1)  Law  Kep.  4  II.  L.  aiT,  335. 
Vol.  Vn.  3         2  S 
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L.C. 


H.  L.  (E.)   case,  with  which  I  agree,  I  shall  content  myself  with  making  a 

1882  very  few  observations. 
Glyn  Mills  Every  one  claiming  as  assignee  under  a  bill  of  lading  must  be 
bound  by  its  terms,  and  by  the  contract  between  the  shipper  of  the 
^AST  AND^  goods  and  the  shipowner  therein  expressed.  The  primary  office 
Dock  Co.  and  purpose  of  a  bill  of  lading,  although  by  mercantile  law  and 
Lord  seiborne,  usago  it  is  a  symbol  of  the  right  of  property  in  the  goods,  is  to 
express  the  terms  of  the  contract  between  the  shipper  and  the 
shipowner.  It  is  for  the  benefit  of  the  shipper  that  the  right  to 
take  delivery  of  the  goods  is  made  assignable,  and  it  is  for  the 
benefit  and  security  of  the  shipowner  that  when  several  bills  of 
lading,  all  of  the  same  tenor  and  date,  are  given  as  to  the  same 
goods,  it  is  provided  that  "the  one  of  these  bills  being  accom- 
plished the  others  are  to  stand  void."  It  would  be  neither 
reasonable  nor  equitable,  nor  in  accordance  with  the  terms  of  such  a 
contract,  that  an  assignment,  of  which  the  shipowner  has  no  notice, 
should  prevent  a  bona  fide  delivery  under  one  of  the  bills  of  lading, 
produced  to  him  by  the  person  named  on  the  face  of  it  as  entitled 
to  delivery  (in  the  absence  of  assignment),  from  being  a  discharge 
to  the  shipowner.  Assignment,  being  a  change  of  title  since  the 
contract,  is  not  to  be  presumed  by  the  shipowner  in  the  absence  of 
notice,  any  more  than  a  change  of  title  is  to  be  presumed  in  any 
other  case  when  the  original  party  to  a  contract  comes  forward 
and  claims  its  performance,  the  other  party  having  no  notice  of 
anything  to  displace  his  right.  He  has  notice  indeed  that  an 
assignment  is  possible,  but  he  has  no  notice  that  it  has  taken 
place.  There  is  no  proof  of  any  mercantile  usage  putting  the 
shipowner,  in  such  a  case,  under  an  obligation  to  inquire  whether 
there  has  in  fact  been  an  assignment  or  not ;  and,  in  the  absence 
of  such  usage,  I  am  of  opinion  that  it  is  for  the  assignee  to  give 
notice  of  his  title  to  the  shipowner,  if  he  desires  to  make  it  secure, 
and  not  for  the  shipowner  to  make  any  such  inquiry.  This  con- 
clusion is  in  accordance  with  the  authorities  which  will  be  referred 
to  by  my  noble  and  learned  friend,  and  also  with  the  principle  of  such 
decisions  as  those  of  your  Lordships'  House  in  Shaw  v.  Foster  (1) 
and  London  and  County  Banking  Co.  v.  Bateliffe  (2). 

It  was  admitted,  in  the  argument  at  the  bar,  that  the  right  of 
(1)  Law  Eep.  5  H.  L.  321.  (2)  6  App.  Cas.  722,  729. 
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the  shipowner  to  deliver  to  the  first  person  who  claimed  it,  by    H.  L.  (E.) 
virtue  of  an  indorsed  bill  of  lading  (the  shipowner  having  no  1882 
notice  of  any  better  title)  could  not  be  denied,  although  such  gltn  Mills 
person  might  not,  in  fact  (if  there  had  been  a  prior  indorsement 
of  another  part  of  the  bill  of  lading  to  another  person  for  valuable    East  and 

^  .  .  West  India 

consideration),  have  the  legal  title  to  the  goods.  It  is  clear.  Dock  Co. 
therefore,  that  the  shipowner  may  be  discharged  by  a  bona  fide  Lord  Selbome, 
delivery,  under  the  terms  of  his  contract  with  the  shipper,  to  a 
person  who  is  not  the  true  owner ;  and  I  think  there  is  no  suffi- 
cient reason  for  refusing  him  the  benefit  of  that  contract,  when 
the  part  of  the  bill  of  lading  on  which  he  makes  a  like  bona  fide 
delivery  is  not  indorsed. 

I  have  spoken  of  the  "  shipowner  "  throughout,  because,  in  my 
opinion,  the  position  of  the  dock  company  for  the  purposes  of  the 
present  (question  is  not  in  any  respect  different  from  that  of  the 
shipowner. 

The  appeal,  therefore,  ought,  in  my  opinion,  to  be  dismissed 
with  costs. 

Eakl  Cairns  : — 

My  Lords,  I  also  am  of  opinion  that  this  appeal  must  fail.  There 
is  no  necessity  for  going  at  length  into  any  of  the  facts  of  the 
case,  for  on  the  facts  there  has  really  been  no  dispute  ;  but  I  think 
it  is  desirable  to  state  at  the  outset  that  the  opinion  which  I  have 
formed  is  that  the  respondents,  the  dock  company,  are  under 
no  higher  liability  than  the  shipowner  himself  would  have  been, 
and  on  the  other  hand  that  they  are  not  under  any  lower  or  less, 
liability,  and  that  the  case  may  be  looked  upon,  in  a  general 
point  of  view,  as  if  the  delivery  had  been,  not  by  the  dock  com- 
pany, but  by  the  shipowner  himself.  I  think  that  that  is  satis- 
factory, because  the  opinion  which  your  Lordships  will  express 
will  be  an  opinion  applicable  generally  to  the  case  of  shipowners, 
and  will  not  be  founded  upon  any  special  circumstances  connected 
with  the  present  case. 

So  also  it  appears  to  me  that  neither  the  appellants  nor  the 
respondents  can  be  said  to  bo  guilty  of  any  laches  whatever,  much 
less  of  any  want  of  good  faith.  It  is  quite  clear  that  Cottam  (Sr 
Co.  produced  to  the  dock  company,  whom  I  will  suppose  to  be 

3        2  S  2 
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H.  L.  (E.)    the  shipowner,  one  part  of  the  bill  of  lading,  and  on  the  production 

1882      of  that  part  the  delivery  of  the  goods  took  place. 

Glyn  Mills     That  leads  me  to  consider  what  is  the  position,  with  regard  to 

a  bill  of  lading  of  this  kind,  of  a  shipowner  at  an  out-port  ?  A 

East  and    shipowner  or  his  aerent  at  a  distant  port,  undertakes  to  carry  cer- 
West  India       ^  ^  t      »  .J 

Dock  Co.    tain  goods ;  he  receives  the  goods  upon  a  contract  of  affreightment ; 

Earl  Cairns,  hc  or  his  scrvaut,  the  master  of  the  ship,  gives  a  bill  of  lading.  I 
will  suppose,  in  the  first  place,  that  he  gives  a  bill  of  lading  con- 
sisting of  only  one  part.  Now  the  contract  in  a  bill  of  lading  of 
that  kind  is,  that  the  shipowner  will  deliver  to  the  consignee  or  to 
his  order  or  to  his  assigns  the  goods  which  are  undertaken  to  be 
carried.  Of  course  in  a  contract  of  that  kind  it  is  obvious  that 
questions  of  some  difficulty  and  some  embarrassment  may  arise. 
The  assumption  is  that  the  person  who  ships  the  goods,  or  the , 
consignee,  will  not  necessarily  be  the  person  to  whom  the  delivery 
is  to  be  made.  The  delivery  is  to  be  made  to  him  or,  in  the  alter- 
native, to  his  order  or  to  his  assigns.  Questions,  it  is  obvious 
therefore,  may  arise.  Has  the  consignee  ordered  the  delivery  to 
be  made  to  any  other  person  ?  Has  he  assigned  the  contract  or 
the  property  in  the  goods  ?  If  he  has,  to  whom  has  he  assigned 
it  ?  Are  there  more  assigns  than  one,  and  if  so,  in  what  order  of 
assignment  do  they  stand  ? 

Now  if  there  were  only  one  part  of  the  bill  of  lading  the  pro- 
cess, as  it  appears  to  me,  would  be  an  extremely  simple  one.  The 
bill  of  lading  would  be  the  title  deed,  and  whoever  came  to  the 
shipowner  or  to  the  master  of  the  ship  and  demanded  delivery  of 
the  goods,  in  whatever  right  he  claimed — whether  as  the  original 
-  consignee  or  as  a  person  coming  by  order  of  the  consignee,  or  as 
the  assign  of  the  contract  or  of  the  property, — in  any  of  those 
cases  all  that  the  master  of  the  ship  (who  is  not  a  lawyer  and  has 
not,  perhaps,  a  lawyer  at  his  side)  would  have  to  say  is,  "  Where 
is  your  title  deed  ?  Produce  it."  If  he  had  not  a  title  deed  the 
master  would  be  entitled  to  say  "  I  will  not  deliver  these  goods  to 
you."  If,  on  the  other  hand,  he  had  the  bill  of  lading,  and  if 
there  was  no  fraud  and  no  notice  of  any  different  title  brought 
home  to  the  master,  all  that  the  master  would  have  to  do  would 
be  to  deliver  to  the  person  having  that  title  deed,  and  then  the 
master  would  be  free  from  any  responsibility. 
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But  the  confusion,  the  difficulty,  and  embarrassment  have  arisen  H.  L.  (E.) 

from  there  not  being  what  I  have  supposed,  one  title  deed,  but  1882 

there  being  more  than  one,  in  this  case  three  parts  of  the  title  Glyn  Mills 

deed,  that  is  to  say  of  the  bill  of  lading.    I  asked  the  question, 

For  whose  benefit  is  it  that  there  are  those  three  parts  ?  Certainly 

^  West  India 

not  for  the  benefit  of  the  shipowner,  or  for  the  benefit  of  the  Dock  Co. 
master.  To  them  the  presence  of  three  parts  of  the  bill  of  lading  Eari  caims. 
is  simply  an  embarrassment.  It  is  for  the  benefit  of  the  shipper 
or  of  the  consignee.  I  do  not  stop  to  inquire  whether  to  them 
it  is  really  a  benefit  or  whether  at  this  time  of  day  (many  if  not 
all  of  the  reasons  for  having  bills  of  lading  in  parts  being  very 
much  modified)  it  would  not  be  better  for  every  one  that  there 
should  be  only  one  part ;  that  is  a  question  for  the  mercantile 
world  to  consider.  It  is  quite  sufficient  for  me  to  say  that  it  is  cer- 
tainly not  for  the  benefit  or  for  the  convenience  of  the  shipowner 
or  of  the  master  that  there  are  three  parts  of  the  bill  of  lading. 

Then  what  has  the  shipowner  to  do?  The  shipowner  has  to 
protect  himself  from  that  which  is  liable  to  cause  difficulty  or 
embarrassment  to  him,  and  the  way  in  which  as  it  appears  to  me 
he  does  protect  himself  is  by  stating  that  although  "  the  master 
or  purser  hath  affirmed  to  three  bills  of  lading" — that  is  to 
say  has  signed  three  bills  of  lading  "  all  of  the  same  tenour  and 
date  " — yet  notwithstanding  that  fact  "  one  of  these  bills  of  lading 
being  accomplished  the  others  shall  stand  void,"  which  I  under- 
stand to  mean  that  if  upon  one  of  them  the  shipowner  acts  in 
good  faith  he  will  have  accomplished  "  his  contract,  will  have 
fulfilled  it,  and  will  not  be  liable  or  answerable  upon  any  of  the 
others.  If  one  is  produced  to  him  in  good  faith  he  is  to  act  upon 
that  and  not  to  embarrass  himself  by  considering  what  has  become 
of  the  other  bills  of  lading.  That  appears  to  me  to  be  the  plain 
and  natural  interpretation  of  these  words,  haviug  regard  to  the 
purpose  for  which  they  are  introduced.  I  put  it  to  the  learned 
counsel  who  argued  the  case  whether  he  could  suggest  any  other 
explanation  of  these  words  which  would  give  them  a  rational 
meaning,  but  I  could  not  learn  from  the  bar  that  there  was  any 
other  explanation  that  could  be  suggested. 

That  being  the  case,  there  has  occurred  exactly  one  of  tliose 
instances  in  which  the  shipowner  requires  protection.    I  use  the 
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H.  L.  (E.)   term  "  shipowner  "  because  for  this  purpose  I  assume  that  the  dock 
1882      company  is  in  the  position  of  the  shipowner.  He  has  had,  in  good 
Gly^Mills  faith,  one  of  the  parts  of  the  bill  of  lading  presented  to  him — he 
^  has  had  no  notice  of  any  title  at  variance  with  that — he  has  acted 

^AST^AND  upon  the  bill  of  lading  so  produced,  and  it  appears  to  me  that  if 
Dock  Co.  he  or  those  who  stand  in  his  place,  are  not  to  be  protected,  the  final 
Earl  Cairns,    clausc  might  as  Well  be  struck  out  of  the  bill  of  lading. 

"~  It  is  said  that  this  will  cause  inconvenience  to  those  who  advance 
,  money  upon  bills  of  lading.  I  do  not  think  that  it  need  do  so  in 
the  least.  There  are,  at  all  events,  three  courses  open  to  them, 
either  of  which  they  may  take.  The  mercantile  world  may,  if 
they  think  right,  alter  the  practice  of  giving  bills  of  lading  in 
more  parts  than  one.  That  would  be  one  course  which  might  be 
taken.  But  even  supposing  that  the  bill  of  lading  is  in  more  parts 
than  one  all  that  any  person  who  advances  money  upon  a  bill  of 
lading  will  have  to  do,  if  he  sees,  as  he  will  see,  on  the  face  of  the 
bill  of  lading,  that  it  has  been  signed  in  more  parts  than  one,  will 
be  to  require  that  all  the  parts  are  brought  in,  that  is  to  say,  that 
all  the  title  deeds  are  brought  in.  I  know  that  that  is  the  prac- 
tice with  regard  to  other  title  deeds,  and  it  strikes  me  with  some 
surprise  that  anyone  would  advance  money  upon  a  bill  of  lading 
without  taking  that  course  of  requiring  the  delivery  up  of  all 
the  parts.  If  the  person  advancing  the  money  does  not  choose  to 
do  that,  another  course  which  he  may  take  is,  to  be  vigilant  and 
on  the  alert  and  to  take  care  that  he  is  on  the  spot  at  the  first 
arrival  of  the  ship  in  the  dock.  If  those  who  advance  money  on 
bills  of  lading  do  not  adopt  one  or  other  of  those  courses,  it  appears 
to  me  that  if  they  suffer,  they  suffer  in  consequence  of  their 
own  act. 

Whether  that  be  so  or  not,  it  seems  to  me  that  the  dock  com- 
pany, standing  in  the  position  of  the  shipowner,  require  to  be 
protected, — that  they  have  done  that  which  it  was  their  positive 
duty  to  do,  and  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed, 

LoED  O'Hagan: — 

My  Lords,  I  also  have  had  the  advantage  of  reading  the  opinion 
of  my  noble  and  learned  friend  (Lord  Blackburn)  and  I  feel  that 
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Lord  O'Hagan. 


I  cannot  do  better  than  follow  the  example  of  my  noble  and   h.  l.  (E.) 
learned  friend  on  the  woolsack,  by  accepting  its  conclusions,  and  i882 
the  reasons  on  which  they  have  been  based.    Its  statement  of  the  q^yn  Mills 
facts  is  lucid,  accurate  and  exhaustive,  and  its  exposition  of  the      &  Co. 
law  presents  with  remarkable  precision  and  succinctness  the  view,    East  and 
which  after  serious  consideration  I  have  adopted  in  common,  I    dock  Co. 
believe,  with  all  your  Lordships. 

I  cannot  say  that  I  have  not  had  some  hesitation  in  the  adoption 
of  it.  The  conflict  of  decision  between  able  Judges  of  equal  autho- 
rity and  equally  divided,  the  diversities  of  reasoning  even  between 
those  who  in  the  result  have  agreed,  the  want  of  any  recent 
evidence  as  to  the  usages  of  commercial  men  in  these  countries 
with  reference  to  bills  of  lading,  and  especially  such  dealings 
with  them  as  are  the  subject  of  our  consideration,  made  me  doubt- 
ful for  a  time ;  but  I  am  satisfied  upon  the  whole  that  the  ruling 
of  the  Appellate  Court  was  right  and  ought  to  be  upheld. 

The  defendants  got  possession  of  the  goods  from  the  captain, 
not  by  virtue  of  any  contract  or  bailment,  as  has  been  contended 
at  the  bar,  but  under  the  provisions  of  the  statute  and  subject  to 
the  liabilities  created,  and  the  duties  imposed,  by  it.  And  amongst 
them  was  the  obligation  to  deliver  them  to  such  person  or  persons, 
and  on  such  conditions,  as  the  statute  should  be  held  to  have 
indicated  and  required  to  warrant  delivery  by  the  shipowner  or 
the  master.  On  the  payment  of  the  freight  and  the  removal 
of  the  stop-order  it  seems  to  me  that  they  were  bound,  as  he 
would  have  been,  to  deliver  them  to  the  person  makiug  present- 
ment of  the  bill  of  lading.  I  think,  in  the  absence  of  express 
decision,  the  weight  of  authority  having  relation  to  it  sustains 
the  judgment  of  the  Court  below.  1  think  that  usage,  so  far  as  we 
have  any  means  of  ascertaining  it,  is  inconsistent  with  the  plaintiffs' 
claim — and,  I  think,  finally,  that  principle  and  policy,  and  the 
necessities  of  mercantile  affairs  are  quite  in  favour  of  the  action 
of  the  defendants. 

As  to  authority  there  is  none  which  deals  with  the  precise  state 
of  facts  before  us.  The  case  of  Fearoti  v.  Bowers  (1)  was  different 
from  this,  as  there  the  person  yielding  up  the  goods  was  the 
captain  of  the  vessel,  and  not  the  warehouseman,  and  he  had  to 
(1)  1  Sm.  L.  V.  8th  Ell.  782. 


602 


HOUSE  OF  LOEDS 


[VOL.  VII, 


H.  L.  (E.)   choose  between  two  claimants  ;  whereas  in  the  present  case  there 
1882      was  only  one  claimant  known  to  the  defendants,  and  they  had 

GltiTmills       notice  of  any  other.    I  concur  in  the  view  of  Lord  Tenter- 
&Go.      ^jgjj  ^-^Q^^  ^Y^Q        should  not  commit  a  discretion  to  the  captain 
East  AND   of  a  ship  SO  unreasonably  large  and  so  capable  of  being  pu1i 
Dock  Co.    to  evil  uses.    But  that  case  could  scarcely  have  been  entertained 

Lord  o'Hagan.  at  all,  if  the  Icsscr  power  to  hand  goods  to  the  holder  of  a  bill  of 
lading,  bona  fide  and  without  knowledge  of  any  adverse  title^ 
had  not  been  assumed  to  be  warranted  by  usage  and  by  law.  I 
do  not  think  the  approval  of  that  case  in  Lichharrow  v.  Mason  (1) 
by  Lord  Loughborough  and  Mr.  Justice  Buller  can  be  held  to 
have  established  it  in  all  its  dangerous  extent.  The  circum- 
stances they  were  considering  did  not  necessitate  the  minute 
examination  or  the  complete  rejection  or  adoption  of  its  doctrine. 
But  this,  at  least,  may  be  said,  that  unless  the  holder  of  a  bill  of 
lading  was  then  understood  to  be  entitled  to  receive  the  goods,  of 
which  it  guaranteed  the  delivery,  we  can  scarcely  conceive  that 
the  larger  proposition  would  not  have  been  at  once  repudiated.  And 
in  the  case  of  The  Tigress  (2)  before  Dr.  Lushington  when  he- 
refers  to  the  case  of  Fearon  v.  Bowers  (3)  he  does  not  expressly 
adopt  it,  in  its  fulness,  as  he  did  not  need  to  do  for  the  purpose  of 
his  judgment :  but  confines  himself  to  approval  of  it,  so  far  as  it 
may  be  applied  in  the  conditions  of  the  case  before  him.  He  says  of 
Fearon  v.  Bowers  (3) :  "  This  case  is  a  stronger  one  than  the  pre- 
sent, for  here  it  appears  that  there  had  been  no  presentment  at  all 
by  the  vendee  of  his  bill  of  lading.  It  is  clear  therefore,  that  the 
master  would  at  least  have  been  justified  in  delivering  to  the 
plaintiffs  as  holders  of  the  first  bill  of  lading  presented :  and  ii 
must  be  remembered  that  the  bills  of  lading  contain  a  proviso  that 
the  first  being  accomplished  the  others  shall  stand  void."  Plainly 
Dr.  Lushington  considered  the  first  presentment  sufiScient  to- 
entitle  the  holder  to  the  delivery  of  the  goods,  and  held  that  the 
delivery  on  such  presentment  was  the  "  accomplishment,"  within 
the  proper  meaning  of  the  instrument,  on  which  the  others  should 
**  stand  void."  And  accordingly  the  case  is  simply  headed  **  A 
master  is  justified  in  delivering  the  goods  to  the  holder  of  the 

(1)  1  Sm.  L.  C.  8th  Ed.  782,  792.        (2)  Brown.  &  Lush.  Ad.  Ca.  38,  44. 
(3)  1  H.  Bl.  364. 
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first  bill  of  ladiDg  presented,"  which  is  the  case  of  the  defendants  H.  L.  (E.) 

who  stand  in  the  masters  place.    It  seems  to  me  that  taking  1882 

these  cases   together,  they  constitute  a  reasonable  body  ot  qlyn  Mills 

authority  in  support  of  the  judgment  of  the  Court  below. 

Then,  as  to  the  practice  in  such  matters,  we  have  no  parol  testi-    East  axd 

TVest  India 

mony  about  it,  nor  any  proof  at  the  particular  trial  of  this  case  :  Dock  Co. 
but  we  have  the  statement  of  the  Chief  Justice  (Lee)  a  long  time  Lord  CHagau. 
ago  that  a  usage  existed  then  which  would  have  fully  warranted 
the  course  of  the  defendants ;  we  have  his  direction  of  a  verdict 
founded  on  the  proof  of  it ;  we  have  Lord  Tenterden  suggesting 
the  limitation  of  the  rule  so  acted  on  by  the  Chief  Justice,  but 
not  denying  its  existence  or  disapproving  of  it  save  as  to  its  exces- 
sive operation ;  and  we  have  the  uncontradicted  assertion  of  a 
living  Judge  of  great  experience  in  mercantile  cases,  that  it  is 
still  the  "  undoubted  practice  "  to  deliver  "  without  inquiry  "  to 
the  holder  of  a  bill  of  lading  (1). 

And  lastly  that  principle  and  policy  are  in  favour  of  such  a 
practice  appears  to  me  reasonably  plain,  when  we  consider  how  im- 
possible it  would  be  for  a  master  in  a  multitude  of  cases  to  insti- 
tute satisfactory  inquiry  as  to  the  transactions  dehors  the  part 
produced  to  him,  which  might  qualify  or  destroy  the  right  to  the 
possession  of  the  goods.  The  fact  that  so  very  few  complaints  of 
misdelivery  are  recorded  during  a  century  and  more,  either  on  the 
score  of  error  or  of  fraud,  demonstrates  how  little  practical  evil 
has  come  of  the  usage ;  whilst,  if  it  had  not  prevailed,  the  prompt 
and  unfettered  action  required  by  the  needs  of  commerce  might 
have  been  much  restrained  in  very  many  instances. 

It  is  always  painful  to  decide  when  the  decision  must  necessarily 
injure  one  of  two  blameless  parties ;  but  in  this  case  the  plaintiffs 
who  had  the  property,  which  secured  the  advance,  undoubtedly 
vested  in  them  by  the  indorsement  of  the  bill  of  lading,  have 
never  lost  their  title  to  that  property  or  the  right  to  recover  it,  if 
wrongfully  taken  from  them.  If  they  had  acted  as  the  bank  did 
in  Barher  v.  Meyerstein  (2)  they  would  have  run  no  risk  of  loss. 
They  might  have  taken  other  precautions  (such  as  getting  all  the 
three  parts  of  the  bill  of  lading)  with  a  like  result,  and  they  are 
not  now  precluded  from  seeking  redress  from  any  one  who  may 
(1)  ()  Q.  B.  D.  192,  per  Bramwcll  L.J.  (2)  Law  Kop.  A  II.  L.  317. 
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H.  L.  (E.    illegally  have  obtained  possession  of  their  goods.    But  the  defen- 
1882       dants,  who  have  done  nothing  mala  fide,  who  have  acted,  as  I 

GlynMills  conceive,  according  to  usage  and  within  their  right,  should  not  be 
&Co.      made  answerable  for  an  error  for  the  consequences  of  which  they 

^AST^AND^  are  not,  in  my  opinion,  legally  or  morally  responsible. 
Dock  Co.       I  think  that  the  appeal  should  be  dismissed  with  costsl 

LoED  Blackbuen  : — 

My  Lords,  this  is  one  of  the  cases  in  which  difficulty  arises 
from  the  mercantile  usage  of  making  out  a  bill  of  lading  in 
parts. 

There  is  since  the  decision  of  LicJcbarrow  v.  Mason  (1),  now 
nearly  100  years  ago,  no  doubt  that,  before  there  was  any  statute 
affecting  the  matter,  the  bill  of  lading  was  a  transferable  document 
of  title,  at  least  to  the  extent  as  was  said  by  Lord  Hatherley  in 
Barber  v.  Meyer  stein  (2),  that,  when  the  vessel  is  at  sea  and  the 
cargo  has  not  yet  arrived,  the  parting  with  the  bill  of  lading  is 
parting  with  that  which  is  the  symbol  of  property,  and  which  for 
the  purpose  of  conveying  a  right  and  interest  in  the  property  is 
the  property  itself."  And  the  very  object  of  making  the  bill  of 
lading  in  parts  would  be  baffled  unless  the  delivery  of  one  part  of 
the  bill  of  lading,  duly  assigned,  had  the  same  effect  as  the  deli- 
very of  all  the  parts  would  have  had.  And  the  consequence  of 
making  a  document  of  title  in  parts  is,  that  it  is  possible  that  one 
part  may  come  into  the  hands  of  one  person  who  horA  fide  gave 
value  for  it  under  the  belief  that  he  thereby  acquired  an  interest 
in  the  goods,  either  as  purchaser,  mortgagee  or  pawnee,  and 
another  part  may  come  into  the  hands  of  another  person  who, 
with  equal  bona  fides,  gave  value  for  it  under  the  belief  that  he 
thereby  acquired  a  similar  interest.  This  cannot  well  happen, 
unless  there  is  a  fraud  on  the  part  of  those  who  pass  the  two  parts 
to  different  persons  such  as  would  in  most  cases  bring  them 
within  the  grasp  of  the  criminal  law,  and  from  the  nature  of  the 
transaction  such  a  fraud  must  speedily  be  detected;  the  cases, 
therefore,  in  which  it  occurs  are  not  very  frequent.  Nevertheless, 
it  does  at  times  occur,  and  there  are  cases  in  our  Courts,  w^here 
the  rights  of  the  two  holders  have  had  to  be  considered.  The 
(1)  1  Sm.  L.  C.  8th  Ed.  p.  753.  (2)  Law  Eep.  4  H.  L.  326. 


VOL.  YIL] 


AND  PKIVY  COUNCIL. 


605 


last  of  those  was  Barber  v.  Meyer  stein  (1),  in  this  House ;  and  so  H.  L.  (E.) 

far  as  that  decision  extends,  the  law  must  be  taken  to  be  settled.  1882 

I  have  never  been  able  to  learn  why  merchants  and  shipowners  glyn  Mills 
continue  the  practice  of  making  out  a  bill  of  lading  in  parts.  I 

should  have  thouo^ht  that,  at  least  since  the  introduction  of  quick  East  and 

.      .       ,  1      -n  -1      West  India 

and  regular  communication  by  steamers,  and  still  more  since  the  Dock  Co. 
establishment  of  the  electric  telegraph,  every  purpose  would  be  Lord  Biackbum. 
answered  by  making  one  bill  of  lading  only  which  should  be  the 
sole  document  of  title,  and  taking  as  many  copies,  certified  by 
the  Master  to  be  true  copies,  as  it  is  thought  convenient ;  those 
copies  would  suffice  for  every  legitimate  purpose  for  which  the 
other  parts  of  the  bill  can  now  be  applied,  but  could  not  be  used 
for  the  purpose  of  pretending  to  be  holder  of  a  bill  of  lading 
already  parted  with.  However,  whether  because  there  is  some 
practical  benefit  of  which  I  am  not  aware,  or  because,  as  I  suspect, 
merchants  dislike  to  depart  from  an  old  custom  for  fear  that 
the  novelty  may  produce  some  unforeseen  effect,  bills  of  lading 
are  still  made  out  in  parts,  and  probably  will  continue  to  be 
so  made  out.  So  long  as  this  practice  continues,  it  is  of  vast  im- 
portance not  to  unsettle  the  principles  which  have  been  already 
settled;  and  when  a  new  case  has  to  be  decided  it  is  desirable 
to  be  very  cautious  as  to  what  principles  are  applied. 

The  facts  in  the  present  case  bear  in  many  respects  a  close 
resemblance  to  those  in  Barber  v.  Meyerstein  (1),  bat  they  are  not 
quite  the  same ;  and  the  question,  on  the  solution  of  which  in  my 
opinion  the  decision  in  the  present  case  ought  to  depend,  did  not 
arise  in  Barber  v.  Meyerstein  (1),  though  Lord  Westbury  did  in 
that  case  mention  it  when  he  says  (2) :  "  There  can  be  no  doubt 
therefore  that  the  first  person  who  for  value  gets  the  transfer 
of  a  bill  of  lading,  though  it  be  only  one  of  a  set  of  three  bills, 
acquires  the  property;  and  all  subsequent  dealings  with  the 
other  two  bills  must  in  law  be  subordinate  to  that  first  one,  and 
for  this  reason,  because  the  property  is  in  the  person  who  first 
gets  a  transfer  of  the  bill  of  lading.  It  might  possibly  happen 
that  the  shipowner  having  no  notice  of  the  first  dealing  with  the 
bill  of  lading,  may,  on  the  second  bill  being  presented  by  another 
party,  be  justified  in  delivering  the  goods  to  that  party ;  but 
(1)  Law  Eop.  4  II.  L,  317.  (2)  L:nv  Rop.  }  H.  L.  p.  oiJG. 


606 


HOUSE  OF  LOEDS 


[VOL.  VII. 


H.  L.  (E.)   although  that  may  be  a  discharge  to  the  shipowner,  it  will  in  no 
1882      respect  affect  the  legal  ownership  of  the  goods."    That  point  did 
OlynMills       arise,  and  Lord  Westbury  did  not  express  any  opinion  on  it. 

&  Co.      He  only  mentions  it  so  as  to  shew  that  it  was  not  decided  either 
East  and  way, 

^ocK  Co!"^  In  the  present  case  Cottam  &  Co.,  on  the  15th  of  May  1878 
Lord  Bildkburn.  applied  in  writing  to  Glyn  &  Co.,  bankers  in  London,  for  an 
advance,  on  the  security  of  certain  bills  of  lading.  From  the 
terms  of  the  application  it  is  plain  that  the  bankers  were  to  have 
the  property,  with  a  power  of  sale,  in  the  goods  represented  by 
the  bills  of  lading,  so  far  as  was  necessary  to  secure  their  advance, 
and  that,  subject  thereto,  Cottam  &  Co.  were  to  remain  owners  of 
all  the  rest  of  the  interest  in  the  goods  and  might  do,  as  owners, 
everything  consistent  with  the  property  thus  given  to  the 
bankers.  I  do  not  think  it  necessary  to  express  any  opinion  on 
a  question  much  discussed  by  Brett  L.J.,  I  mean  whether  the 
property  which  the  bankers  were  to  have  was  the  whole  legal  pro- 
perty in  the  goods,  Cottam  &  Co.'s  interest  being  equitable  only, 
or  whether  the  bankers  were  only  to  have  a  special  property  as 
pawnees,  Cottam  &  Co.  having  the  legal  general  property.  Either 
way  the  bankers  had  a  legal  property,  and  at  law  the  right  to  the 
possession,  subject  to  the  shipowners'  lien,  and  were  entitled  to 
maintain  an  action  against  anyone  who,  without  justification  or 
legal  excuse,  deprived  them  of  that  right, 

Cottam  &  Co.  delivered  to  the  bankers,  as  part  of  their  security, 
a  bill  of  lading  for  twenty  hogsheads  of  sugar  by  the  Mary  Jones, 
shipped  by  Elliot  in  Jamaica,  deliverable  to  Cottam  &  Co.  or  to 
their  assigns,  indorsed  in  blank  by  Cottam  &  Co.  This  bill  of  lading 
bore  on  the  face  of  it,  distinctly  printed,  the  word  "  first,"  and  at 
the  end  had  the  usual  clause  "  In  witness  whereof  the  master  of 
the  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and 
date,  the  one  of  which  bills  being  accomplished,  the  others  to  stand 
void."  There  could  be  no  doubt  therefore  that  the  bankers  had 
distinct  notice  that  there  were  two  other  parts  of  the  bill  of  lading. 
It  appears  in  Barber  v.  Meyerstein  (1)  that  in  a  similar  transaction 
the  Chartered  Mercantile  Bank,  before  making  a  similar  advance 
to  Abraham,  had  insisted  on  having  all  three  parts  of  the  bill  of 
(1)  Law  Eep.  4  H.  L.  317. 
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lading  delivered  to  them,  and  so  no  doubt  miglit  Glyn  &  Co.    H.  L.  (E.) 
have  done  here ;  but  I  infer  that  Abraham,  who  soon  after  was  i882 
guilty  of  a  very  gross  fraud,  was  not  a  person  who  could  ask  any  q^^^n  Mills 
reliance  to  be  placed  on  his  honesty ;  and  that  where  the  person      ^  ^o. 
depositing  the  bill  of  lading  is  of  good  repute,  a  banker  would    East  and 
rather  run  the  risk,  in  most  such  cases  nominal,  of  the  depositor    dock  Co. 
having  committed  a  fraud,  than  the  risk  of  offending  a  good  L„rdm^buni 
customer  by  making  inquiries  which  might  be  construed  as  im- 
plying  that  they  thought  him  capable  of  committing  a  gross 
fraud.    However  this  be,  it  appears  that  Glyn  &  Co.  made  no 
inquiry,  and  were  content  to  take  the  one  part.    And  as  in  fact 
neither  of  the  other  parts  had  been  transferred,  the  security 
which  Glyn  &  Co.  had  was  not  impeached  by  such  a  prior 
transfer.    And  as  the  Mart/  Jones  was  then  at  sea,  the  question 
mainly  discussed  in  Barher  v.  Meyer  stein  (1)  does  not  arise  in 
this  case. 

The  Mary  Jones  arrived  on  the  27th  of  May,  and  the  next  day 
the  master  reported  her  at  the  Customs,  and  the  goods  were 
there,  for  Customs  purposes,  entered  by  Cottam  &  Co.  as  owners. 
All  this  was  quite  right,  and  did  not  require  the  production  of 
any  bill  of  lading;  it  could  and  ought  to  have  been  done  as 
well  if  the  other  parts  of  the  bill  of  lading  had  been  delivered  to 
Glyn  &  Co.,  or  had  remained  locked  up  in  the  desk  of  the  shipper 
Elliot  in  Jamaica. 

The  master  appears  to  have  been  in  a  hurry  to  get  his  vessel 
empty,  and  to  have  resolved  to  avail  himself  of  the  provisions  of 
the  Merchant  Shipping  Act  1862  sects.  66  to  78.  He  had  not, 
in  strictness,  any  right  to  do  so  till  default  had  been  made  in 
making  entry,  which  never  was  the  case  at  all,  or  till  default  had 
been  made  in  taking  delivery  within  seventy-two  hours  after  the 
report  of  the  ship,  which  would  not  in  this  case  be  till  the  31st  of 
May.  But  the  master,  apparently  being  in  a  hurry,  on  the  28th 
of  May,  prepared  and  signed  a  notice  to  the  East  and  West  India 
Docks  to  "  detain  all  the  undermentioned  goods  which  shall  be 
landed  in  your  docks,  now  on  board  the  ship  Mary  Jones  from 
Jamaica,  whereof  I  am  master,  until  the  freight  due  thereon  shall 
be  duly  paid  or  satisfied,  in  proof  of  which  you  will  be  pleased  to 
(1)  Law  Kep.  4  II.  L.  317. 
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H.  L.  (E.)   receive  the  directions  of  James  Shepherd  &  Co.    The  whole  cargo 
1882     ,  as  per  bills  of  lading."    This  stop  was  lodged  with  the  dock  com- 
GltTmills  Pany  on  the  29th  of  May. 

&Co.         r£^Q  dock  company,  it  appears,  were  in  the  habit  of  requiring 
East  akd    the  master  to  si2:n  an  authority  at  the  foot  of  a  copy  of  the  mani- 

West  India  . 

Dock  Co.  fest.  And  in  this  case  the  copy  manifest  was  signed  and  lodged 
Lord  Blackburn.  OH  tho  28th  of  May.  It  is  not  necessary  to  inquire  what  would 
have  happened  if,  before  the  seventy-two  hours  had  expired,  a 
duly  authorized  person  had  tendered  the  freight  and  demanded 
delivery,  for  no  such  thing  occurred.  And  I  think,  as  soon  as 
the  seventy-two  hours  had  elapsed,  the  dock  company  held  the 
goods  under  the  provisions  of  the  Act,  just  as  much  as  if  they 
had  not  been  landed  till  then.  The  counsel  for  the  respondents 
wished  your  Lordships  to  draw  the  inference  of  fact  that  all  this 
must  have  been  done,  not  under  the  provisions  of  the  Act,  but 
by  virtue  of  some  agreement  to  which  Cottam  &  Co.  were  a  party. 
I  do  not  see  any  evidence  of  this ;  and  looking  at  the  manner  in 
which  the  admissions  were  made,  so  as  to  apply  not  only  to  the 
Mary  Jones  but  to  two  other  ships  mentioned  in  the  6th  and  11th 
paragraphs  of  the  statement  of  defence,  I  should,  if  necessary,  draw 
the  inference  that  it  was  not  the  fact. 

Then  on  the  31st  of  May,  on  which  the  seventy-two  hours  had 
expired,  Cottam  &  Co.  brought  down  and  shewed  to  the  dock 
company  a  bill  of  lading  with  the  word  "  second "  distinctly 
printed  on  the  face  of  it,  and  in  every  other  respect  precisely 
similar  to  the  bill  at  that  time  in  the  hands  of  Glyn  &  Co.  It  was 
not  indorsed.  The  clerk  of  the  dock  company  entered  in  the 
books  of  the  company  that  Cottam  &  Co.  were  the  proprietors  of 
the  goods,  and  marked  the  bill  of  lading  with  his  initials  and  the 
date,  so  as  to  shew  that  he  had  seen  it,  and  returned  it  to  Cottam 
&  Co.  It  was  proved,  what  I  think  would  have  been  inferred 
without  proof,  that  after  this  the  dock  company  would,  according 
to  their  ordinary  practice,  have  delivered  the  goods  when  the  stop 
for  freight  was  removed  to  the  order  of  Cottam  &  Co.,  unless,  in 
the  meantime,  they  had  got  notice  that  another  bill  of  lading  was, 
as  the  witness  says,  out. 

It  appeared  in  Barber  v.  Meyerstein  (1)  that  in  the  case  of 
(1)  Law  Eep.  4  H.  L.  317. 
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Abraham,  whose  honesty  they  seem  to  have  distrusted,  the   H.  L.  (E.) 
Chartered  Mercantile  Bank  had  lodged  a  stop  ;  and  so  might  1882 
Glyn  &  Co.  have  done  in  the  present  case.    They  did  not  do  so.  glyn  mills 
And  the  stop  for  freight  having  been  removed  the  dock  com-  '^j-^^- 
pany,  though  not  till  the  month  of  July,  delivered  the  goods  to  ^^^'^ 
the  order  of  Cottam  &  Co.,  not  having  then  either  notice  or  know-    Dock  bo. 
ledge  of  the  fact  that  one  part  of  the  bill  of  lading  had  been  Lord  Blackburn, 
indorsed  to  Glyn  &  Co.,  but  having  from  the  form  of  the  bill  itself 
notice  that  there  were  two  other  bills  of  lading  either  of  which 
Cottam  &  Co.,  if  dishonest  enough,  might  have  indorsed  and 
delivered  for  value  to  some  other  party. 

The  real  question,  I  think,  is,  whether  the  dock  company  were 
under  such  circumstances  justified  in  or  rather  excused  for  deliver- 
ing to  Cottam  &  Co.'s  order,  though  if  they  had  had  notice  or 
knowledge  of  the  previous  transfer  of  the  bill  of  lading,  to  Glyn 
&  Co.  it  would  have  been  a  misdelivery,  for  which  they  would 
have  been  responsible.  I  do  not  think  the  dock  company  held 
the  goods  by  virtue  of  any  contract.  They  held  them  under  the 
statute  subject  to  a  duty  imposed  by  the  statute,  to  deliver  them 
to  the  person  to  whom  the  shipowner  was  bound  to  deliver  them. 
And,  as  I  think,  they  were  justified,  or  rather  excused,  by  any- 
thing which  would  have  justified  or  excused  the  master  in  so 
delivering  them.  So  that,  I  think,  the  very  point  which  has  to 
be  decided  is  that  raised  by  Lord  Westbury,  namely  what  will 
excuse  or  justify  the  master  in  delivering. 

The  case  of  Barber  v.  Meyerstein  (1)  settles  that  the  mere  fact 
that  there  were  parts  of  the  bills  in  the  hands  of  the  mortgagor 
or  pledgor  does  not  form  a  justification  or  excuse  for  an  innocent 
purchaser  from  the  mortgagor  or  pledgor,  whichever  he  was, 
taking  the  goods.  If  it  could  be  proved  that  the  other  parts  of 
the  bills  of  lading  were  left  in  the  hands  of  the  mortgagor  or 
pledgor,  in  order  that  he  might  seem  to  be  the  owner,  though  he 
was  not,  a  purchaser  from  the  person  in  whose  hands  they  were 
thus  left  might  either  at  common  law  or  under  the  Factors'  Acts 
have  a  good  title ;  but  there  is  not  in  this  case,  any  more  than 
there  was  in  Barber  v.  Meyerstein  (1),  any  evidence  to  raise  such  a 
question. 

(1)  Law  Eop.  4  n.  L.  317. 
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H.  L.  (i^.)      But  the  master  is  not  in  the  position  of  a  purchaser  from  the 

1882      holder,  or  person  supposed  to  be  the  holder,  of  a  bill  of  lading. 

Glyn  Mills  He  is  a  person  who  has  entered  into  a  contract  with  the  shipper 

to  carry  the  goods,  and  to  deliver  them  to  the  persons  named  in  the 

East  and  bill  of  lading — in  this  case  Cottam  &  Co. — or  their  assigns,  that 
^Vest  India 

Dock  Co.  is,  assigns  of  the  bill  of  lading,  not  assigns  of  the  goods.  And  I 
Lord  Blackburn,  quito  asscut  to  what  was  said  in  the  argument  that  this  means  to 
Cottam  &  Co.,  if  they  have  not  assigned  the  bill  of  lading,  or  to 
the  assign  if  they  have.  If  there  were  only  one  part  of  the  bill  of 
lading,  the  obligation  of  the  master  under  such  a  contract  would 
be  clear,  he  would  fulfil  the  contract  if  he  delivered  to  Cottam 
&  Co.  on  their  producing  the  bill  of  lading  unindorsed ;  he  would 
also  fulfil  his  contract  if  he  delivered  the  goods  to  anyone  produc- 
ing the  bill  of  lading  with  a  genuine  indorsement  by  Cottam 
&  Co.  He  would  not  fulfil  his  contract  if  he  delivered  them  to 
anyone  else,  though  if  the  person  to  whom  he  delivered  was 
really  entitled  to  the  possession  of  the  goods,  no  one  might  be 
entitled  to  recover  damages  from  him  for  that  breach  of  contract. 
But  at  the  request  of  the  shipper,  and  in  conformity  with  ancient 
mercantile  usage,  the  master  has  affirmed  to  three  bills  of  lading 
all  of  the  same  tenor  and  date,  the  one  of  which  bills  being 
accomplished  the  others  to  stand  void. 

In  Fearon  v.  Bowers  (1),  decided  in  1753,  Lee  C.J.  is  reported 
to  have  ruled  that  it  appeared  by  the  evidence  that  according 
to  the  usage  of  trade  the  captain  was  not  concerned  to  examine 
who  had  the  best  right  on  the  different  bills  of  lading.  All  he 
had  to  do  was  to  deliver  the  goods  upon  one  of  the  bills  of 
lading,  which  was  done.  The  jury  were  therefore  directed  by  the 
Chief  Justice  to  find  a  verdict  for  the  defendant."  Lord  Tenterden 
says  (I  quote  from  the  5th  edition  of  Abbott  on  Shipping,  the  last 
published  in  his  lifetime,  part  3,  chap,  ix.,  sect.  24),  "  But  perhaps 
this  rule  might  upon  further  consideration  be  held  to  put  too 
much  power  into  the  master's  hands."  It  is  singular  enough  that 
129  years  should  have  elapsed  without  its  having  been  necessary 
for  any  Court  to  say  whether  this  rule  was  good  law.  It  was 
suggested  on  the  argument  with  great  probability  that,  especially 
after  the  caution  given  immediately  after  the  passage  I  have 
(1)  1  Sm.  L.  C.  782,,  8th  ed.  n.  to  Lickharroiv  v.  Mason. 
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read  (part  3,  chap,  ix.,  sect.  25),  masters  have  declined  to  incur   H.  L.  (E.) 

the  responsibility  of  deciding  between  two  persons  claiming  1882 

under  different  parts  of  the  bill  of  lading,  so  that  the  case  has  not  glyn  Mills 

arisen.    If  this  rule  were  the  law,  it  would  follow  a  fortiori  that 

if  the  master  was  entitled  to  choose  between  two  conflictino:    East  and 

W^EST  India 

claims,  of  both  of  which  he  had  notice,  and  deliver  to  either  Dock  Co. 
holder,  he  must  be  justified  in  delivering  to  the  only  one  of  which  Lord  Blackburn, 
he  had  notice.  So  that  I  think  it  is  necessary  to  consider  whether 
it  is  law,  and  I  do  not  think  it  can  be  law,  for  the  reason  given 
by  Lord  Tenterden ;  it  puts  too  much  power  in  the  master's  hands. 
Where  he  has  notice  or  probably  even  knowledge  of  the  other 
indorsement,  I  think  he  must  deliver,  at  his  peril,  to  the  rightful 
holder  or  interplead. 

But  where  the  person  who  produces  a  bill  of  lading  is  one  who 
— either  as  being  the  person  named  in  the  bill  of  lading  which  is 
not  indorsed,  or  as  actually  holding  an  indorsed  bill — would  be 
entitled  to  demand  delivery  under  the  contract,  unless  one  of  the 
other  parts  had  been  previously  indorsed  for  value  to  some  one 
else,  and  the  master  has  no  notice  or  knowledge  of  anything 
except  that  there  are  other  parts  of  the  bill  of  lading,  and  that 
therefore  it  is  possible  that  one  of  them  may  have  been  previously 
indorsed,  I  think  the  master  cannot  be  bound,  at  his  peril,  to  ask 
for  the  other  parts. 

It  is  not  merely  that,  as  Bramwell  L.J.  says  (1),  **it  is  the 
undoubted  practice  to  deliver  without  inquiry  to  anyone  who 
produces  a  bill  of  lading,"  i.e.  when  no  other  is  brought  forward, 
and  that  the  evidence  given  in  Fearon  v.  Boicers  (2)  must  have 
proved  that  much,  though  it  seems  also  to  have  proved  more; 
but  that,  as  it  seems  to  me,  unless  this  was  the  practice,  the 
business  of  a  shipowner  could  not  be  carried  on,  unless  bills  of 
lading  were  made  in  only  one  part.  I  cannot  say  on  this  any- 
thing in  addition  to  what  Baggallay  L.J.  says  (3)  and  I  quite 
assent  to  his  reasoning  there ;  I  think  also  that  the  only  reason- 
able construction  to  be  put  upon  the  clause  at  the  end  of  the 
bill  of  lading  is  that  the  shipowner  stipulates  that  he  shall  not 
be  liable  on  this  contract  if  he  bona  fide,  and  without  notice 

(1)  G  Q.  B.  D.  491i.  (12)  I  Sm.  L.  C.  8th  cd.  78l>. 

(a)  G  Q.  B.  IX  pp.  50'-»,  50a. 
Vol.  Vn.  3         o  m 
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H.  L.  (E.)   or  knowledge  of  anything  to  make  it  wrong,  delivers  to  a  person 

1882      producing  one  part  of  the  bill  of  lading,  designating  him — either 

Glyn  Mills      being  the  person  named  in  the  bill  if  it  has  not  been  indorsed, 

or  if  there  be  a  genuine  indorsement  as  being  assign — as  the 

East  and  person  to  whom  the  sroods  are  to  be  delivered.  In  that  case,  as 
West  India        .         ,       ,  .  ,        ,       ,  .„  -r^ 

Dock  Co.    against  the  shipowner,  the  other  bills  are  to  stand  void.  Even 

Lord  Blackburn,  without  that  clause  I  should  say  that  the  case  falls  within  the 
principle  laid  down  as  long  ago  as  the  reign  of  James  1.  in 
Watts  V.  Ognell  (1).  That  depends,  says  Willes  J.  in  De  Nicholls 
V.  Saunders  (2),  "  upon  a  rule  of  general  jurisprudence,  not  con- 
fined to  choses  in  action,  though  it  seems  to  have  been  lost 
sight  of  in  some  recent  cases,  viz.,  that  if  a  person  enters  into  a 
contract,  and.  without  notice  of  any  assignment  fulfils  it  to  the 
person  with  whom  he  made  the  contract,  he  is  discharged  from 
his  obligation."  The  equity  of  this  is  obvious.  It  was  acted 
upon  in  Townsend  v.  Inglis  (3),  where  goods  lodged  in  the  docks 
by  Eeed  &  Co.  were  by  them  sold  to  Townsend  and  a  delivery 
order  was  given  by  Eeed  &  Co.  to  Townsend.  Townsend  paid  for 
the  goods  to  Eeed  &  Co.'s  brokers,  who  misappropriated  the 
money.  Then  Eeed  &  Co.  countermanded  the  order  and  finally 
removed  the  goods  from  the  docks  before  the  dock  company  had 
any  notice  either  of  the  sale  to  Townsend  or  of  the  delivery  order 
given  to  him.  Townsend  brought  trover  against  Eeed  &  Co.  and 
the  dock  company.  Gibbs  C.J.  a  very  great  commercial  lawyer, 
left  to  the  jury  the  question  as  to  whether  Townsend  was,  on  the 
evidence  as  to  previous  dealings,  justified  in  paying  the  broker, 
which  the  jury  found  he  was,  and  the  plaintiff  had  a  verdict 
against  Eeed  &  Co.,  but  he  directed  a  verdict  for  the  dock  com- 
pany, saying,  "  Though  the  skins  were  the  property  of  the  plain- 
tifils  from  the  completion  of  the  bargain,  the  company  had  made 
no  transfer,  and  had  no  notice  of  their  possessory  title  when  they 
delivered  the  skins  to  Eeed  &  Co."  And  in  Knowles  v.  Horsfall  (4) 
Abbott  C.J.  treats  this  as  indisputable.  Goods,  part  of  which 
were  in  a  warehouse,  had  been  sold  by  Dixon  to  the  plaintiff. 
Abbott  C.J.  says,  as  to  the  parcel  in  the  warehouse,  "If  the 
plaintiff  had  given  notice  of  the  sale  to  the  warehouse  keeper, 

(1)  Cro.  Jac.  192.  (3)  Holt,  N.  P.  278. 

(2)  Law  Kep.  5  0.  P.  594.  (4)  5  B.  &  Aid.  139. 
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the  latter  would  not  have  been  justified  in  delivering  them  to  any    H.  L.  (B.) 
other  order  than  that  of  the  plaiatiff,  but  not  having  received  any  1882 
such  notice,  the  warehouse  keeper  would  have  been  justified  m  qlyn  Mills 
delivering  them  to  the  order  of  Dixon,  who  placed  them  there." 
I  know  of  no  case  in  which  this  principle  has  beea  departed  from    East  and 

^        ^  West  India 

intentionally,  and  though  it  is  very  likely  that  it  may  have  been    Dock  Co. 

sometimes  lost  sight  of,  I  do  not  know  to  what  cases  Willes  J .  Lord  Biackburu. 

alludes. 

The  sum  involved  in  this  case  is  not  large,  but  the  amounts 
advanced  by  those  who  lend  money  on  the  security  of  bills  of 
lading,  and  the  value  of  the  goods  for  which  warehouse  keepers 
and  wharfingers  become  responsible,  are  enormous.  Which  is  the 
more  important  trade  of  the  two  I  do  not  know,  but  the  decision 
of  this  case  must  have  an  effect  on  both,  and  it  is  therefore  of 
great  importance,  and  requires  careful  consideration.  And  that 
being  so,  I  have  felt  some  diffidence  in  differing  from  the  two 
learned  Judges  who  had  below  come  to  a  different  result.  Mr. 
Justice  Field  seems  (1)  to  have  taken  a  view  of  the  facts  as  to 
the  way  in  which  the  goods  came  into  the  hands  of  the  dock 
company  different  from  that  which  I  have  taken,  and  conse- 
quently to  have  thought  that  the  very  important  question  sug- 
gested by  Lord  Westbury  did  not  arise.  Lord  Justice  Brett 
thinks  (2)  that  the  master  cannot  be  excused  as  against  tlie 
first  assignee  of  one  part  of  the  bill,  who  has  the  legal  right  to  the 
property,  for  delivering  under  any  circumstances  to  one  who  pro- 
duces another  bill  of  lading  bearing  a  genuine  indorsement,  unless 
he  would  be  excused  in  all  circumstances ;  in  other  words  unless 
Fearon  v.  Bowers  (3)  is  good  law  to  its  full  extent.  In  this  I 
cannot  agree.  1  think,  as  I  have  already  said,  that  where  the 
master  has  notice  that  there  has  been  an  assignment  of  another 
part  of  the  bill  of  lading,  the  master  must  interplead  or  deliver  to 
the  one  who  he  thinks  has  the  better  right,  at  his  peril  if  he  is 
wrong.  And  I  think  it  probably  would  be  the  same  if  he  had 
knowledge  that  there  had  been  such  an  assignment,  though  no 
one  had  given  notice  of  it  or  as  yet  claimed  under  it.  At  all 
events,  he  would  not  bo  safe,  in  such  a  case,  in  delivering  without 

(1)  5  Q.  13.  D.  135.  (2)  G  Q.  B.  D.  188. 

(3)  1  Sm.     C.  8th  cd.  782. 

3         2  T  2 
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TL  L.  (E.)  further  inquiry.  But  I  think  that  when  the  master  has  not  notice 

1882  or  knowledge  of  anything  but  that  there  are  other  parts  of  the 

GltnMills  ^^^^     lading,  one  of  which  it  is  possible  may  have  been  assigned, 

&  Co.  \jQ  ig  justified  or  excused  in  delivering  according  to  his  contract 

East  akd   to  the  person  appearing  to  be  the  assign  of  the  bill  of  lading  which 
West  India   .         i       -,  ,    ,  . 
Dock  Co.    IS  produced  to  nim. 

lord  BkdLburn.  ^  further  think  that  a  warehouseman  taking  the  custody  of 

the  goods  under  the  provisions  of  the  Merchant  Shipping  Act 
1862  s.  66  &c.,  is  under  an  obligation  cast  upon  him  by  the 
statute  to  deliver  the  goods  to  the  same  person  to  whom  the  ship- 
owner was  by  his  contract  bound  to  deliver  them,  and  is  justified 
or  excused  by  the  same  things  as  would  justify  or  excuse  the 
master.  And  I  find,  as  a  fact,  that  this  was  the  position  of  the 
respondents  here.  And,  on  this  ratio  decidendi,  I  think  that  the 
appeal  should  be  dismissed,  with  costs. 

LoED  Watson  : — 

My  Lords,  I  am  of  the  same  opinion ;  and  I  shall  only  say  a 
word  or  two  in  explanation  of  my  own  views,  because  I  have 
had  the  opportunity  of  considering  the  elaborate  judgment  of  my 
noble  and  learned  friend  (Lord  Blackburn)  in  which  I  entirely 
concur. 

It  appears  to  me  that  the  goods  in  question  were  placed  in  the 
custody  of  the  respondents,  under  the  provisions  of  the  Merchant 
Shipping  Act  of  1862,  and  I  agree  with  your  Lordships  that,  in 
the  circumstances  of  this  case,  the  duty  of  the  dock  company,  in 
regard  to  their  delivery,  differed  in  no  respect  from  that  of  the 
shipowner. 

The  nature  and  extent  of  the  obligation,  undertaken  by  the 
shipowner,  to  deliver  the  goods  at  the  end  of  the  voyage,  must 
depend  upon  the  terms  of  the  bills  of  lading,  which  contain  his 
contract  with  the  shipper :  and  every  assignee  of  a  bill  of  lading 
has  notice  of,  and  must  be  bound  by,  those  stipulations,  which 
have  been  introduced  into  the  contract,  for  his  own  protection,  by 
the  shipowner.  In  the  present  case  the  master,  for  the  convenience 
of  the  shipper,  subscribed  to  three  bills  of  lading  of  the  same 
tenor  and  date,  by  which  he  undertook  to  deliver  the  goods,  at  the 
port  of  London,  to  Cottam  &  Co.  or  their  assigns ;  and  each  bill 
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of  lading  bore  the  usual  affirmation  by  the  master  that  he  had  H.L.  (E.) 

signed  three  in  all,  "  the  one  of  which  bills  being  accomplished,  1882 

the  others  to  stand  void."  Glyn  Mills 

That  is  a  stipulation  between  the  shipper  and  the  shipowner, 

and  is  plainly  intended  to  grive  some  measure  of  protection  to  the  Eastajto 

^  o  r  ^  AVest  India 

latter,  after  he  has  delivered  the  goods  upon  one  of  the  bills  of  Dock  Co. 
lading,  against  subsequent  demands  for  delivery,  at  the  instance  Lord  watsou. 
of  the  holders  of  the  other  bills  of  the  set.  It  is,  in  my  opinion, 
inconsistent  with  any  reasonable  construction  of  the  stipulation, 
that  the  shipowner  should  be  held  liable  in  all  cases  to  deliver  to 
the  true  owner  of  the  goods,  because,  in  that  case,  it  would  give 
him  no  protection.  The  stipulation  can  have  no  intelligible 
meaning  or  effect,  if  it  does  not,  under  some  circumstances,  enable 
the  shipowner  to  resist  a  claim  for  second  delivery,  preferred  by 
the  holder  of  a  bill  of  lading,  who  has,  by  virtue  of  it,  the  right  of 
property  in  the  goods.  On  the  other  hand  it  is  obvious  that  the 
stipulation  is  meant  exclusively  for  the  protection  of  the  ship- 
owner, and  is  not  intended  to  confer  upon  him  the  right  to  select 
the  person  to  whom  he  shall  deliver,  or  to  affect  the  rights  inter 
se  of  the  holders  of  the  bills  of  lading.  That  being  so,  I  think 
that  the  natural  and  reasonable  construction  of  the  language  of  the 
contract  is  that  the  shipowner  is  to  be  exonerated  by  delivery 
upon  one  of  the  bills  of  lading,  although  it  does  not  represent  the 
property  in  the  goods, — with  this  qualification  that,  bona  fides 
being  an  implied  term  in  every  mercantile  contract,  the  delivery 
must  be  made  in  good  faith,  and  without  knowledge  or  notice  of 
any  right  or  claim  preferable  to  that  of  the  person  to  whom  he  so 
delivers. 

Lord  Fitzgerald  : — 

My  Jjords,  I  also  have  had  the  advantage  of  reading  the  judg- 
ment of  the  noble  and  learned  liord  (Lord  iilackburn).  I  had  pre- 
viously arrived  at  the  same  result,  though  not  entirely  on  the 
same  grounds,  and  I  concur  in  the  decision  which  has  now  been 
announced. 

At  the  close  of  the  very  able  arguments  at  the  luir,  your  Lord- 
ships reserved  judgment,  and  you  did  so,  probably,  not  from  any 
doubt  as  to  the  decision  which  justice  and  roa(?ou  required,  but 
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H.  L.  (E.)  rather  from  the  great  importance  of  the  case  to  the  mercantile 

1882      community,  and  from  an  anxiety  that  your  Lordships'  judgment 

Glyn  Mills  should  be  SO  cautiously  and  accurately  expressed  as  not  to  conflict 

with  principles  of  mercantile  law,  settled  long  ago  and  recently 

East  and    affirmed  by  your  Lordships'  House. 
West  India 

Dock  Co.  We  have  reason  to  be  grateful  to  the  noble  Lord  for  the  care 
[Lord Fitzgerald,  ho  has  taken.  He  has  succeeded  in  expressing  your  Lordships' 
decision  in  language  so  clear  and  so  simple  as  not  to  leave  it 
open  hereafter  to  contend  that  your  Lordships  intended  to  modify 
or  to  depart  from  the  decision  of  this  House  in  Barber  v. 
Meyer  stein  (1). 

I  entirely  concur  in  the  condemnation  of  the  law  laid  down  in 
Fearon  v.  Bowers  (2)  (if  it  was  so  laid  down  there),  that  in  case  of 
presentation  to  the  captain  of  two  or  more  parts  of  the  bill  of 
lading,  by  parties  claiming  to  be  holders  and  adversely  to  each 
other,  the  captain  was  not  bound  to  look  into  the  merits  of  the 
particular  claims,  but  had  a  right  to  deliver  to  which  of  the 
claimants  he  thought  proper.  Such  a  rule  would  go  far  to  enable 
the  captain  to  violate  his  contract  and  his  duty,  and  to  "  accom- 
plish "  his  obligation  by  delivery  to  one  whom  he  may  have  had 
reason  to  believe  was  not  the  real  owner  of  the  goods. 

Before  the  close  of  the  argument,  the  noble  and  learned  Earl 
(Earl  Cairns)  suggested,  for  your  Lordships'  consideration,  that 
the  practice  of  having  so  many  parts  of  the  bill  of  lading  all  in 
the  nature  of  originals  was  introduced  for  some  purpose  of  conve- 
nience to  the  consignor  or  consignee,  and  that  the  concluding 
passage,  "  the  one  of  which  being  accomplished  the  others  to  stand 
void,"  was  probably  intended  for  the  protection  of  the  shipowner. 
He  further  suggested  that,  in  carrying  into  effect  that  object,  the 
true  interpretation  should  be  that  if  the  master,  acting  in  entire 
good  faith,  delivered  the  cargo  on  one  part  of  the  bill  of  lading 
either  to  the  consignee  named  in  it  as  such,  or  to  an  indorsee  of 
one  part,  he  would  have  "  accomplished  "  the  bill  of  lading  so  far 
as  it  is  a  contract  for  carriage  and  delivery,  and  be  protected  even 
though  another  part  of  the  bill  of  lading  should  prove  to  be  out- 
standing in  the  hands  of  a  prior  indorsee  for  value,  but  of  which 
the  master  had  no  notice. 

(1)  Law  Rep.  4  H.  L.  317.  (2)  1  Sm.  L.  C.  8th  ed.  782. 
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It  is  singular  that  on  this  point  there  seems  to  have  been  H.  L.  (E.) 

hitherto  no  direct  decision,  though  the  present  form  of  bills  of  i882 

lading  has  been  in  use,  and  the  practice  of  having  several  parts  mills 
of  the  bill  of  lading  has  been  followed,  for  considerably  more  than 

a  century.  East  and 

\Vest  Tndta. 

In  Fearon  v.  Bowers  (1)  tried  in  1753,  there  were  three  parts  and    dock  Co. 
the  same  form,  and  in  Wright  v.  Campbell  (2),  in  1767,  there  were  -^j.^  Fitzgerald, 
two  parts  and  the  form  the  same.    Fearon  v.  Bowers  (1)  may  be  " 
considered  to  bear  on  the  question  of  construction,  for  Lee  C.J.  is 
there  represented  to  have  said,  "  all  the  captain  had  to  do  was  to 
deliver  on  one  of  the  bills  of  lading." 

In  the  absence  of  any  authority  to  the  contrary,  I  have  come  to 
the  conclusion  that,  so  far  as  the  bill  of  lading  is  a  contract  for 
carriage  and  delivery,  the  noble  and  learned  Earl  suggested  the 
true  interpretation  of  "one  of  which  being  accomplished  the 
others  to  stand  void." 

I  should  have  had  some  difficulty  in  assenting  to  the  proposi- 
tion, either  generally  or  as  applicable  to  this  particular  case,  that 
a  delivery  which,  if  made  by  the  master,  would  justify  or  excuse 
him,  would  equally  justify  or  excuse  the  warehouseman.  The 
position  of  the  warehouseman,  when  the  stop  order  had  been 
removed,  seems  to  me  to  be  diiferent,  and  possibly  his  liability 
more  extensive.  If  we  had  to  determine  that  question  it  would 
be  necessary  to  consider  carefully  the  position  of  the  warehouse- 
man, and  to  have  regard  to  the  Merchant  Shipping  Amendment 
Act,  25  &  26  Vict.  c.  63,  ss.  67,  75,  and  in  this  particular  case 
to  his  obligation  under  the  memorandum  at  foot  of  the  manifest. 
I  refrain  from  pursuing  this  topic  further,  as  I  do  not  consider  it 
to  be  a  necessary  part  of  your  Lordships'  decision,  nor  does  it,  iii 
my  opinion,  affect  the  result. 

A  loss  has  been  sustained  by  the  wrongful  act  of  Cottam  &  Co., 
which  must  be  ultimately  borne  by  one  of  three  parties.  Williams 
&  Co.  are  not  before  us,  and  I  say  nothing  as  to  whether  or  not 
they  may  be  ultimately  subject  to  any  liability ;  but  as  between 
the  plaintiffs  and  the  defendants  in  this  suit,  it  seems  to  me  that 
the  plaintiffs,  who,  by  their  omissions  and  want  of  proper  caution, 
and  by  their  misplaced  confidence  in  Cottam  &  Co.,  have  enabled 

(1)  1  Sm.  L.  C.  8th  cd.  782.  (2)  A  Burr.  2047. 
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H.  L.  (E.)   Cottam  &  Co.  to  commit  that  wrong,  ought  in  reason  and  justice 

1882      to  bear  the  loss. 
GlynMills     The  plaintiffs  omitted  to  get  up  from  Cottam  &  Co.  the  second 
and  third  parts  of  the  bill  of  lading,  or  to  make  any  inquiry  about 
East  and    them.    They  were  not  bound  to  do  so,  nor  did  that  omission  affect 

AVest  India 

Dock  Co.  their  legal  title,  but  it  left  them  open  to  a  risk,  from  which  they 
Lord  Fitzgerald,  are  now  to  suffcr  loss.  The  insecurity  created  by  that  omission 
might  have  been  rectified  by  notice  of  their  title  to  the  master, 
ox  by  notice  to  the  defendants  at  any  time  before  the  actual  deli- 
very to  Williams  &  Co.  The  plaintiffs  used  no  proper  caution, 
and  took  no  action  of  any  kind  in  relation  to  the  goods  until  after 
the  misdelivery  to  Williams  &  Co.,  and  the  discovery  of  the  in- 
solvency of  Cottam  &  Co. ;  and  if  we  could  put  the  question  to 
them,  Why  did  you  pursue  so  incautious  a  course  ?"  their  reply 
probably  would  be,  "  We  trusted  to  the  integrity  of  Cottam  &  Co., 
and  we  left  the  entry  and  warehousing  of  the  goods,  the  payment 
of  freight,  and  all  matters  of  detail  to  Cottam  &  Co."  It  cannot 
be  truly  said  that,  as  between  the  plaintiffs  and  defendants,  the 
plaintiffs  are  innocent  sufferers  by  the  act  of  a  third  party. 

The  result  has  been  the  misdelivery  of  the  goods,  which  the 
plaintiffs  charge  as  an  act  of  wrong  by  the  defendants  rendering 
them  liable  in  this  suit.  Having  regard  to  the  plaintiffs'  legal 
title,  it  was  no  doubt  a  misdelivery ;  but  the  defendants  are 
excused  by  law  from  the  consequences  of  an  error  into  which  they 
have  been  led  by  the  plaintiffs. 

In  LicJcharrow  v.  Mason  (1)  Buller  J.  in  delivering  his  opinion 
in  this  House  observes,  "  that  in  all  mercantile  transactions  one 
great  point  to  be  kept  uniformly  in  view  is  to  make  the  circula- 
tion and  negotiation  of  property  as  quick,  as  easy,  and  as  certain  as 
possible ; "  and  I  may  amplify  his  language  by  interpolating  after 

property  "  the  words    and  the  advance  and  security  of  capital." 

It  will  be  observed  that,  in  this  present  decision  of  your  Lord- 
sliips,  nothing  has  been  expressed  adverse  to  that  proposition. 
We  give  full  effect  to  the  bill  of  lading  as  a  symbol  of  title  to  the 
property  comprised  in  it,  and  to  its  indorsement  as  a  transfer  of 
that  title  as  full  and  effectual  as  if  accompanied  by  a  delivery  of 
actual  possession. 

(1)  1  Sra.  L.  C.  8th  ed.  806,  807. 
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We  do  no  more  than  lay  down  a  rule  of  construction,  and  apply    H.  L.  (E.) 

a  well-established  principle  of  law  to  this  particular  case,  and  we  1882 

hope  it  may  serve  as  a  landmark  for  the  future.  Glyn  Mills 

&  Co. 

Judgment  appealed  from  affirmed,  and  appeal   east  and 

dismissed  with  costs.  West  India 

Dock  Co. 

Lords  Journals  1  August  1882. 

Solicitors  for  appellants :  Murray ^  Hutchins,  &  Stirling, 
Solicitors  for  respondents :  Freshfields  &  Williams, 
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THE  SECRETARY  OF  STATE  FOR  INDIA  |  ^  M^\^, 
IN  COUNCIL  I  — 

Boyal  Warrant — Booty  of  War — Grant — Trust  or  Agency. 

The  Queen  by  Royal  Warrant  "  granted"  booty  of  war  to  the  Secretary 
of  State  ior  India  in  Council  "  in  trust"  for  the  officers  and  men  of  certain 
i  forces,  to  be  distributed,  by  the  Secretary  of  State  or  by  any  other  person  he 
might  appoint,  according  to  certain  scales  and  proportions  ;  any  doubts 
arising  to  be  determined  finally  by  the  Secretary  of  State  or  by  such  persons 
to  whom  he  might  refer  them  unless  the  Queen  ehov.ld  otherwise  order. 

An  action  having  been  brought  against  the  Secretary  of  State  for  India  in 
Council  by  the  appellant  on  behalf  of  himself  and  all  other  persons  entitled 
under  the  royal  grant  to  share  in  the  booty,  alleging  a  distribution  of  part 
and  possession  by  the  Secretary  of  State  of  the  residue,  and  claiming  an 
account  and  distribution  of  the  residue  : — 

jBeZc?,  affirming  the  decision  of  the  Court  of  Appeal,  that  the  warrant  did 
not  transfer  the  property,  or  create  a  trust  enforceable  by  the  High  Court  of 
Justice ;  and  that  the  Secretary  of  State  being  merely  the  agent  of  the  Crown 
to  distribute  the  fund  the  action  could  not  be  maintained. 

Appeal  from  an  order  of  the  Court  of  Appeal. 

The  appellant  having  brought  an  action  against  the  respondent, 
a  demurrer  to  the  statement  of  claim  was  overruled  by  Hall  V.C., 
but  on  appeal  allowed  by  the  Court  of  Appeal  (James,  Baggallay, 
and  Bramwell  L.J  J.) 
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H.  L.  (E.) 
1882 

KiNLOCH 
V. 

Secretary 
OP  State 
FOR  India. 


The  allegations  in  the  claim  appear  in  the  report  of  the  case 
below  (1)  and  in  the  judgment  of  Lord  Selborne  L.C.  here. 

Dr  Tristram  Q.C.  and  Willis  Bund  for  the  appellant : — 

The  Judge  of  the  Admiralty  Court  to  whom  it  was  referred 
under  3  &  4  Yict.  c.  65  s.  22  and  the  Order  in  Council  of  the 
10th  of  June  1861  found  that  certain  persons  of  whom  the  appel- 
lant is  one  were  entitled  to  share  in  this  booty. 

[LoED  Selbokne  L.C: — There  is  no  allegation  in  the  state- 
ment of  claim  of  the  plaintiff's  right  to  share.  How  does  he 
claim  ?] 

As  army  chaplain,  ranking  as  major.  This  objection  was  not 
raised  below.  The  Court  of  Equity  has  jurisdiction  to  entertain 
such  a  claim  :  Brown  v.  Harris  (2) ;  The  Tarragona  (3) ;  and 
Sir  Richard  Parker  v.  Barker  (4)  in  17 69,  where  prize  money 
for  the  capture  of  a  Spanish  galleon  was  divided  equally  between 
the  British  army,  the  British  navy,  and  the  forces  of  the  East 
India  Company,  and  Lord  Camden  held  that  the  troops  of  the 
East  India  Company  were  entitled  to  a  decree. 

[LoKD  Selbokne  L.C. : — There  does  not  appear  to  have  been 
a  royal  warrant.  The  parties  may  have  made  some  agreement 
inter  se  which  a  Court  of  Equity  would  enforce.  It  does  not  seem 
to  have  any  bearing  on  the  present  case.] 

Alexander  v.  Duhe  of  Wellington  (5)  is  not  against  the  appellant, 
for  there  the  grant  was  not  final  as  here.  The  Act  which  trans- 
ferred the  Government  of  India  to  the  Crown,  21  &  22  Vict.  c.  106, 
enacted  by  sects  65-68  that  the  liability  to  suits  should  be  trans- 
ferred from  the  Company  to  the  Secretary  of  State  for  India  in 
Council.  If  this  booty  had  been  in  the  hands  of  the  Company 
the  Court  would  have  compelled  them  to  account  and  distribute. 
Any  seaman  can  sue  in  the  Prize  Court  for  prize.  A  mandamus 
lies  to  order  the  Lords  of  the  Treasury  to  pay  an  officer's  pension, 
the  Lords  having  admitted  the  money  to  be  in  their  hands :  Reg.  v. 
Lords  Commissioners  of  Treasury  (6).    The  defendant  here  by 

(1)  15  Ch.  D.  1.  extract  (from  the  Kecord  Office)  of  tlie 

(2)  13  Yes.  552.  bill  and  decree. 

(3)  2  Dod.  487.  (5)  2  Euss.  &  My.  35. 

(4)  Not  reported;  but  cited  from  an  (6)  4  A.  &  E.  286,  984. 
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demurring  admits  the  allegation  in  the  claim  that  he  has  the 
money.  There  are  two  classes  of  royal  warrants,  one  where  the 
person  appointed  is  merely  an  agent ;  the  other  as  in  the  present 
case  where  he  is  a  trustee  accountable  in  equity  to  the  cestui  que 
trust. 

[They  also  referred  to  2  Will.  4  c.  53  ss.  2,  14,  and  1  &  2  Vict, 
c.  2  ss.  2,  12.] 

Graham  Hastings  Q.C.  Macnaghien  Q.C.  and  Alexander  Young 
for  the  respondent  were  not  called  on. 


H.  L.  (E.) 

1882 

KiNLOCH 
V. 

Seceetaet 
OF  State 
FOB  India. 


LoED  Selboene  L.C.  : — 

My  Lords,  although  this  case  may  be  one  of  public  importance 
as  regards  the  subject  of  the  order  appealed  from,  yet  to  my 
apprehension  the  case  is  one  of  too  little  doubt  for  any  argument 
to  overcome  the  demurrer  to  the  claim.  I  say  nothing  of  the  some- 
what defective  manner,  to  say  the  least,  in  which  the  statement 
of  claim  is  framed.  The  claim  is  made  by  the  appellant  "  on 
behalf  of  himself  and  all  other  the  persons  who  under  the  royal 
grant  of  the  10th  day  of  June  1864  are  entitled  to  share  in  the 
Banda  and  Kirwee  Booty  "  :  not  shewing  how  he  is  himself  entitled. 
I  say  nothing  upon  the  point  whether  there  has  been  such  a  mis- 
carriage as  would  be  fatal  to  the  case.  My  reason  for  not  dwelling 
upon  it  is  that  it  does  not  seem  to  be  a  point  upon  which  the 
judgment  turned,  either  in  the  Court  of  first  instance  or  in  the 
Court  of  Appeal ;  and  doul)tless  if  that  objection  had  been 
seriously  urged  an  opportunity  would  have  been  given,  and  I 
think  ought  to  have  been  given,  to  the  present  appellant  to  amend 
his  pleading,  so  as  to  shew  more  distinctly  the  manner  in  which 
he  brought  himself  within  the  orders  in  question. 

The  object  of  the  action  was  to  compel  the  Secretary  of  State 
for  India  in  Council  to  account,  on  the  footing  of  a  trust,  for 
moneys  which  were  alleged  to  be  in  his  possession  under  the  grant 
of  the  Crown,  and  to  belong  to  the  parties  who  were  entitled  to 
share  in  the  Banda  and  Kirwoe  booty.  The  real  questions,  and 
I  think  the  only  real  questions,  for  your  Lordships  to  determine 
are  two ;  first,  whether  the  Secretary  of  State  for  India  in  Council 
is  properly  sued ;  and  secondly,  whether  there  is  a  trust,  as  alleged, 
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H.  L.  (E.)   which  can  be  enforced  on  the  Equity  side  of  Her  Majesty's  High 

1882       Court  of  Justice. 
KmLocH       With  respect  to  the  Secretary  of  State  for  India  in  Council,  I 
Seceetaey  ^'^*^''^^y  agree  with  what  seems  to  have  been  the  opinion  of  the 
OF  State    Court  of  Appeal.    He  is  here  sued  as  a  corporation.    It  is  not 

  the  individual  who  now  happens  to  fill  that  office  who  is  sued, 

L.C.  '  but  it  is  the  officer  bearing  tbat  description ;  a  remarkable 
and  special  description,  derived  evidently  from  s.  65  of  21  &  22 
Vict.  c.  106  ;  which  simply  enacted  that  suits  to  establish  rights, 
which  if  that  Act  had  not  been  passed  would  have  belonged  to 
the  East  India  Company  and  for  which  they  might  have  sued, 
and  again  suits  to  establish  claims,  which  if  that  Act  had  not 
been  passed  would  have  been  proper  to  be  made  in  actions 
at  law  or  suits  in  equity  against  the  East  India  Company, 
might  be  brought  by  or  against  the  Secretary  of  State  for  India 
in  Council.  The  enactment  seems  to  proceed  on  the  same 
principle  on  which  in  Banking  Acts  public  officers  are  authorized 
to  sue  and  be  sued  as  representing  the  persons  really  entitled  or 
liable.  This  is  no  doubt  a  very  high  public  officer ;  and  the 
designation  "  in  Council "  is  added,  I  suppose,  in  order  that  all 
matters  arising  out  of  such  suits  may  be  considered  not  only  by 
himself  individually,  but  by  himself  in  his  Council.  Whatever  the 
reason  for  that  may  have  been,  the  enactment  is  limited  as  I  have 
expressed  it ;  and  this  is  clearly  not  a  suit  brought  against  him  as 
representing  the  late  East  India  Company,  or  which  can  by  any 
possibility  be  described  as  a  suit  which,  if  the  Indian  Government 
Act  had  not  been  passed,  might  have  been  brought  against  the 
East  India  Company.  Therefore,  so  far  there  seems  to  be  no 
ground  for  suing  the  Secretary  of  State  for  India  in  Council  in  the 
manner  in  which  he  is  here  sued. 

It  is  said,  and  I  daresay  rightly  said,  that  for  some  other  pur- 
poses, under  particular  Acts  of  Parliament  which  define  those 
purposes,  he  may  be  in  like  manner  sued.  But  it  has  not  been 
alleged  that  any  of  those  Acts  of  Parliament  extend  to  the  subject 
matter  of  this  action. 

I  think  that  goes  a  long  way  to  shew  that  in  reality  the 
power  given  by  the  Koyal  Warrant  has  been  misconceived,  and 
that  the  position  of  the  Secretary  of  State  for  India  in  Council 
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under  the  Eoyal  Warrant  has  also  been  misconceived.    Still  it  H.  L.  (E.) 

would  not  be  altogether  satisfactory  to  proceed  on  that  ground  1882 

alone,  (although  it  might  be  necessary  to  do  so,)  if  it  really  ap-  kinloch 

peared  that  the  intention  of  the  Crown,  in  the  Order  in  Council  gj;(.jjg^^gY 

and  the  Warrant  which  passed  from  the  Crown  upon  this  subject,  of  State 

1      f       T       '       1    •          •  1     /»n  India. 

was  to  constitute  the  person  who  tor  the  time  being  might  nil   

that  oflQce  of  state  a  trustee  in  the  ordinary  sense  of  the  word,  l.c. 
liable  to  account  in  a  Court  of  Equity  to  private  persons.  The 
very  fact  of  his  not  being  described  in  the  grant  by  his  personal 
name,  and  not  being  described  as  the  Secretary  of  State,  but  as 
^'  the  Secretary  of  State  for  India  in  Council,"  and  for  the  time 
being,"  the  very  fact  that  the  grant  is  made  in  that  form  goes,  in 
my  mind,  not  a  small  way  to  shew,  that  it  could  not  have  been 
the  intention  of  the  Crown  in  these  documents  to  constitute  a 
trust  in  the  manner  insisted  upon.  And  when  I  look  at  the 
documents  themselves,  that  appears  to  me  to  be  more  and  more 
clear. 

The  first  document,  the  Order  in  Council,  does  not  contain  any 
grant  at  all ;  but  it  recites  the  military  operations  by  means  of 
which  the  booty  was  captured,  and  ^  that  the  Queen  "  has  signified 
her  gracious  pleasure  that  the  property  and  the  proceeds  thereof 
shall  be  granted  to  and  distributed  amongst  the  forces  concerned 
in  the  operations  above  referred  to,  in  such  manner  as  may  be 
hereafter  determined."  Most  assuredly  that  is  not  a  grant, 
although  it  is  an  announcement,  from  which  the  Crown  was  not 
likely  to  depart,  of  an  intention  to  make  a  grant.  It  further 
recites  that  a  proposal  had  been  made  for  the  consideration  of  the 
Queen  as  to  the  manner  of  distribution  and  the  persons  to  par- 
ticipate, which  had  beeti  objected  to  by  some  of  those  persons  who 
thought  that  they  had  a  moral  right  to  participate  in  the  booty 
— that  is  to  say,  such  a  species  of  moral  claim  as  could  exist  with- 
out an  actual  grant  by  the  Crown,  having  regard  to  the  course 
usually  pursued  in  similar  cases.  Then  various  claims  advanced 
by  different  officers  to  participate  are  also  mentioned,  claims  which 
of  course  could  only  be  such  as  men  might  make  upon  the  bounty 
of  the  Crown  in  a  matter  of  this  kind,  and  not  by  any  possibility 
enforceable  in  any  Court  of  Justice — such,  for  example,  as  the 
claim  which  is  expressed  in  one  passage,  where  it  is  said  that 
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H.  L.  (E.)  "  the  prize  agents  of  the  force  under  the  command  of  Sir  George 
1882  Whitlock  have  preferred  a  claim  that  the  property  should  be 
KiNLocH  granted  exclusively  to  the  force  under  that  officer's  command  " ; 
Secbetary  shewing  clearly  that  all  those  claims  were  preliminary  to  a  grant, 
for^IotSa  ^"^^  anticipatory  of  a  grant,  and  not  founded  upon  any  legal 
  right. 

Liord  Selborne,  .  i./i 

L.C.  jNow  the  existence  oi  those  claims  (that  and  nothing  else)  was 

the  cause  of  the  Crown  availing  itself  of  the  power  given  by  3  &  4 
Vict.  c.  65  to  refer  any  questions  which  the  Crown  might  think 
fit  to  refer,  concerning  booty  of  war,  or  the  distribution  thereof, 
to  the  judgment  of  the  High  Court  of  Admiralty,"  who  should 
have  jurisdiction  to  decide  the  matters  so  referred.  Then  what 
did  the  Queen  refer  ?  "  All  claims  to  share  in  the  property 
captured,"  and  nothing  else — and  it  appears  to  me  that  they  were 
claims  such  as  I  have  stated — claims  not  founded  upon  a  grant 
actually  made,  but  claims  anticipatory  of  a  grant ;  and  the  refer- 
ence was  to  be  in  aid  of  the  judgment  of  Her  Majesty  as  to  the 
persons  to  whom  she  should,  in  the  exercise  of  her  royal  bounty, 
make  the  contemplated  grant.  Accordingly  those  claims,  and 
nothing  else,  being  referred,  on  those  claims  and  on  nothing  else 
the  judgment  of  the  Court  of  Admiralty  proceeded,  which  as 
between  the  parties  to  those  claims  was  no  doubt  a  judgment  within 
the  jurisdiction  of  that  Court  by  virtue  of  the  reference.  It  may 
be  that,  if  the  grant  had  been  made,  and  the  money  paid  over 
and  put  out  of  the  power  of  the  Crown  to  deal  with  in  any  way, 
and  if  something  had  been  done  inconsistent  with  the  grant,  any 
Court  having  authority  to  deal  with  the  matter  might  be  bound  to 
rectify  any  wrong  done.  But  that  judgment  decided  nothing  about 
what  funds  were  to  be  distributed,  or  anything  of  that  kind,  but 
simply  who  were  the  persons  entitled  to  share,  and  in  what 
proportions  they  were  to  share,  in  whatever  might  be  the  subject 
of  grant. 

Then  Her  Majesty  at  the  end  of  this  Order  in  Council  reserves 
expressly  to  herself  "  the  right  to  direct  the  rates  or  scale  of 
distribution  according  to  which  the  property  or  the  proceeds 
thereof  shall  be  paid  to  the  several  ranks  of  the  force  or  forces  to 
which  such  property  shall  be  adjudged."  Therefore,  the  only 
thing  which  the  Court  of  Admiralty  determines,  or  is  asked  to 
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determine,  is  this,  what  classes  of  forces  should  share,  and  in  what  H.  L.  (E.) 
proportions  inter  se.    The  grant  is  to  be  made  by  the  Crown — it  i882 
is  not  made,  and  cannot  be  made,  either  by  the  Order  in  Council  kinloch 

or  by  the  judgment  of  the  Court  of  Admiralty ;  and  the  scale  in  gj,(jgg,j,ARY 

which  the  distribution  is  to  be  made  amongst  the  several  ranks  of  of  State 

the  forces  to  which  the  property  is  adjudged  is  reserved  to  be  '  

J  1      j.T_     iTi  Lord  Selbome, 

settled  by  the  Crown.  l.c. 

Then  we  come  to  the  warrant ;  and  the  warrant  recites  what 
property  is  intended  to  be  granted,  by  the  description  of  certain 
property  captured  at  and  in  the  occupation  of  the  towns  of  Banda 
and  Kirwee  on  certain  dates,  and  it  recites  that  the  property  "  has 
since  been  duly  sold."  That  is  described  as  the  subject  of  the 
grant ;  a  ad  it  recites  that  this  property  is  estimated  to  be  of  the 
value  of  55  lacs,  odd,  of  rupees.  Then  it  goes  on  to  recite  the 
proceedings  prior  to,  and  the  determination  of,  the  Court  of 
Admiralty ;  and  it  then  recites  the  recommendation  of  the  Com- 
missioners of  the  Treasury  that  some  further  bounty  might  be 
given  to  certain  officers  (which  is  not  material),  though  the 
amount  of  the  bounty  to  be  so  given  is  not  fixed.  And  then 
come  the  words  which  are  relied  upon  as  constituting  a  trust : — 
"  Now  We  do  hereby  give  and  grant  to  Our  Secretary  of  State 
for  India  in  Council  for  the  time  being  "  (upon  which  I  have 
already  made  the  observations  which  seem  to  me  pertinent,  as 
shewing  what  must  have  been  in  the  mind  of  the  Crown,  namely, 
the  intention  to  employ  the  agency  of  a  high  ofiScer  of  state 
rather  than  to  appoint  a  particular  person  as  trustee)  "  all  the 
aforesaid  booty  mentioned  to  have  been  captured  at  or  in  the 
said  towns  of  Banda  and  Kirwee,  and  the  proceeds  thereof  as 
aforesaid"  (that  is  the  subject,  and  the  only  subject  granted,) 
"  in  trust  for  the  use  of  "  the  persons  intended,  to  whom  Dr. 
Lushington  had  adjudged  it,  "  such  booty  and  proceeds  to  be 
distributed  by  Our  Secretary  of  State  for  India  in  Council  for  the 
time  being,  or  by  any  other  person  or  persons  he  may  appoint, 
as  follows." 

Now  the  words  "in  trust  for"  are  quite  consistent  with,  and 
indeed  are  the  proper  manner  of  expressing,  every  species  of 
trust — a  trust  not  only  as  regards  those  matters  which  are  the 
proper  subjects  for  an  equitable  jurisdiction  to  administer,  but 
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H.  L.  (E.)  as  respects  higher  matters,  such  as  might  take  place  between 

1882  the  Crown  and  public  officers  discharging,  under  the  directions  of 

KiNLocH  the  Crown,  duties  or  functions  belonging  to  the  prerogative  and 

Seceetaey  authority  of  the  Crown.    In  the  lower  sense  they  are 

OF  State  matters  within  the  jurisdiction  of,  and  to  be  administered  by,  the 
roE  India.  .  _     .         .      i     ,  .  ,  ,  • 

  ordmary  Courts  of  Equity  ;  m  the  higher  sense  they  are  not. 

L.C.  '  What  their  sense  is  here,  is  the  question  to  be  determined,  look- 
ing at  the  whole  instrument  and  at  its  nature  and  effect.  Of  its 
nature,  so  far  as  relates  to  the  person  of  the  agent  or  trustee,  I 
have  already  spoken.  As  to  the  manner  in  which  it  is  done,  we 
have,  no  doubt,  the  persons  interested  in  connection  with  that 
word  "  trust."  The  proportions  to  be  given  to  Lord  Clyde  and  to 
others,  and  the  scale  according  to  which  the  different  ranks  of 
officers  and  privates  and  other  persons  who  are  to  participate  are 
to  receive  the  booty,  are  laid  down,  including  the  proportions 
to  the  native  troops  and  to  non-combatants,  such  as  water  carriers 
and  so  on ;  and  the  warrant  ends  thus :  "  And  We  are  graciously 
pleased  to  order  and  direct  that  in  case  any  doubt  shall  arise  in 
respect  of  the  distribution  of  the  booty  or  proceeds  hereby  granted 
as  aforesaid,  or  respecting  any  claim  or  demand  on  the  said  booty 
or  proceeds,"  (not  merely  doubts  but  claims,  in  the  largest  and 
most  general  words),  "the  same  shall  be  determined  by  Our 
Secretary  of  State  for  India  in  Council  for  the  time  being,  or  by 
such  person  or  persons  to  whom  he  shall  refer  the  same,  which 
determination  thereupon  made  shall  with  all  convenient  speed  be 
notified  in  writing  to  the  Commissioners  of  Our  Treasury;  and 
the  same  shall  be  final  and  conclusive  to  all  intents  and  purposes, 
unless  within  three  months  after  the  receipt  thereof  at  the  office 
of  the  Commissioners  of  Our  Treasury  We  shall  be  pleased  other- 
wise to  order ;  hereby  reserving  to  ourselves  to  make  such  other 
order  therein  as  to  Us  shall  seem  fit." 

To  hold  that  to  be  a  trust  which  could  be  taken  into  the 
Chancery  Division  of  the  High  Court  of  Justice  would  be  com- 
pletely to  overturn  the  whole  of  that  portion  of  the  dire&tion  of 
the  Crown,  which  in  the  plainest  and  most  distinct  words  refers 
all  possible  disputes  to  the  Secretary  of  State  or  some  delegate 
to  be  appointed  by  him,  and  says  that  his  decision  shall  be  final 
and  conclusive  to  all  intents  and  purposes,  unless  within  a  limited 
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time  Her  Majesty  herself  shall  otherwise  order,  which  power  she  H.  L.  (E.) 

reserves  to  Herself.  1882 

I  do  not  at  all  follow  what  was  said  by  that  very  learned  and  kinloch 

able  judge,  Hall  V.C.,  in  which  he  seems  to  have  stated  that  if  secretary 

the  Court  of  Chancery,  that  is  to  sav  the  Chancery  Division,  State 
1    1      ......        1  .  1   -  "  1    -.  .  .      '     FOR  India. 

assumed  the  jurisdiction  which  it  was  asked  to  exercise,  it  might,  — • 

in  the  course  of  taking  the  accounts  and  administering  the  fund  l.c. 
(so  I  understand  his  Lordship  to  have  meant)  refer  all  questions 
as  to  the  distribution,  or  as  to  claims  and  demands  on  the  pro- 
perty, to  the  Secretary  of  State,  holding  itself  bound  by  his 
decisions  unless  they  should  be  afterwards  reversed  by  the  Queen  ; 
a  sort  of  mixed  jurisdiction  which  would  comprise  at  once  that 
of  the  Equity  side  of  the  High  Court  of  Justice,  and  that  of  the 
Secretary  of  State  for  India  in  Council,  as  an  arbiter  without 
appeal  except  to  the  Queen.  All  I  can  say  is,  that  such  a  thing 
has  never  yet  been  heard  of,  and  I  apprehend  that  on  no  possible 
principle  can  it  be  established.  The  intention  of  the  Crown,  if 
the  Crown  had  this  power  (and  by  the  Act  of  Parliament  the 
Crown  had  the  power  to  direct  as  it  should  think  fit,  how  this 
distribution  should  be  made),  is  plain :  the  intention  was  to  exclude 
any  such  extraneous  interference ;  and  in  my  humble  judgment 
the  Crown  has  effectually  done  so. 

Then  what  are  the  authorities  ?  I  feel  it  almost  unnecessary 
to  make  any  remarks  upon  them.  All  that  I  will  say  is  this.  In 
Alexander  v.  Duhe  of  Wellington  (1)  there  was  a  claim  between 
Messrs.  Alexander  and  Lord  Hastings.  The  trustees,  if  I  am  so 
to  call  them,  had  actually  paid  the  money  to  Lord  Hastings,  or 
had  done  what  was  the  same  thing,  had  paid  it  into  Court  in  a 
suit  between  himself  and  one  of  his  creditors  to  be  distributed 
simply  according  to  the  private  rights  of  the  parties,  between 
Lord  Hastings  and  his  creditors.  With  that  we  have  nothing  to 
do;  but  the  question  whether  the  fund  could  be  put  into  trust  in 
this  way  and  administered  by  the  Court  of  Chancery  was  deter- 
mined upon  appeal  by  Lord  Brougham  as  Lord  Chancellor,  and 
was  distinctly  determined  by  him  upon  the  following  footing. 
Though  the  trustees  had  been  directed  to  collect  and  get  in 
certain  funds,  and  to  prepare  a  scheme  of  distribution,  which  they 

(1)     Kiiss.  &;  j\Iy.  oo. 
Vol  VIL  3         o  u 
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had  done,  and  tliougli  two  subsequent  warrants  of  the  Crown  had 
confirmed  the  distribution  made  by  them,  Lord  Brougham  dis- 
tinctly held,  that,  in  order  to  determine  whether  they  were  trustees 
or  not  in  such  a  sense  as  to  introduce  the  jurisdiction  of  the 
Court  of  Chancery,  the  instrument  making  the  grant,  and  nothing 
else,  was  to  be  looked  to,  and  that  the  subsequent  acts  could  not 
make  it  a  trust  to  be  administered  in  the  Court  of  Chancery,  if 
it  was  not  so  by  virtue  of  the  instrument  itself ;  and,  upon  the 
instrument  itself,  he  said  he  had  no  doubt  whatever  that  the 
question  on  the  merits  was  beyond  the  jurisdiction  of  the  Court. 

A  previous  decision  by  Lord  Eldon  in  Brown  v.  Harris  (1)  was 
referred  to  in  the  course  of  the  argument.  There  no  doubt 
the  Crown  did  grant  a  fund  to  trustees  in  every  sense  of  that 
word,  the  fund  being  distinctly  vested  in  them,  and  vested  for  the 
purposes  for  which  they  were  made  trustees ;  and  the  power  of 
the  Crown  which  had  made  the  grant  being  entirely  at  an  end,  the 
Court  of  Chancery  might  exercise  its  ordinary  jurisdiction ;  that 
cannot  be  doubted.  But  the  question  is,  whether  this  instrument  is 
of  that  kind. 

Another  case  which  was  mentioned  has  really  no  bearing  at  all 
upon  the  matter  (2).  It  was  a  case  in  the  Prize  Court  under  an 
Act  of  George  III.,  which  distinctly  provided  how  prizes  should  be 
dealt  with  by  the  Court.  No  instance  has  been  produced  of  any 
trust  of  this  sort  ever  being  administered  by  a  Court  of  justice  ; 
and  I  do  not  think  that  your  Lordships  will  consider  it  your  duty 
to  make  this  case  the  first  precedent. 

I  therefore  move  your  Lordships  that  the  appeal  be  dismissed 
with  costs. 


LoED  O'Hagan  : — 

My  Lords,  I  am  of  the  same  opinion  ;  and  I  should  add  nothing 
to  the  observations  of  my  noble  and  learned  friend,  but  that  the 
case  is,  in  certain  aspects,  of  some  public  importance. 

As  to  the  general  jurisdiction,  which  the  appellant  asks  your 
Lordships  to  exercise,  I  concur  with  the  Lord  Chancellor.  A 
fund  has  got  into  the  possession  of  the  Crown,  where  it  remains, 
without  transfer  or  creation  of  trust,  or  derogation  from  the  royal 
(1)  13  Ves.  552.  (2)  The  Tarragona,  2  Dod.  487. 


Lord  O'Hagaa. 
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control  over  it ;  and  a  Court  of  Equity  would  assume  a  jurisdiction  H.  L.  (E.) 

which  was  never  before  assumed  by  such  a  Court,  if  it  should  1882 

interfere  with  that  fund,  under  the  circumstances  and  for  the  Kinloch 

reasons  which  have  been  pressed  on  the  attention  of  the  House.  gj-cRETABY 

The  complications  and  difficulties  of  administration  which  would  State 

FOE  India. 

attach  to  any  interference  of  the  kind  are  manifest,  and  would 
make  it  very  inconvenient  from  considerations  of  public  policy. 
Mere  inconvenience  would  not  justify  the  refusal  of  relief,  if  the 
appellant's  claim  were  sustained  by  principle  or  authority;  but 
in  my  view,  the  argument  has  failed  to  establish,  for  it,  the 
support  of  either. 

In  strictness,  the  appellant  has  made  no  case.  His  own  state- 
ment merely  represents  him  as  a  clergyman  attached,  in  some 
way,  to  the  army,  at  a  particular  time.  But,  of  the  nature  of  his 
claim  to  participate  in  the  booty  we  are  not,  at  all,  properly 
informed.  It  may  be,  that,  under  some  army  regulation  or  some 
statutable  provision,  he  may  have  been  constituted  an  ofiScer,  with 
a  certain  rank,  bringing  him  within  the  purview  of  the  royal 
bounty;  but  we  have  no  allegation  of  any  such  thing,  and  the 
want  of  it  could  only  be  supplied  by  an  amendment  of  the  plead- 
ings. Possibly,  if  the  claim  seemed  substantial  and  entertainable, 
that  amendment  might  be  allowed,  as  he  has  acted  for  himself  in 
the  conduct  of  his  case,  and  the  objection  does  not  appear  to  have 
been  taken  in  the  Court  below.  But  it  seems  to  me,  that  his 
contention  fails,  as  well  with  reference  to  the  defendant  whom 
he  sues,  as  to  the  right  of  a  Court  of  Equity  to  meddle  with 
his  case. 

As  to  the  defendant,  his  official  position  does  not  constitute 
him  a  trustee  answerable  for  a  breach  of  duty,  or  the  fulfilment 
of  a  legal  obligation,  in  an  ordinary  Court  of  justice.  The  Secre- 
tary of  State  for  India  is  a  great  officer,  who  has,  from  time  to 
time,  represented  public  bodies  and  been  made  amenable,  in  his 
representative  capacity,  to  such  a  Court.  And  possibly  a  warrant 
might  be  so  shaped — investing  him,  personally,  with  property  for 
the  benefit  of  named  individuals,  on  a  specific  trust, — as  to  give  it 
jurisdiction  over  him.  But  he  is  not  brought  hero  because  he  is 
statutably  responsible,  or  because  the  warrant  imports  a  personal 
charge  or  a  personal  liability.    It  is  the  **  Secretary  of  State  for 
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the  time  being  "  to  whom  the  Sovereign  delegates  the  exercise  of 
a  certain  discretion,  with  careful  reservation  to  herself  of  power 
to  regulate  or  overrule  it,  at  her  pleasure. 

There  is  no  magic  in  the  word  "trust."  In  various  circum- 
stances, it  may  represent  many  things,  and  the  Secretary  of  State 
to  whom  a  delegation  was  made  for  special  and  specified  pur- 
poses, might  well  be  described  as  a  "  trustee  "  for  the  Crown,  as, 
for  the  Crown,  he  was  required  to  take  on  himself  the  distribution 
of  the  property  in  question.  But  he  was  not  constituted  a  "trus- 
tee "  for  a  cestui  que  trust  entitled,  according  to  the  rules  of 
Equity,  to  ask  for  the  administration  of  a  fund. 

As  to  the  cases  of  Alexander  v.  The  Duke  of  Wellington  (1)  and 
Brown  v.  Harris  (2),  I  shall  only  say  that  they  seem  to  me  to  give 
no  sufficient  support  to  the  contention  of  the  appellant. 

Her  Majesty  has  vested  in  her  a  certain  fund,  and  it  must  get 
out  of  her  possession  before  a  Court  of  Equity  can  deal  with  it. 
She  might,  of  her  own  motion  and  at  her  own  discretion,  have 
disposed  of  it  to  trustees  for  the  expressed  purpose  of  division 
amongst  specified  individuals ;  and  in  that  case  they  might  have 
successfully  sued  for  the  enforcement  of  their  rights.  But  the 
Queen  does  no  such  thing.  There  is,  as  I  have  said,  no  evidence 
of  any  transfer  from  her.  She  does  no  act  to  create  rights  so  en- 
forceable. She  employs  the  Court  of  Admiralty,  under  statutable 
authority,  to  ascertain  the  classes  of  persons  properly  entitled  to  the 
benefit  of  the  fund,  and  the  Judge  of  that  Court,  after  due  inquiry, 
designates  those  classes.  This  being  ascertained,  it  is  further 
necessary  that  amongst  those  classes  there  shall  be  a  fair  distribu- 
tion of  their  respective  shares.  Her  Majesty  cannot  make  such  a 
distribution,  personally  ;  and  she  appoints  her  Secretary  of  State 
for  India  that  he  may  execute  a  duty  which  she  cannot  perform. 
What  power  was  given  to  him,  and  under  what  limitations,  the 
warrant  clearly  shews.  It  directs  that  "  in  case  any  doubt  shall 
arise  in  respect  of  the  distribution  of  the  booty  or  proceeds  hereby 
granted  as  aforesaid,  or  respecting  any  claim  or  demand  on  the 
said  booty  or  proceeds,"  the  Secretary  of  State  shall  determine 
it ;  and  his  judgment  "  shall  be  final  and  conclusive  to  all  intents 
and  purposes,  unless  within  three  months  after  the  receipt  thereof 
(1)  2  Russ.  &  My.  35.  (2)  13  Yes.  552. 
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at  the  office  of  the  Commissioners  of  our  Treasury,  we  shall  be  H.  l.  (E.) 
pleased  otherwise  to  order,  hereby  reserving  to  ourselves  to  make  i882 

such  other  order  therein  as  to  us  shall  seem  fit."    The  appellant  kinloch 

founds  his  case  on  a  "  claim  or  demand "  for  an  undistributed  ^  ^' 

bECRETARY 

portion  of  the  booty ;  and  the  decision  as  to  that  demand  is  rele-    of  State 

gated  to  the  Secretary  for  India  with  a  reservation  of  the  sove-   

reign's  authority  to  reverse  or  modify  his  decision.    His  position  ^'^^^_^^san. 
and  responsibility  do  not  appear  to  me  to  warrant  interference  with 
him  by  the  Court  whose  authority  has  been  invoked  by  the  ap- 
pellant: and  I  think  that  the  appeal  must  be  dismissed  with 
costs. 

Lord  Blackburn  : — 

My  Lords,  I  am  of  the  same  opinion ;  and  I  intend  to  rest  my 
judgment  on  a  very  short  point.  I  assume  that  Her  Majesty  had 
a  fund  here  which  she  might,  if  she  had  been  so  advised,  have 
handed  over  to  a  trustee,  to  hold  in  trust  for  those  persons  to 
whom  she  had  given  a  special  interest  in  it,  leaving  him,  the 
trustee,  to  determine  who  they  were  and  to  hold  it  for  them. 
The  effect  of  such  a  course  would  have  been  that  any  one  of  those 
persons  whom  she  had  made  cestuis  que  trust  could  have  brought 
the  whole  fund  into  Chancery,  and  have  had  the  whole  matter 
there  investigated.  I  think  that  it  would  have  been  very  injudi- 
cious to  advise  Her  Majesty  to  do  so,  but  I  think  that  she  might 
have  done  so.  I  will  not  express  an  opinion  upon  the  point,  which 
has  arisen,  whether  the  Secretary  of  State  for  India  in  Council 
was  such  a  person  as  could  have  been  made  a  trustee  in  this  way. 
I  will  suppose  for  a  moment  that  he  was. 

But  then  it  is  equally  plain  that  Her  Majesty,  instead  of  handing 
over  the  fund  to  a  trustee  so  as  to  carry  the  whole  thing  into  the 
Court  of  Chancery,  might  have  said  tliis,  I  will  appoint  an  agent 
to  examine  into  the  claims  of  the  parties  and  to  distribute  the 
iund  amongst  them and,  if  there  was  anything  on  which  there 
was  so  much  doubt  that  it  should  not  be  given  to  that  person  to 
determine,  leaving  an  opportunity  to  aj)peal  to  Her  Majesty,  who 
would  reserve  to  herself  full  power  to  make  a  grant ;  and  Her 
Majesty  would,  I  presume,  exercise  that  power,  if  it  was  a  question 
of  law,  by  rehrring  it  to  the  Judicial  Committee  of  the  Privy 
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1882      Now  if  this  were  a  trust  of  that  kind  the  Court  of  Chancery  would 
Kiia!ocH    ^^^^       power  over  it ;  the  individuals  who  were  to  receive  Her 
Secbetaet  ■^^j^'^^'y'^  bounty  would  not  have  the  relation  of  cestui  que  trust 
^  OP  State    and  trustee  as  between  them  and  Her  Majesty's  agent ;  they 

„       '  could  not  bring  the  matter  into  the  Court  of  Chancery;  they 

Lord  Blackburn,  ^^^j^  bring  it  bcforo  the  Secretary  of  State  for  India  in  Council, 
subject  to  Her  Majesty  taking  the  opinion  of  the  Judicial  Com- 
mittee of  the  Privy  Council  upon  any  question  of  law,  and  subject 
of  course  to  such  further  inquiries  as  Her  Majesty  might  think 
fit  to  order.  And  that,  I  think,  is  a  reasonable  construction  of 
this  grant,  and  is  in  fact  what  Her  Majesty  did. 

I  said  that  I  was  going  to  rest  my  judgment  on  a  short  point ; 
it  is  simply  this :  On  the  construction  of  this  warrant,  as  I  read  it, 
the  Secretary  of  State  for  India  in  Council  was  made  an  agent  of 
the  Queen,  subject  to  Her  Majesty's  control  and  power,  to  pay 
away  the  moneys  when  quite  satisfied  that  the  claims  were  right, 
but  he  was  by  no  means  made  a  trustee  subject  to  the  power 
and  control  of  the  Court  of  Chancery. 


LoKD  Watson  : — 

My  Lords,  this  case,  in  my  opinion,  is  a  very  plain  one,  and  as 
I  entirely  concur  not  only  in  the  result  at  which  your  Lordships 
have  arrived,  but  also  in  the  reasons  which  have  been  given  by 
your  Lordships,  I  have  nothing  to  add. 

Order  appealed  f  rom  affirmed  ;  and  appeal  dismissed 
with  costs. 

Lords  Journals  19th  May  1882. 

The  appellant  in  person. 

Solicitor  for  respondent :  S.  Treasure. 
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THE  MAYOK  AND  FEEE  BURGESSES  OF 
THE  BOROUGH  OF  SALTASH  in  the  }  Respondents. 
County  op  Cornwall  

Prescription — Profit  a  prendre  in  alieno  solo — Presumption  of  lawful  Origin — 
User — Fishery —  Charitable  Trust — Perpetuity, 

A  prescriptive  right  to  a  several  oyster  fishery  in  a  navigable  tidal  river  was 
proved  to  have  been  exercised  from  time  immemorial  by  a  borough  corporation 
and  its  lessees ;  without  any  qualification  except  that  the  free  inhabitants  of 
ancient  tenements  in  the  borough  had  from  time  immemorial  without  interrup- 
tion, and  claiming  as  of  right,  exercised  the  privilege  of  dredging  for  oysters  in 
the  locus  in  quo  from  the  2nd  of  February  to  Easter  Eve  in  each  year,  and  of 
catching  and  carrying  away  the  same  without  stint  for  sale  and  otherwise.  This 
usage  of  the  inhabitants  tended  to  the  destruction  of  the  fishery,  and  if  continued 
would  destroy  it : — 

Held  (Lord  Blackbukn  dissenting),  that  the  claim  of  the  inhabitants  was  not 
to  a  profit  k  prendre  in  alieno  solo :  that  a  lawful  origin  for  the  usage  ought  to  be 
presumed  if  reasonably  possible :  and  that  the  presumption  which  ought  to  be 
drawn,  as  reasonable  in  law  and  probable  in  fact,  was  that  the  original  grant  to  the 
corporation  was  subject  to  a  trust  or  condition  in  favour  of  the  free  inhabitants  of 
ancient  tenements  in  the  borough  in  accordance  with  the  usage. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Brett  and 
Cotton  L.JJ.  Baggallay  L.J.  dissenting)  (1)  affirming  a  judgment 
of  the  Common  Pleas  Division  (2)  (Grove  and  Denman  JJ.)  in 
favour  of  the  respondents. 

The  facts  were  stated  in  a  special  case  (set  out  in  the  report  of 
the  case  below  (2)  )  the  material  parts  of  which  are  as  follows : — 

1-3.  Action  of  trespass  by  the  respondents  against  the  appel- 
lants (two  free  inhabitants  of  ancient  tenements  in  the  borough  of 
Saltash,  Cornwall)  for  a  trespass  committed  in  a  certain  part  of 
the  river  Tamar  and  on  the  soil  thereof  and  for  disturbincr. 
catching,  carrying  away  and  converting  to  tlieir  own  use  divers 


Aug.  1. 


(1)  7  Q.  B.D.  lOG. 


(2)  5  C.  r.  D.  4;U. 
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H.  L.  (E.)   quantities  of  the  oysters  therein  for  the  purposes  of  sale  and 
1882  otherwise. 

Goodman       4.  The  respondents  are  a  corporation  incorporated  by  divers 
Mayor  of   ^'^7^^  charters  granted  respectively  in  the  reigns  of  Elizabeth, 
Saltash.    Charles  II.,  and  George  III.   By  virtue  of  such  charters  and  by 
prescription  the  respondents  claim  to  be  possessed  of  the  soil  and 
of  a  certain  several  oyster  fishery  in  those  parts  in  the  river 
Tamar  and  its  tributaries. 

5-8.  The  charters,  corporation  minutes  and  other  documents 
formed  part  of  the  case. 

9.  The  free  inhabitants  of  ancient  tenements  in  the  borough  of 
Saltash  have  from  time  immemorial,  without  interruption  and 
claiming  as  of  right,  exercised  the  privilege  of  dredging  for 
oysters  in  the  locus  in  quo  mentioned  in  the  statement  of  claim 
from  the  2nd  day  of  February  in  each  year  to  Easter  eve  in  each 
year  both  inclusive,  and  of  catching  and  carrying  away  the  same 
without  stint  for  sale  and  otherwise.  The  acts  complained  of  were 
done  in  exercise  of  the  privilege. 

10.  The  Tamar  was  at  the  time  and  locus  in  quo  mentioned  a 
navigable  river  or  arm  or  creek  of  the  sea  where  the  tide  flows 
and  reflows. 

11.  The  appellants  contend  that  the  soil  of  the  Tamar  at  the 
locus  in  quo,  and  the  several  oyster  fishery  (if  any)  are  vested  in 
the  Crown  or  Dachy  of  Cornwall.  The  respondents  contend  that 
the  soil  and  several  fishery  are  vested  in  them. 

12-15.  The  appellants  claim  to  have  exercised  the  privileges 
described  in  paragraph  9  first  as  free  inhabitants  of  the  borough 
of  Saltash ;  and  secondly  as  subjects  of  the  realm. 

16.  The  respondents  contend  that  an  usage  to  dredge  oysters 
without  stint  for  the  purposes  of  sale  or  otherwise  in  a  several 
fishery  is  unreasonable  and  destructive  of  the  fishery,  and  does  not 
raise  any  presumption  of  any  royal  grant  or  charter,  and  cannot 
be  the  subject  of  any  prescription  or  right  under  2  &  3  Wm.  4 
c.  71.  The  said  usage  does  in  fact  tend  to  the  destruction  of  the 
said  oyster  fishery  and  if  continued  will  destroy  the  same. 

17.  The  questions  for  the  opinion  of  the  Court  (who  are  to  be 
at  liberty  to  draw  inferences  of  fact  and  to  make  all  such  amend- 
ments in  the  pleadings  as  may  be  necessary  to  decide  the  real 
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questions  between  the  parties)  are — (1.)  Whether  the  appellants 
as  subjects  of  the  realm  are  entitled  to  dredge  for  oysters  and  to 
carry  away  the  same  without  stint  for  sale  or  otherwise  between 
the  2nd  of  February  and  Easter  eve  in  each  year  both  inclusive  ? 
or  (2.),  as  free  inhabitants  of  ancient  tenements  in  the  borough  ? 
or  (3.),  as  free  inhabitants  of  the  borough  ? 

If  the  appellants  are  not  so  entitled,  judgment  to  be  entered 
for  the  respondents  for  40s.  and  for  an  injunction  with  costs. 

If  the  Court  should  be  of  the  contrary  opinion,  judgment  to  be 
entered  for  the  appellants  with  costs. 

The  appeal  was  twice  argued,  first  before  Lord  Selborne  L.C. 
and  Lords  Blackburn  and  Watson  on  the  15th  and  16th  of  May  by 
M,  Muir  Mackenzie  for  the  appellants,  and  Arthur  Charles  Q.C. 
((7.  Hall  Q.C.  and  J.  F.  Austin  with  him)  for  the  respondents; 
and  secondly  before  Lord  Selborne  L.C.  Earl  Cairns  and  Lords 
Blackburn,  Watson,  Bramwell,  and  Fitzgerald  on  the  6th  and  7th 
of  July  by  the  same  counsel. 


H.  L.  (E.) 
1882 

Goodman 

V. 

Mayor  of 
Saltash. 


M,  Muir  Mackenzie  for  the  appellants : — 

The  corporation  cannot  shew  a  grant  of  a  fishery,  as  they  must  if 
they  relied  on  an  express  grant.  A  grant  of  "  water  "  (such  as  is 
contained  in  their  charters)  by  the  Crown  in  a  navigable  tidal 
river  would  not  pass  the  fishery,  though  it  would  if  granted  by  a 
private  person  in  private  water.  The  onus  of  proving  an  exclusive 
fishery  lies  on  the  corporation  :  Mayor  ofOrford  v.  Bichardson  (I)  ; 
Borers  v.  Allen  (2)  ;  Seymour  v.  Lord  Courtenay  (3).  The  corpora- 
tion are  driven  to  rely  on  length  of  user,  and  the  user  of  the 
appellants  is  equally  long  and  well  established.  A  lawful  origin 
for  the  right  claimed  by  the  appellants  ought  to  be  presumed  if 
it  reasonably  can ;  per  Willes  J.  iu  Johnson  v.  Barnes  (4).  A 
lawful  origin  may  be  presumed  by  supposing  a  grant  before  Magna 
Charta  to  the  corporation  subject  to  a  trust  or  condition  in  favour 
of  the  right  claimed  by  the  appellants.  The  difficulty  in  Lord 
Bivers  v.  Adams  (5)  (the  absence  of  a  corporation)  does  not  exist 
here.    A  corporation  can  prescribe  for  common  for  themselves 


(1)  4  T.  11.  437  ;  2  H.  Bl.  182 

(2)  1  Camp.  ;U1. 

(3)  5  Burr.  281 1. 


(4)  Law  Kop.  7  C.  P.  jl)2,  (^01 
8  C.  r.  527. 

{->)  ;5  Ex.  1).  3G1. 
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and  all  the  inhabitants :  White  v.  Coleman  (1) ;  the  case  of  the 
city  of  Coventry  Boteler  v.  Bristow  (2);  and  see  Wright  v. 
Eohert  (3),  citing^  Dake  on  Charitable  Uses,  p.  164 ;  Beadsworth 
V.  TorJcington  (4) ;  Earl  Be  la  Warr  v.  Miles  (5). 

Arthur  Charles  Q.C.  {J.  V.Austin  with  him)  for  the  respondents : — 

The  finding  that  the  usage  is  destructive  of  the  fishery  is  fatal 
to  the  claim.  Such  a  right  cannot  be  acquired  by  any  length  of 
time :  Lord  Bivers  v.  Adams  (6) ;  nor  prescribed  for  through  a 
corporation  upon  another's  land :  Clayton  v.  Corhy  (7) ;  Attorney- 
General  V.  Mathias  (8) ;  Bland  v.  Lipscomhe  (9).  There  is  no 
authority  for  such  a  claim  by  an  inhabitant  of  a  borough  adversely 
to  the  corporation.  In  White  v.  Coleman  (1)  the  claim  was  against 
the  land  of  another  and  not  of  the  corporation,  and  was  defined  and 
limited.  If  confined  to  the  use  of  their  own  houses  it  might  be 
good,  but  such  a  claim  without  stint  and  for  sale  has  always  been 
held  bad  :  notes  to  Mellor  v.  S;pateman  (10)  ;  EinJcs  v.  Clerk  (11) ; 
Mannall  v.  Fisher  (12) ;  Hilton  v.  Earl  Granville  (13). 

[Lord  Blackburn  referred  to  Marquis  of  Salisbury  v.  Glad- 
stone (14).] 

The  user  by  the  corporation  being  exclusive  and  all  the  year 
round,  and  the  user  by  the  appellants  being  for  part  of  the  year, 
the  whole  usage  is  inconsistent  and  repugnant  and  cannot  be 
referred  to  one  title :  and  see  Mayor  of  London  v.  Low  (15).  Either 
the  grant  to  the  corporation  with  a  clause  giving  the  right  to  an 
indefinite  number  of  persons,  a  fluctuating  body,  to  fish  without 
stint  is  a  good  grant  with  a  bad  proviso  ;  or  it  is  a  bad  grant.  If 
the  latter  it  will  not  help  the  appellants,  for  it  is  a  fact  that  the 
public  have  no  right  to  fish.  The  interpretation  of  the  9th  para- 
graph by  Brett  L.J.  is  the  correct  one;  that  it  was  not  worth 
while  for  the  corporation  to  interrupt  the  usage.    Their  leases 


(1)  Freem.  135. 

(2)  Year  Book,  15  Ed.  IV.  29. 

(3)  9  Mod.  65. 

(4)  1  Q.  B.  782. 

(5)  17  Ch.  D.  585. 

(6)  3  Ex.  D.  361. 

(7)  5  Q.  B.  415. 


(9)  4  E.  &  B.  713,  n. 

(10)  1  Wms.  Saund.  (6th  ed.)  339, 
346  c,  346  f. 

(11)  2  Lev.  252. 

(12)  5  C.  B.  (N.S.)  856. 

(13)  5  Q.  B.  701. 

(14)  9  H.  L.  C.  692. 


(8)  4  K.  &  J.  579 ;  27  L.  J.  (Ch.)  761.      (15)  49  L.  J.  (Q.B.)  144. 
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and  acts  of  ownership  are  inconsistent  with  the  right  claimed  by 
the  appellants. 

M,  Muir  Mackenzie  replied. 

The  House  took  time  for  consideration. 

Aug.  1.    Lord  Selborne  L.C.  : —  i 

My  Lords,  this  appeal,  which  has  been  twice  argued  before 
your  Lordships,  is  from  an  order  of  the  Court  of  Appeal  affirming 
a  judgment  of  the  Common  Pleas  Division  upon  a  special  case  in 
an  action  of  trespass  brought  by  the  corporation  of  Saltash  against 
the  appellants.  The  alleged  trespass  consisted  in  taking  oysters 
from  a  part  of  the  river  Tamar  (being  a  navigable  tidal  river  or 
arm  of  the  sea),  in  which  the  corporation  claims  a  several  oyster 
fishery;  and  the  questions  to  be  determined  are,  (1.)  whether, 
upon  the  facts  appearing  by  the  special  case,  the  right  of  the 
corporation  to  a  several  fishery  is  established ;  and  (2.),  if  this  be 
so,  whether  the  free  inhabitants  of  ancient  tenements  in  the 
borough  of  Saltash,  (to  which  class  the  appellants  belong,)  are 
entitled  to  participate  in  the  benefit  of  such  several  fishery,  by 
dredging  for  oysters  in  the  locus  in  quo  during  the  period  from 
Candlemas  to  Easter  in  every  year. 

The  respondents  have  been  successful  in  both  the  Courts  below. 
But  in  the  Common  Pleas  Division  the  case  was  treated  as 
depending  upon  the  question  whether  the  free  inhabitants  of 
ancient  messuages  in  Saltash  could  be  presumed  to  be  separately 
incorporated,  so  as  to  be  capable  of  prescribing  for  a  profit  a 
prendre  in  alieno  solo ;  and  it  was  held  (I  think  rightly,  on  the 
same  grounds  as  in  Lord  Bivers  v.  Adams  (1)  and  Chilton  v.  Cor- 
poration of  London  (2))  that  such  an  incorporation  ought  not,  under 
the  circumstances,  to  be  presumed.  In  the  Court  of  Appeal  the 
opinions  of  the  learned  Judges  were  divided ;  Baggallay  L.J. 
thinking  that  the  respondents  had  failed  to  establish  such  a 
right,  exclusive  of  the  appellants,  as  was  necessary  to  maintain 
the  action ;  while  Brett  and  Cotton  L.JJ.  thought  that  the  title 
of  the  respondents  was  suOiciently  proved,  and  that  the  right  of 
fishing  claimed  by  the  free  inhabitants  of  ancient  messuages 
(1)  3  Ex.  1).  ;u;i.  (-J)  7  Ch.  n.  Tio. 


H.  L.  (E.) 
1882 
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H.  L.  (E.)   within  the  borough  could  not  have  any  lawful  foundation,  unless 

1882       at  the  mere  will  and  pleasure  of  the  respondents. 

Goodman  "  burgesses  of  Essa  "  (now  called  Saltash)  were  a  corpora- 

^-  tion  from  time  immemorial,  and,  as  such,  enjoyed  various  customs. 
Mayor  of     ^       ^  ^  '        '  ^     j  j  j 

Saltash.  liberties,  and  rights.  Some  of  these  were  confirmed  by  an  ancient 
Lord  Selborne,  charter  of  Eeginald  de  Yantort,  in  whose  lordship  (held  under  the 
duchy  of  Cornwall)  Essa  was  included,  and  by  subsequent  in- 
speximus  charters  of  Richard  II.,  Edward  IV.,  Henry  YIII., 
Queen  Elizabeth,  Charles  II.,  and  George  III.  Queen  Eliza- 
beth's charter,  after  reciting  that  the  burgesses  of  Essa,  from  time 
whereof  the  memory  of  man  was  not  to  the  contrary,  had  peace- 
ably held  and  enjoyed  the  rights  specified,  '*and  divers  other 
customs,  liberties,  immunities,  exemptions,  and  jurisdictions,  as 
w^ell  by  prescription  as  by  reason  and  pretext  of  the  aforesaid 
charter,  grants,  and  confirmations  of  old  time  made,"  reconsti- 
tuted the  corporation  under  its  present  name,  and  granted  to  it 
anew  its  former  rights  and  liberties.  The  charter  of  Charles  II. 
altered  the  constitution  of  the  municipal  body,  and  the  manner 
of  electing  burgesses;  and  those  alterations  were  confirmed  by 
George  III.  No  mention  is  made  in  any  of  these  charters  of  any 
several  fishery ;  and  I  think  they  do  not  advance  the  case  of  the 
corporation,  except  so  far  as  they  recognise  its  title  to  other  pre- 
scriptive rights  besides  those  which  they  specify,  and  which  must 
(of  course)  be  otherwise  ascertained.  The  proper  mode  of  ascer- 
taining what  these  are  is  by  evidence  of  user ;  and  it  does  appear, 
by  a  lease  executed  by  tbe  corporation  in  1680  on  certain  trusts 
for  the  payment  of  its  debts,  and  by  a  series  of  later  leases,  under 
which  rents  have  been  paid  to  and  received  by  the  corporation, 
commencing  in  1774  and  continued  till  a  quite  recent  date,  that 
the  right  to  fish  for  oysters  in  the  locus  in  quo  was  exercised  by 
the  corporation  and  its  lessees  for  nearly  200  years  before  the 
commencement  of  this  action,  without  any  other  qualification 
than  that  usage  in  favour  of  the  free  inhabitants  of  ancient  tene- 
ments within  the  borough,  on  which  the  appellants  rely.  If  that 
usage  can  be  reconciled  with  the  existence  and  the  enjoyment 
by  the  corporation  of  a  several  oyster  fishery,  the  right  of  the 
corporation  to  such  several  fishery  is  established. 
The  9th  paragraph  of  the  special  case  is  in  these  words : — [His 


VOL.  VII.] 


AND  PRIVY  COUNCIL. 


639 


Lordship  read  them.]    The  16th  paragraph,  whicli  is  addressed  to    H.  L.  (E.) 
the  question  of  the  reasonableness  or  unreasonableness  of  this  1882 
usage,  will  hereafter  be  considered.    For  the  present  I  think  it  Goodman 
convenient  to  deal  with  the  facts  and  with  the  inferences  to  be 

Mayok  of 

drawn  from  them  (liberty  to  draw  such  inferences  being  reserved  Saltash. 
by  the  special  case)  as  if  the  usage  (supposing  it  to  be  otherwise  Lord  Selbome, 
good  in  law)  were  not  open  to  objection  on  the  score  of  unreason-  • — ^ 
ableness. 

According,  therefore,  to  this  statement  in  paragraph  9,  that 
class  of  inhabitants  to  which  the  appellants  belong  has  fished, 
in  the  manner  of  which  the  lawfulness  is  now  for  the  first  time 
called  in  question,  openly  and  as  of  right,  in  every  year  from  the 
time  of  King  Henry  II.  (or  earlier)  down  to  the  date  of  the 
alleged  trespass  for  which  this  action  was  brought  ;  including  all 
those  years  during  which  the  fishery  was  under  lease  from  the  cor- 
poration. Those  leases  were  in  every  instance  (as  far  as  appears) 
made  to  inhabitants  of  Saltash  to  whom  the  usage  in  question 
could  not  have  been  unknown,  and  although  no  express  exception 
was  made  in  any  of  them  in  favour  of  the  right  of  the  free  inhabi- 
tants of  ancient  tenements  to  fish  from  Candlemas  to  Easter,  they 
did  always  so  fish  without  interruption  either  from  the  corporation 
or  from  its  lessees.  Such  a  usage,  so  definite  and  so  limited  in  its 
character  both  as  to  persons  and  as  to  time,  cannot  (in  my  opinion) 
be  regarded  as  a  series  of  trespasses  acquiesced  in  through  mere 
neglect  or  indifference  by  the  corporation  and  the  lessees.  The 
terms  of  the  special  case,  the  total  absence  of  any  ground  for 
inferring  that  it  was  under  any  bye-law,  or  otherwise  by  leave  or 
licence  of  the  corporation,  and  tlie  leases,  with  which  any  such 
leave  or  licence  would  have  been  inconsistent,  satisfy  me  that  it  was 
not "  precario  "  any  more  than  it  was  "  clam  "  or  "  vi."  The  special 
case,  no  doubt,  does  not  find  that  such  fishery  was  "  of  right," 
(which  would  have  been  to  prejudge  the  question  of  law  left  for 
the  opinion  of  the  Court)  but  only  that  it  was  under  a  claim  of 
right.  But  an  open  and  uninterrupted  enjoyment  from  time 
immemorial  under  a  claim  of  right  seems  to  me  to  be  all  that  is 
necessary  for  a  presumption  that  it  had  such  an  origin  as  would 
establish  the  right,  if  a  lawful  origin  was  reasonably  possible  in 
law. 
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H.  L.  (E.)      That  in  such  a  case  a  lawful  origin  ought  to  be  presumed,  if  it 
1882      is  reasonably  possible,  is  established  by  many  authorities,  among 
Goodman    which  I  think  it  sufficient  to  mention  Gochsedge  v.  Fanshawe  (1), 
Matok  of  because  the  judgment  of  the  Court  of  Queen's  Bench  in  that 

Saltash.  case  was  affirmed  by  this  House,  and  because  it  is  an  instance  of 
Lord^s^ibornp,  a  right  being  established  (on  this  principle)  under  and  by  virtue 

  of  a  prescriptive  title  in  a  corporation,  in  favour  of  a  particular 

class  of  members  of  that  corporation,  and  against  the  corporation 
itself. 

The  corporation  of  London  had  an  immemorial  right  to  one 
farthing  duty  on  every  quarter  of  corn  imported  into  the  City 
coastwise  east  of  London  Bridge  (except  from  the  Cinque  Ports 
and  Kent)  by  all  persons  not  free  of  the  City  ;  and  a  claim  of  free- 
men carrying  on  the  business  of  cornfactors  within  the  City  to 
receive  from  the  corporation  and  retain  for  their  own  benefit  the 
duties  collected  by  the  officers  of  the  corporation  upon  corn  so 
imported  by  their  correspondents,  was  held  to  be  established  by 
proof  of  long  usage.  It  was  contended  for  the  plaintiff,  who  was 
a  freeman  cornfactor  (2),  ^'  that  in  the  original  grant  to  the  corpo- 
ration there  might  have  been  a  proviso  that  whenever  corn  sub- 
ject to  the  duty  should  be  consigned  to  free  factors  they  should 
be  entitled  to  receive  the  farthings  to  their  own  use,"  and  on  the 
other  hand  (3)  "  that  the  claim,  whether  as  founded  on  an  excep- 
tion or  proviso  in  the  original  grant,  or  as  a  trust  or  otherwise, 
could  not  have  had  a  legal  origin.*'  Lord  Mansfield  (4)  said,  "  The 
only  question  is,  whether  such  usage  could  by  any  possibility 
have  a  legal  commencement.  The  plaintiff  was  not  bound  to  find 
out  what  the  actual  commencement  was,  because  it  has  existed 
from  time  immemorial.  The  City  itself  has  no  writing  or  grant  to 
shew.  .  .  .  The  rule  of  law  is  that  wherever  there  is  an  imme- 
morial usage  the  Court  must  presume  everything  possible  which 
could  give  it  a  legal  origin.  .  .  .  Now,  why  is  it  not  possible  that 
in  the  original  grant,  the  Crown  may  have  said,  for  the  purpose 
of  encouraging  persons  to  take  up  their  freedom,  that  no  freeman 
should  pay  the  duty  to  the  City,  either  for  his  own  corn,  or  for 

(1)  1  Dougl.  118 ;  3  Brown's  Par.  (2)  1  Dougl.  125. 

Cas.  703,  707,  708,  709.  (3)  1  Dougl.  129. 

(4)  1  Dougl.  132. 
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corn  consigned  to  him  as  a  factor  ?  Would  such  a  grant  be  void  ?  H.  L.  (E.) 
Certainly,  there  may  have  been  such  a  grant."  1882 

It  is  clear,  both  from  what  Lord  Mansfield  said  when  a  new  Goodman 
trial  was  granted  (1)  and  from  the  reasons  given  on  both  sides  in  j^^yoe  op 
the  House  of  Lords,  that  the  claim,  established  by  the  plaintiff  Saltash. 
Cocksedge,  was  not  to  an  exemption  of  the  corn  consigned  to  him  Lord  seibome, 

L.C. 

from  duty,  but  to  have  the  duty  actually  received  from  the   

owners  upon  the  importation  of  that  corn  paid  over  to  him  by  the 
corporation  for  his  own  use  and  benefit  (2).  Among  the  reasons 
signed  by  the  Attorney-General  (Wallace)  and  Mr.  Chambre  (3), 
in  support  of  the  judgment  which  the  House  of  Lords  affirmed, 
was  this  : — In  the  original  grant  from  the  Crown  to  the  corpora- 
tion, the  duty  on  corn  consigned  might  be  appropriated  to  the  use 
of  the  freemen  to  whom  it  was  so  consigned.  A  corporation  may 
take  such  a  grant,  or  they  may  prescribe  for  the  benefit  of  indi- 
vidual members  belonging  to  such  corporation  ;  and  the  individuals 
may  enjoy  and  assert  the  rights  so  granted  or  prescribed  for  in  the 
name  and  through  the  medium  of  the  corporation  to  which  they 
belong" 

Is  it,  then,  or  is  it  not,  reasonably  possible,  that  the  right  claimed 
by  the  present  appellants  may  have  had  a  lawful  origin,  assuming 
as  true  all  that  is  stated  in  the  special  case,  and  also  assuming 
that  the  mayor  and  free  burgesses  of  Saltash  have  a  prescriptive 
title  to  a  several  fishery  in  the  locus  in  quo?  An  affirmative 
answer  to  that  question  would  solve  every  difficulty  in  the  case, 
and  would  reconcile  ail  the  evidence  as  to  user  on  which  both 
parties  rely. 

If  it  were  necessary  that  the  class  to  which  the  appellants  be- 
long should  make  out  a  right  to  a  profit  a  prendre  in  alieno  solo, 
I  should  be  of  opinion  that  they  could  not  do  so.  Gateward's 
Case  (4)  is  a  conclusive  authority  against  such  a  claim  by  such  a 
class,  unless  made  through  a  corporation  under  its  corporate  title, 
as  it  was  in  the  Coventry  Case  (Boteler  v.  Bristoiv  (5)),  and  in 
White  V.  Coleman  (6).  Here  there  is  no  corporation  through  which 
the  claim  could  be  made,  except  the  mayor  and  free  burgesses  of 

(1)  1  Dougl.  123.  (4)  ()  Co.  ru>p.  r>9  b. 

(2)  3  Bro.  P.  C.  703,  700,  707.  (5)  Year  Book,  1  f)  FA.  IV.  29  b,  32  b. 

(3)  3  Bro.  r.  C.  708,  7Cl).  (G)  Freom.  135;  3  Kob.  247. 
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Saltash  themselves  ;  and  the  right  could  not  possibly  be  prescribed 
for  through  them,  or  under  their  title,  as  a  profit  a  prendre  in 
alieno  solo,  because,  if  a  several  fishery  exists,  they  are  the  owners 
in  fee  simple  of  that  fishery.  But  it  appears  to  me  to  be  con- 
sistent with  all  the  facts  and  documents  stated  or  referred  to  in 
the  special  case,  that  the  fishery  may  have  been  originally  granted 
to  the  free  burgesses  of  Essa,  subject  to  a  condition  or  proviso  that 
the  free  inhabitants  of  ancient  messuages  vrithin  the  borough 
should  be  entitled  to  fish,  as  they  have  been  accustomed  to  do,  in 
every  year  from  Candlemas  to  Easter. 

I  am  unable  to  discover  any  reason  why  this  should  not  be  a 
good  foundation  in  law  for  the  right  which  the  appellants  claim. 
If  an  actual  grant,  so  qualified,  were  produced,  it  would  be  imma- 
terial, whether  the  word  used  in  it  were  "  trust,"  "  intent,"  "  pur- 
pose," "  proviso  "  or  ^'  condition,"  or  whether  the  trust  or  duty, 
imposed  on  the  mayor  and  free  burgesses,  were  cognizable  in  equity 
only,  or  also  at  law.    In  such  a  grant  there  would  be  all  the 
elements  necessary  to  constitute  what,  in  modern  jurisprudence,  is 
called  a  charitable  trust.    "  If  I  give  "  (said  Lord  Cairns  in  the 
Wax  Chandlers'  Case  (1)),  "  an  estate  to  A.  upon  condition  that 
he  shall  apply  the  rents  for  the  benefit  of  B.,  that  is  a  gift  in 
trust  to  all  intents  and  purposes."   A  gift  subject  to  a  condition 
or  trust  for  the  benefit  of  the  inhabitants  of  a  parish  or  town, 
or  of  any  particular  class  of  such  inhabitants,  is  (as  I  understand 
the  law)  a  charitable  trust :  and  no  charitable  trust  can  be  void 
on  the  ground  of  perpetuity.    {Jones  v.  Williams  (2) ;  Attorney- 
General  V.  Mayor  of  Carlisle  (3) ;  Kowse  v.  Chapman  (4)  ;  and  see 
Attorney-General  v.  Eeelis  (5);  and  Attorney-General  v.  Mayor j 
(&C.J  of  Duhlin  (6).)    In  a  case  cited  during  the  argument  of 
this  appeal  ( Wright  v  Holerf  (7)),  Lord  Macclesfield  established, 
as  a  charitable  trust,  an  ancient  grant  of  land  for  the  pasture, 
during  three  months  of  the  year,  of  the  cows  of  "  as  many  of  the 
inhabitants  "  of  a  certain  village  "  as  were  able  to  buy  three  cows," 
and  during  seven  months  of  the  rest  of  the  year,  "to  be  in 


(1)  Law  Rep.  6  H.  L.  21. 

(2)  Amb.  651. 

(3)  2  Sim.  437. 


(4)  4  Yes.  542. 

(5)  2  Sm.  &  St.  76,  77. 

(6)  1  Bli.  (N.S.)  347. 
(7)  9  Mod.  64. 
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common  for  all  the  inhabitants saying,  that  if  this  manner  of 
grazing  had  been  by  prescription  or  usage,  no  person  but  the  in- 
habitants of  ancient  messuages  could  be  entitled  to  it,  but  it  is 
otherwise  appointed  by  the  grant  of  the  donors." 

The  law  of  Scotland,  on  this  class  of  subjects,  may  not  be  (and 
probably  is  not)  in  all  respects  the  same  as  that  of  England.  But 
when  I  find  judicial  opinions,  delivered  in  some  Scotch  cases 
(more  or  less  in  pari  materia),  which  express  with  accuracy  the 
point  of  view  from  which  I  regard  the  case  now  before  your  Lord- 
ships, I  may  without  impropriety  borrow  the  language  of  those 
opinions  to  illustrate  my  own.  Those  Scottish  authorities  were 
distinguished  from  cases  of  servitude,  by  Lord  St.  Leonards,  in 
JDyce  V.  Hay  (I)  :  "  Some  of  the  most  important  of  them  "  (he  said) 
"are  corporation  cases,  where  the  inhabitants  claimed  rights  as 
against  their  corporation,  that  corporation  being  in  fact  .trustees 
for  the  inhabitants ;  and  the  claim  was  one,  not  between  the  cor- 
poration and  the  public,  but  between  the  governing  body  of  a 
corporate  place  and  the  bulk  of  its  own  population."  In  the 
Musselburgh  Case  {Sanderson  v.  Lees  (2)),  where  the  inhabi- 
tants claimed  rights  of  recreation,  &c.,  over  land  vested  in  the 
corporation.  Lord  President  MacNeill  said  (3)  :  "  The  right  of 
the  complainer  and  the  other  inhabitants  is  not  to  be  regarded  as 
a  servitude  right  at  all.  The  magistrates  held  the  property  all 
along  for  the  community ;  but  the  purposes  for  which  it  has 
admittedly  been  possessed  by  the  inhabitants  are  not  inconsistent 
with  the  right  of  property  in  the  magistrates.  These  uses  have 
been  co-existent  with  the  property  from  the  first ;  and  the  property 
as  I  look  upon  the  case,  was  in  the  magistrates  for  the  community 
for  the  purposes  in  question,  as  much  as  for  other  purposes  ;  and 
I  think  that  the  possession  contended  for  and  established  by  the 
verdict  was  all  along  a  quality  of  the  right  which  the  magistrates 
had  to  this  property,  and  that  the  inhabitants  are  entitled  to  pro- 
tect it  from  encroachment.'*  Lord  Curriehill  (4)  said :  On 
principle  as  well  as  on  authority  I  hold  that  the  title  of  the  bur- 
gesses and  inhabitants  consists  in  the  conditions  of  the  grants  to 
the  corporation;  and  that  the  logitimate  eGfect  of  the  inveterate 
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usage  following  thereon  is  to  explain  their  true  import,  and  the 
nature  and  extent  of  the  grants  thereby  made  in  favour  of  the 
burgesses  and  inhabitants."  Lord  Deas  (1)  agreed,  and  added : 
"  I  presume  there  is  no  doubt  at  all  that  if  there  had  been  pro- 
duced original  charters  dedicating  this  ground  to  these  particular 
purposes,  the  ground  could  not  have  been  applied  to  any  other 
purposes ;  and  the  question  therefore  is  whether  we  have  not  got 
what  is  equivalent." 

The  question  being  (as  I  have  said),  what  is  reasonably  possible, 
it  appears  to  me  to  be  reasonable  to  presume,  in  favour  of  such 
user  as  is  proved  in  the  present  case,  that  the  grant  to  the  free 
burgesses  of  Essa  of  this  several  fishery,  proved  only  by  prescrip- 
tion, and  also  proved  to  have  been  immemorially  enjoyed  (at 
certain  times  and  in  a  uniform  manner)  by  the  free  inhabitants  of 
ancient  messuages  within  the  borough,  was  originally  made  to  the 
corporation  upon  condition,  and  for  the  purpose,  that  it  should  be 
so  enjoyed.  I  think  that  such  a  presumption  is  not  only  reason- 
able in  law,  but  probable  in  fact. 

The  special  case,  upon  the  statements  in  and  inferences  from 
which  your  Lordships  have  to  decide,  is  silent  as  to  the  original 
relation  of  "the  free  inhabitants  of  ancient  messuages"  in  the 
borough  of  Saltash  to  the  body  corporate.  Under  the  modern 
constitution  of  the  borough  they  are  not  burgesses  or  freemen. 
But  the  constitution  of  the  municipality  was  altered  by  King 
Charles  II.,  and  it  is,  at  least,  not  improbable,  that  these  "  free 
inhabitants  "  may  have  had,  before  that  time,  some  greater  share 
in  the  corporate  privileges  than  afterwards.  We  have  to  deal 
with  rights  acquired,  not  under  the  modern,  but  under  the  ancient 
constitution,  whatever  it  was :  Beadsworth  v.  Torhington  (2).  The 
word  "  free  "  seems  to  me  most  naturally  to  import,  that,  in  some 
sense,  and  to  some  extent  (though  not  defined),  such  "  inhabitants 
of  ancient  messuages"  do,  or  did  anciently,  participate  in  the 
"  liberties "  of  the  corporation ;  and,  though  the  light  thrown  on 
that  point  by  the  charters  and  other  documents  is  obscure  and 
imperfect,  it  cannot,  in  my  opinion,  be  said  that  there  is  none,  or 
that  it  is  of  no  importance. 

The  charter  of  Eeginald  de  Vantort  appears  to  me  to  point  to 
(1)  Page  31.  (2)  1  Q.  B.  782. 
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the  holders  of  burgage  tenements  (which  may  be  presumed  to  be  H.  L.  (E.) 

identical  with,  or  to  include  the  "  ancient  messuages  ")  within  the  1882 

borough,  as  the  original  "  burgesses  of  Essa."    Their  tenure  was  Goodman 

that  described  by  Littleton  (sects.  162-164).     There  was  a  mayoeof 

"  hundred  court "  belonging  to  the  borough,  in  which  they  doubt-  Saltash. 

less  did  suit.    Queen  Elizabeth's  charter  shews,  that  "  the  town  seibome, 

L.C. 

and  borough,  with  all  and  singular  its  suburbs,  members  and   

appurtenances,"  was  vested  in  the  body  corporate ;  and  the  same 
charter  granted  to  the  corporation  powers  (doubtless  the  same 
with  those  previously  exercised  by  "  the  burgesses  of  Essa ")  to 
take  tolls,  duties,  and  customs,  and  to  make  ordinances  for  the 
good  government  of  all  the  inhabitants,  and  for  the  public 
good,  common  advantage,  and  good  rule  of  the  borough.  In 
ancient  boroughs  there  were  often  various  degrees  of  participa- 
tion in  the  borough  franchises.  (See  Kinks  v.  Cleric  (1)  and 
Mayor  of  Workingham  y,  Johnson  {2) ;  also  Madox,  Tirma  Burgi," 
p.  269.) 

It  is  now  proper  to  consider  the  objection,  stated  in  the  16th 
paragraph  of  the  special  case,  "  that  an  usage  to  dredge  oysters 
without  stint,  for  the  purposes  of  sale  or  otherwise,  in  a  several 
fishery,  is  unreasonable  and  destructive  of  the  fishery,  and  does 
not  raise  any  presumption  of  any  royal  grant  or  charter ;  "  and 
the  finding,  in  the  same  paragraph,  that  "  The  said  usage  does,  in 
fact,  tend  to  the  destruction  of  the  said  oyster  fishery,  and,  if 
continued,  will  destroy  the  same." 

This  last  statement  must  of  course  be  taken  in  conjunction  with 
the  9th  paragraph,  which  finds  that  the  privilege,  claimed  by  the 
free  inhabitants  of  ancient  messuages  within  the  borough,  had 
been  annually  exercised  from  time  immemorial  down  to  the  year 
1876 ;  and  what  Lord  Ellenborough  said  as  to  by-laws  (in  Bex  v. 
Ashwell  (3),  seems  to  apply  here,  in  principle  ;  viz.,  that  "  the  long 
continuance  of  a  by-law,  though  it  would  not  legalize  it  if  it  were 
in  itself  illegal,  is  fair  evidence  to  shew  that  there  is  no  intrinsic 
inconvenience  in  it,  at  least  the  acquiescence  of  the  corporation 
in  it,  for  above  two  centuries,  is  a  fair  answer  to  any  theoretical 
argument  of  inconvenience." 

•     (1)  2  Lev.  252.  (2)  Gas.  temp.  Ilaidwickc,  281. 

(3)  12  East,  21). 
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1882      Bland  v.  Lipscombe  (2) ;  for  the  purpose  of  shewing  that,  if  the 
Goodman    claim  were  to  a  common  of  piscary,  it  ought  to  be  made  with 
Mayoeof   ^0^^  limitation  or  restriction,  and  that  an  indefinite  claim  to 
Saltash.    destroy  the  subject-matter  (e.g.  by  taking  away  minerals  which 
Lordseibome,  are  part  of  the  soil  and  freehold)  cannot  be  supported  in  law  as  a 

  profit  a  prendre  in  alieno  solo.    But,  in  the  view  which  I  have 

taken  of  the  present  case,  it  is  not  one  of  common  of  piscary,  or 
of  any  other  kind  of  profit  a  prendre  in  alieno  solo ;  so  that  the 
objection,  if  it  is  of  any  force  at  all,  can  only  be  to  the  reasonable- 
ness of  the  presumption  of  fact,  which  your  Lordships  are  asked 
to  make.  Considered  in  that  light,  the  objection  does  not  appear 
to  me  to  be  of  any  serious  weight.  The  tendency  to  the  "  destruc- 
tion "  of  the  oyster  fishery,  spoken  of  in  the  special  case,  can  mean 
no  more  than  what  must  always  be  in  the  power  of  the  public, 
where  there  is  a  general  public  right  of  fishing,  or  of  any  owner 
(whether  absolute  or  limited),  where  there  is  a  several  fishery,, 
namely,  the  exhaustion  of  the  fishery,  by  taking  excessive  numbers 
of  fish.  Fish  (whether  floating  or  shell-fish)  are  not  part  of  the  soil 
or  freehold.  Their  capture  is  merely  the  ordinary  mode  of  the 
perception  of  those  fruits  and  profits  which  a  fishery  produces. 
They  grow,  and  are  reproduced  continually  from  spat  and  spawn ; 
and  if  it  is  true  that  a  fishery  might  possibly  be  exhausted  by 
excessive  fishing,  it  is  only  in  the  same  way  that  a  field  may  be 
exhausted  by  over-cropping.  If  the  corporation  had  taken  the 
fishery  upon  condition  or  trust  that  the  free  inhabitants  of  ancient 
messuages  should  be  at  liberty  to  fish  without  stint,  for  sale  or 
otherwise,  at  all  seasonable  times  throughout  the  year,  the  possi- 
bility of  the  exhaustion  of  the  oyster  beds  by  an  improvident  use 
of  that  privilege  would  not  have  been  a  valid  objection  to  such  a 
condition  or  trust ;  and,  if  not,  it  cannot  be  so,  when  the  right  is 
more  limited.  The  usage,  in  this  case,  although  it  is  to  take  oysters 
"without  stint,  for  the  purposes  of  sale  or  otherwise,"  is  not 
unlimited;  being  confined  to  a  particular  class  of  persons,  viz.,. 
the  "inhabitants  of  ancient  messuages  within  the  borough" 
(whose  number  would  not  be  capable  of  indefinite  increase),  and 
to  a  particular  time  of  the  year,  varying  between  a  minimum  O'f 
(1)  5  Q.  B.  419.  (2)  4  E.  &  B.  713. 
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seven  and  a  maximum  of  twelve  weeks.    It  must  also  necessarily  H.  L.  (E.) 

be  subject  to  any  general  restrictions,  by  statute  law,  as  to  taking  1882 

•the  spat,  spawn,  and  young  brood  of  oysters,  and  to  any  reason-  Goodman 

able  regulations,  consistent  with  the  substance  of  the  right  itself,  mayoeop 

which  the  corporation  may  think  fit  to  make,  by  by-law  or  Saltash. 

otherwise,  as  to  the  manner  of  exercising  it,  such,  e.g.,  as  those  LordSeibome. 

L.C. 

restrictions  relating  to  the  size  of  oysters  proper  to  be  taken,   

which  are  found  in  the  leases  to  Clemens  and  Dunsford,  of  1774 
and  1867. 

My  opinion  is  that  the  question  in  this  case  being  altogether 
one  as  to  the  true  nature,  character,  and  conditions  of  a  prescrip- 
tive title,  established  by  evidence  of  user  and  enjoyment  only,  the 
whole  user  w^hich  has  prevailed  from  time  immemorial  until  now, 
and  not  only  that  part  of  it  which  is  in  favour  of  the  respondents, 
may  be,  and  ought  to  be,  taken  into  account.  That  user,  taken  as 
a  whole,  appears  to  me  to  establish  a  title  in  the  respondents  to  a 
several  fishery;  not,  however,  an  absolute  and  unqualified  title 
for  their  own  sole  benefit,  but  one  qualified  by  a  trust  or  condition 
in  favour  of  the  free  inhabitants  of  ancient  tenements  within  the 
borough,  in  accordance  with  the  usage  stated  in  the  9  th  para- 
graph of  the  special  case.  I  therefore  think  that  the  order 
appealed  from  ought  to  be  reversed. 

The  principle  on  which  I  have  arrived  at  this  conclusion,  would 
not,  in  my  opinion,  be  applicable  to  such  a  case  as  Lord  Rivers  v. 
Adams  (1),  in  which,  if  the  defendants  had  alleged  the  plaintiff  to 
be  their  trustee,  that  allegation  would  have  been  met  by  the 
production  of  the  plaintiff's  title-deeds,  shewing  that  he  held 
under  conveyances  made  to  him  and  his  ancestors  (in  the  usual 
way  in  which  titles  to  land  are  established  in  this  country),  with- 
out any  trust.  Against  such  a  title,  a  trust  could  not,  in  my 
opinion,  be  presumed  from  any  evidence  of  mere  fishing  in  a 
stream  which  passed,  and  of  which  the  plaintiff  had  possession, 
under  those  conveyances. 

1  must  move  your  Lordships  that  the  order  under  appeal  be 
reversed,  and  that  judgment  in  the  action  be  entered  for  the 
appellants,  with  costs  in  both  the  Courts  below  and  the  costs  of 
this  appeal. 

(I)  3  Ex.  D.  301. 
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My  Lords,  I  have  arrived  at  the  same  conclusion. 
Goodman  There  were  several  questions  argued,  both  here  and  in  the 
Mayobof  Court  below;  and  I  think  it  desirable  to  mention  them  for  the 
Saltash.  purpose  of  explaining  that  I  should  be  very  far  from  attempting 
to  call  in  question  the  law  as  applicable  to  those  questions.  In 
the  first  place,  I  agree  with  the  view  of  the  Common  Pleas  Divi- 
sion that  the  free  inhabitants  of  ancient  messuages  in  Saltash 
cannot  be  presumed  to  be  incorporated  so  as  to  be  capable  of  pre- 
scribing for  a  profit  a  prendre  in  alieno  solo.  In  the  next  place  I 
think  it  to  be  clear  law  that  while  you  may  by  custom  claim  an 
easement  to  be  enjoyed  over  the  land  of  another,  you  cannot  by 
custom  claim  a  profit  a  prendre  in  alieno  solo.  I  think  it  also  to 
be  clear  law  that  you  cannot  claim  by  prescription  anything  which 
could  not  have  a  lawful  beginning.  And  I  think  it  also  clear  that 
a  fluctuating  and  uncertain  body  cannot  claim  a  profit  a  prendre 
in  alieno  solo,  and  indeed  cannot  be  the  grantee  either  of  a  several 
fishery  or  of  any  other  kind  of  real  property.  Upon  all  those 
questions,  therefore,  nothing  that  I  am  going  to  say  will  raise  or 
suggest  any  kind  of  doubt. 

But,  in  the  first  place,  upon  the  evidence  it  appears  to  me  clear 
that  the  corporation  have  established  a  right  (I  do  not  go  into  the 
evidence,  because  my  noble  and  learned  friend  has  referred  to  it) 
to  a  several  fishery  in  the  river,  subject  to  whatever  may  be  the 
just  inference  to  be  derived  from  the  statements  in  the  9  th  para- 
graph of  the  case.  [His  Lordship  read  the  paragraph.]  Therefore, 
your  Lordships  have  on  the  one  hand  the  conclusion  from  the 
evidence  of  a  title  to  a  several  fishery  on  the  part  of  the  respon- 
dents, and  you  have  this  unqualified  statement  of  the  exercise, 
from  time  immemorial,  of  the  defined  right  as  I  have  read  it,  on 
the  part  of  the  appellants.  The  question  seems  to  me  to  be. 
How  are  those  two  titles  to  be  reconciled  ? 

I  wish  to  put  aside  a  suggestion  which  was  made  both  in  some 
parts  of  the  argument  and  in  some  of  the  judgments  in  the  Court 
below,  that  the  facts  in  this  9th  paragraph  of  the  case  are  easily 
explained  by  supposing  that  the  corporation  had  the  right  which 
I  have  stated,  and  that  the  exercise  of  this  particular  privilege^on 
the  part  of  the  appellants  was  by  permissiou,  by  licence,  on  the 
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part  of  the  corporation,  and  that  it  was  a  revocable  licence,  which 
could  be  put  an  end  to  at  any  time.  The  special  case  is  one  from 
which  your  Lordships  are  entitled  to  draw  any  conclusion,  as  to 
matters  of  fact,  which  you  think  proper.  It  appears  to  me  im- 
possible to  draw  any  conclusion  such  as  the  argument  I  have 
referred  to  would  suggest,  but  that,  on  the  contrary,  we  are  bound 
to  draw  a  conclusion  of  the  opposite  kind ;  because  I  find,  with 
regard  to  the  character  of  the  acts  of  the  appellants,  the  statement 
in  the  16th  paragraph  that  the  respondents  "contend  that  an 
usage  to  dredge  oysters  without  stint  for  the  purposes  of  sale  or 
otherwise  in  a  several  fishery  is  unreasonable  and  destructive  of 
the  fishery,  and  does  not  raise  any  presumption  of  any  royal  grant 
or  charter,  and  cannot  be  the  subject  of  any  prescription  or  right 
under  the  statute  mentioned  in  the  previous  paragraph.  The  said 
usage  does  in  fact  tend  to  the  destruction  of  the  said  oyster  fishery, 
and,  if  continued,  will  destroy  the  same." 

If  that  is  the  opinion  of  the  respondents  at  the  present  time,  it 
must  have  been  the  opinion  of  the  corporation  at  all  times ;  and 
it  appears  to  me  to  be  utterly  incredible,  and  a  thing  the  idea  of 
which  cannot  for  a  moment  be  entertained,  that  with  that  impres- 
sion on  their  minds  the  corporation  allowed,  as  a  matter  of  licence 
and  permission,  these  practices,  or  the  exercise  of  this  right, 
described  in  the  9th  paragraph  of  the  case.  But  in  addition  to 
that,  it  appears  to  me  that  the  statement  in  the  9th  paragraph  itself 
is  inconsistent  with  the  idea  that  the  exercise  of  the  right  was  by 
permission  or  licence  on  tlie  part  of  the  corporation  ;  because  the 
statement  is  that  "  the  free  inhabitants  of  ancient  tenements  in 
the  borough  have  from  time  immemorial  without  interruption,  and 
claiming  as  of  rights  exercised  the  privilege  "  in  question.  Those 
two  circumstances,  namely,  the  character  of  the  acts  (taken  in 
connection  with  the  opinion  entertained  by  the  corporation  of 
the  character  of  those  acts),  and  the  statement  in  the  9th  para- 
graph, appear  to  me  to  dispose  of  the  idea  that  this  right  on 
the  part  of  the  appellants  was  exercised  by  the  licence  of  the 
corporation. 

Then,  coming  to  the  titles  of  the  two  contending  parties,  and 
treating  them  as  independent  and  separate  titles,  and  repudiating 
the  suggestion  that  the  acts  of  the  appellants  are  to  be  explained 
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H.  L.  (E.)   by  a  licence  or  permission  on  the  part  of  the  respondents,  we  have 
1882       cast  upon  us  the  duty  of  reconciling  in  some  way  these  two  titles 
Goodman    and  these  two  parallel  practices.    I  agree  that  we  have  not  all 
Mayor  of        information  which  would  be  desirable  as  to  the  origin  of  the 
Saltash.    term    the  free  inhabitants  of  ancient  tenements  in  the  borough 
Earl  caims.   of  Saltash    but  lookiug  to  what  my  noble  and  learned  friend  has 
referred  to,  the  changes  which  this  corporation  has  undergone  from 
time  to  time,  and  the  absence  of  the  documents  which  might 
inform  us  precisely  as  to  the  nature  of  those  changes,  it  appears 
to  me  that  we  must  conclude  that  these  "free  inhabitants  of 
ancient  tenements  in  the  borough  of  Saltash "  were  persons  who 
originally  had  some  share  in  the  corporation  and  were  in  some 
way  connected  with  the  corporation,  and  that  very  probably  these 
ancient  tenements  in  the  borough  were  those  burgage  tenements 
which  are  spoken  of  in  the  passage  in  Littleton  to  which  my  noble 
and  learned  friend  has  referred. 

Then  I  come  to  the  question.  Is  there  any  difficulty,  in  that 
state  of  things,  in  supposing  what  we  are  bound  to  suppose  if  it  is 
possible,  an  ancient  grant  to  the  corporation  of  Saltash  which 
would  explain  and  reconcile  the  whole  of  the  practice  which  we 
have  thus  laid  before  us  ?  It  appears  to  me  that  there  is  no  diffi- 
culty at  all  in  supposing  such  a  grant,  a  grant  to  the  corporation 
before  the  time  of  legal  memory  of  a  several  fishery,  a  grant  by 
the  Crown,  with  a  condition  in  that  grant  in  some  terms  which  are 
not  before  us,  but  which  we  can  easily  imagine — a  condition  that 
the  free  inhabitants  of  ancient  tenements  in  the  borough  should 
enjoy  this  right,  which  as  a  matter  of  fact  the  case  tells  us  they 
have  enjoyed  from  time  immemorial.  A  grant  of  that  kind,  it 
appears  to  me,  would  be  perfectly  legal  and  perfectly  intelligible, 
and  there  would  be  nothing  in  it  which  would  infringe  any  prin- 
ciple of  law.  Such  a  condition  would  create  that  which  in  the 
very  wide  language  of  our  courts  is  called  a  charitable,  that  is  to 
say  a  public,  trust  or  interest,  for  the  benefit'  of  the  free  inhabi- 
tants of  ancient  tenements.  A  trust  of  that  kind  would  not  in 
any  way  infringe  the  law  or  rule  against  perpetuities,  because  we 
know  very  well  that  where  you  have  a  trust  which,  if  it  were  for 
the  benefit  of  private  individuals  or  a  fluctuating  body  of  private 
individuals,  would  be  void  on  the  ground  of  perpetuity,  yet  if  it 
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creates  a  charitable,  that  is  to  say  a  public,  interest,  it  will  be  free 
from  any  obnoxiousness  to  the  rule  with  regard  to  perpetuities. 
That  is  a  principle  of  the  courts  which  was  very  well  explained  in 
a  well-known  case  in  the  Court  of  Chancery  which  was  decided 
when  Lord  Campbell  was  Lord  Chancellor,  a  case  with  regard  to 
Shakspeare's  house,  Thompson  v.  ShaJcspear  (1).  Indeed  it  is  a 
principle  which  has  been  established  in  many  cases. 

I  therefore  agree  with  my  noble  and  learned  friend  that  we  are 
bound  here  to  suppose  a  grant  of  the  kind  which  I  have  mentioned, 
that  that  grant  would  not  be  in  any  way  contrary  to  any  rule  of 
law,  and  that  the  privilege  which  the  appellants  have  enjoyed  from 
time  immemorial  should  be  held  to  be  founded  upon  a  title  of  this 
kind.  I  therefore  agree  with  my  noble  and  learned  friend  that 
the  decision  of  the  Court  below  should  be  reversed. 


H.  L.  (E.) 

1882 
Goodman 

V. 

Mayoe  op 
Saltash. 

;  Earl  Cairns. 


LoKD  Blackbuen  : — 

My  Lords,  the  law  is,  I  think,  now  perfectly  settled  on  many  of 
the  points  raised  in  this  case,  and  I  think  that  the  learned  counsel, 
who  argued  on  each  side  with  great  ability,  agreed  that  it  was  so, 
and  did  not  either  of  them  raise  any  false  points. 

The  right  of  fishing  in  arms  and  creeks  of  the  sea  and  in  tidal 

rivers  is  originally  lodged  in  the  king,  yet,  as  Lord  Hale  (2)  says, 

"the  common  people  of  England  have  regularly  a  liberty  of 

fishing  in  the  sea,  or  creeks  or  arms  thereof,  as  a  public  common 

of  piscary,  and  may  not  without  injury  to  their  right  be  restrained 

of  it,  unless  in  such  places,  creeks,  or  navigable  rivers,  where 

either  the  king  or  some  subject  hath  gained  a  propriety  exclusive 

of  that  liberty."    One  of  the  modes  in  which  such  a  property  can 

be  gained  by  a  subject  is  by  prescription.    And  when  it  can  be 

shown  that  a  corporation  which  existed  before  the  time  of  legal 

memory,  and  was  therefore  capable  of  taking  by  prescription,  has 

as  far  back  as  living  memory  goes,  enjoyed  this  exclusive  right  of 

fishery,  excluding  the  common  liberty,  and  dealing  with  it  as  of 

right  as  a  distinct  and  separate  property,  and  there  is  nothing  to 

show  that  its  origin  was  modern,  the  proper  presumption  is,  as 

was  said  in  Malcolmson  v.  O'Vea  (3),  that  the  fishery  being  reason- 

(1)  1  D.  F.  &  J.  (2)  Pe  Jure  Maris,  jKirs  prima,  cap.  4. 

(3)  10  II.  L.  5\):). 
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H.  L.  (E.)  ably  shown  to  have  been  dealt  with  as  property  must  have  becoma 
1882       such  in  due  course  of  law,  and  therefore  must  have  come  into 
Goodman    existence  before  the  time  of  legal  memory. 

Mayor  op  '^^^  charter  of  Beginald  de  Vantort  confirmed  to  "  my  free 
Saltash.  burgesses  of  Essa  all  their  liberties  and  free  customs  hereunder 
Lord  Blackburn,  writtcu  which  they  had  in  the  time  of  my  ancestors."  This 
charter  was  inspected,  ratified,  and  approved  by  Kichard  II.  It 
is  not  dated,  but  as  Eeginald  de  Vantort  was  one  of  the  great 
barons  entrusted  with  enforcement  of  Magna  Charta  in  the  reign 
of  Henry  III.,  this  charter  is  sufficient  proof  that  the  free  burgesses 
of  Essa,  who  had  in  the  time  of  his  ancestors  the  liberties,  &c., 
which  he  confirmed  to  them,  were  a  corporation  existing  before 
the  time  of  legal  memory,  capable  of  having  at  that  time,  and  not 
improbably  actually  having,  a  property  in  the  fishery  in  that  part 
of  the  sea,  exclusive  of  the  common  liberty  of  the  common  people 
of  England  to  fish  there.  The  various  charters  to  be  found  in  the 
appendix  to  the  case  show  that  the  liberties  of  this  prescriptive 
corporation  of  Essa  were  from  time  to  time  confirmed,  enlarged,  and 
surrendered,  and  regulated,  and-  the  name  of  the  borough  was  by 
Queen  Elizabeth  changed  from  that  of  the  free  burgesses  of  Essa 
to  that  of  the  mayor  and  free  burgesses  of  Saltash.  Her  charter 
was  surrendered  by  the  then  corporation  to  Charles  II.,  who 
recreated  the  corporation,  and  George  III.,  on  the  corporation 
becoming  incapable  of  continuing  itself,  recreated  it.  There  is 
nothing  that  I  see  in  these  various  charters  indicating  that  the 
corporation  had  ever  an  exclusive  fishery,  but  there  is  nothing  in- 
consistent with  it,  and  it  was  not  disputed  at  the  bar  that  if  there 
was  a  prescriptive  right  of  exclusive  fishery  in  the  old  corporation 
of  Essa,  it  was  properly  and  validly  continued  down  to  the  present 
corporation,  neither  the  change  of  name  nor  the  surrenders  and 
regrants  in  any  way  affecting  their  property. 

The  proof  of  enjoyment  and  acts  of  ownership  by  the  corporation 
from  1680  downwards,  now  more  than  200  years,  is  such  as  would 
beyond  reasonable  doubt,  raise  the  presumption  that  the  corpora- 
tion had  enjoyed  this  exclusive  right  of  fishery  from  time  im- 
memorial, were  it  not  for  the  9  th  paragraph  of  the  case.  I  have 
felt  some  difficulty  from  not  being  able  to  understand  who  "  the 
free  inhabitants  of  ancient  tenements  in  the  borough  of  Saltash 
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are.  I  think  it,  however,  quite  clear  that  they  are  not  the  public    H.  L.  (E.) 
at  large,  and  that  the  acts  of  the  free  inhabitants  of  ancient  tene-  1882 
ments  in  taking  oysters  from  the  2nd  of  February  to  Easter  Eve  goodman 
are  not  acts  of  the  public,  as  such,  exercisiog,  though  only  during  -^^^^^^ 
a  limited  portion  of  the  year,  the  general  liberty,  from  which  the  Saltash. 
plaintiffs  claim  to  have  by  prescription  the  right  to  exclude  them  Lord  Biackbum. 
during  the  whole  year ;  but  only  acts  of  a  limited  portion  of  the 
public  claiming,  in  conjunction  with  the  plaintiffs,  to  exclude  the 
general  public  from  this  liberty. 

What  the  acts  of  ownership  and  the  fact  found  in  the  9th 
paragraph  taken  together  prove,  is  that  during  the  greater  part  of 
the  year  the  plaintiffs,  and  during  the  period  between  the  2nd  of 
February  and  Easter  Eve  the  plaintiffs  and  this  limited  portion 
of  the  public  as  tenants  in  common  with  the  plaintiffs,  have 
excluded  the  general  public.  I  cannot,  therefore,  agree  with 
Baggallay  L.J.  that  the  effect  of  this  paragraph  is  to  disprove 
the  exclusive  right  of  fishing,  and  show  that  all  the  public,  and 
the  defendants  as  part  of  them,  have  a  liberty  of  fishing,  either 
during  the  whole  year  or  this  limited  portion  of  it.  I  think, 
however,  that  if  the  free  inhabitants  of  ancient  tenements  in 
the  borough  of  Saltash  "  are  capable  of,  in  any  way,  acquiring  a 
right  of  property  in  the  fishery  during  this  limited  time,  the 
presumption  should  be  made  that  they  have  acquired  it.  If  they 
cannot  acquire  such  a  property,  the  privilege,  however  long  tole- 
rated, may  be  withdrawn. 

After  the  former  argument  it  was,  I  think,  agreed  that  this 
was  the  main  question,  and  also  that,  in  this  case,  it  is  to  be  con- 
sidered on  the  assumptions  that  the  plaintiffs  have  established 
the  prescriptive  right  of  fishery  against  the  public,  and  that  the 
defendants  have  not  established  that  they  were  incorporated  so 
as  to  be  capable  of  prescribing  in  their  own  right. 

I  do  not  attacli  any  weight  to  the  statement  in  paragragh  IG. 
I  do  not  doubt  its  truth,  but  the  unlimited  right  given  at 
common  law,  in  the  absence  of  prescription,  to  all  the  public  to 
fish  would  be  even  more  likely  to  destroy  the  oysters.  It  affords 
an  excellent  reason  why  the  mayor  and  aldermen,  if  they  have 
the  power— as,  till  I  learned  that  the  decision  of  this  House  was  to 
be  the  other  way,  1  thought  they  had — should  put  an  end  to  the 
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H.  L.  (E.)    practice,  or  put  it  under  such  restrictions  as  will  prevent  the 
1882      oysters  from  being  extirpated ;  just  as  it  affords  a  reason  why  the 
Goodman    Legislature  should  put  restrictions  on  the  common  law  right ;  but 
Mayor  of   ^^^^       prevent  the  mode  of  enjoyment  from  being  legal,  though 
Saltash.  wasteful. 

Lord  Blackburn.  I  do  uot  think  it  is  disputcd  that  the  law  was  accurately  stated 
by  Willes  J.  in  Constable  v.  Nicholson  (1),  where  he  says  : — 
"The  distinction  is  well  established  that  by  custom  you  may 
claim  an  easement  to  be  enjoyed  over  the  land  of  another,  but 
you  cannot  claim  a  profit  out  of  the  land.  The  only  difficulty  in 
these  cases  is  to'ascertain  what  is  a  profit  a  prendre,  and  what  an 
easement."  And  I  think  it  was  not  disputed  that  a  license  to 
take  and  carry  away  fish  for  sale  or  otherwise  is  a  license  of  a 
profit  a  prendre,  which  may  at  this  day  be  created  by  a  grant  to  a 
grantee,  capable  of  taking  an  interest  in  the  land :  Wichham  v. 
Hawker  (2)  ;  nor  that  there  was  not  any  difference  in  this  respect 
between  a  license  by  the  owner  of  a  prescriptive  fishery  in  the 
sea,  and  the  owner  of  a  fishery  in  an  inland  river.  And  as  such  a 
right  would  now  be  created  by  grant  to  any  body  capable  of 
holding  such  a  profit  in  land,  it  can  be  prescribed  for  by  any  one 
who  is  capable  of  prescribing.  I  think  the  law  is  that  though  a 
custom  may,  if  in  other  respects  reasonable,  establish  a  local  law 
in  a  particular  place  differing  from  the  common  law,  as  a  custom 
of  gavelkind,  or  borough  English,  and  many  others  which  could 
not  since  the  time  of  memory  be  created  by  anything  but  an  Act 
of  the  Legislature,  yet  prescription  can  only  be  of  something 
which  could  have  a  lawful  origin  at  common  law.  This  has 
often  been  laid  down.  I  will  only  refer  to  Dalton  v.  Angus  (3), 
where  the  Lord  Chancellor  (Selborne)  says  "  The  rule  as  to  pre- 
scription is  thus  stated  in  Sir  Francis  North's  argument  in  F otter 
V.  North  :  The  law  allows  prescriptions,  but  in  supply  of  the  loss 
of  a  grant.  Ancient  grants  happen  to  be  lost  many  times,  and  it 
would  be  hard  that  no  title  could  be  made  to  things  that  lie  in 
grant  but  by  showing  of  a  grant;  therefore  upon  usage  tem]^s 
dont,  &G.,  the  law  presumes  a  grant  and  a  lawful  beginning,  and 
allows  such  usage  for  a  good  title,  but  still  it  is  but  in  supply  of 

(1)  14  C.  B.  (N.S.)  240.  (2)  7  M.  &  W.  63. 

(3)  6  App.  Cas.  795. 
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the  loss  of  a  grant ;  and  therefore  for  such  things  as  can  have  no  H.  L.  (E.) 
lawful  heginning,  nor  be  created  at  this  day  by  any  manner  of  1882 
grants  or  reservation,  or  deed  that  can  he  supposed,  no  prescription  is  Goodman- 
good."  I  have  preferred  quoting  from  Dalton  v,  Angus  (1)  because  m^yok  of 
the  italics  are  Lord  Selborne's  and  shew  what  he  thought,  and  I  Saltash. 
think,  is  the  true  test.  Lord  Biackbum. 

I  have  come  to  the  conclusion  that  no  form  of  grant,  either 
ancient  or  modern,  could  be  framed  effectually  giving  to  a 
fluctuating  body  a  right  in  fee  to  a  profit  a  prendre  in  land,  either 
by  a  grant  to  that  body  direct,  or  by  casting  upon  the  grantee  in 
fee  of  a  several  fishery,  or  of  any  other  real  property,  an  obliga- 
tion to  permit  a  fluctuating  or  uncertain  body  to  take  such  a 
profit  a  prendre  out  of  the  subject  of  the  grant.  I  say  nothing, 
at  present,  as  to  whether  such  an  obligation  might  not  be  en- 
forceable as  a  trust.  I  confine  myself  to  the  question  -  at  law. 
But  as  I  fear  that  in  saying  this  I  differ  from  the  Lord  Chan- 
cellor, and  perhaps  some  others  of  your  Lordships,  I  roust  give 
my  reasons  at  more  length  than  I  should  have  otherwise  done, 
especially  as  this  question  was  not  raised  below,  or  at  least  not  so 
raised  as  to  lead  the  judges  to  discuss  it. 

Gateward's  Case  is  reported  in  6  Co.  Eep.  60,  and  also  in 
Cro.  Jac.  152.  The  two  reports  quite  agree,  and,  as  I  think, 
from  them  both  it  is  to  be  collected  that  the  reason,  or  at  least  a 
principal  reason,  why  the  custom  was  held  bad  was  that  it  is 
repugnant  to  the  nature  of  an  inheritance  in  a  profit  a  prendre  in 
real  property,  that  it  should  be  vested  in  a  body  not  capable  of 
releasing  or  dealing  with  it ;  or  at  least,  that  it  is  against  the 
policy  of  the  law  of  England  to  allow  it  to  be  so  vested.  This  is 
expressed  in  Cro.  Jac,  thus : — Nor  can  such  a  common  be 
released  ;  but  if  one  inhabitant  should  release,  another  which 
succeeded  him  might  claim  it ;  which  is  against  the  rules  of  law 
that  an  inheritance  in  a  profit  should  not  bo  discharged and  the 
4th  resolution  in  6  Co.  Eep.  is  to  the  same  effect.  This,  if  it  is  the 
reason  of  the  rule,  is  equally  strong  against  the  validity  of  a 
grant  direct  to  such  a  fluctuating  body  of  an  inheritance  in  a 
profit  in  land.  In  Constable  v.  Nicholson  [2)  Willes  J.  said  such 
a  grant  was  not  good.  In  Chilton  v.  Corporation  of  London  (3)  the 
(1)  G  App.  Cas.  705.         ('i)  11  C.  B.  (^.^.)  211.        (a)  7  Ch.  D.  710. 
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H.  L.  (E.)  Master  of  the  EoUs  said,  "Such  right  cannot  exist  by  grant." 

1882  And  I  have  not  been  able  to  find  any  case  in  which  it  has  been 

Goodman  said  that  such  a  grant  would  be  good,  unless  where  being  from 

Mayoe  of  Crown,  and  out  of  Crown  property,  it  might  be  implied  that 

Saltash.  the  Crown  created  the  grantees  a  corporation  for  this  special 

Lord  Blackburn.  purpOSC. 

But  it  was  argued  that  even  if  there  could  be  no  such  grant 
direct  to  the  fluctuating  body,  there  might  be  an  exception  or 
condition  in  the  original  grant  to  the  owners  of  the  fee,  requiring 
them  to  allow  such  a  fluctuating  body  to  take  a  profit  a  prendre 
out  of  the  land  so  granted,  and  that  such  an  exception  or  condi- 
tion would  be  good,  at  least  where  there  was  such  a  relation 
between  the  grantees  and  the  body  as  exists  between  a  corpo- 
ration of  a  town  and  the  whole  or  a  class  of  the  inhabitants 
of  that  town.  And  cases  were  cited  in  support  of  this  position 
which,  as  they  seemed  to  the  Lord  Chancellor  to  support  it, 
I  have  carefully  examined,  but  which  I  do  not  understand  as  he 
does. 

I  think  such  an  exception  or  condition,  operating  so  as  to  give 
to  that  fluctuating  body  an  inheritance  in  a  profit  in  land,  would 
be  just  as  open  to  the  objection  that  it  was  repugnant  to  the 
rules  of  law  not  to  allow  an  inheritance  in  a  profit  in  land  to 
vest  so  as  not  to  be  capable  of  being  discharged,  as  a  direct 
grant.  And  it  seems  to  me  a  strong  authority  against  the  vali- 
dity of  such  an  exception  or  condition  that  in  every  case  where  it 
was  proved  or  admitted  that  there  was  a  custom  for  a  fluctuating 
body  from  time  immemorial  to  take  a  profit  a  prendre  in  the  soil 
of  another,  the  presumption  that  the  fee  was  originally  conveyed 
subject  to  such  an  obligation  would  be  quite  as  strong  as  in  the 
present  case,  and  «the  right  of  the  fluctuating  body  if  properly 
pleaded  would  be  good,  if  good  here ;  and  in  the  recent  case  of 
Lord  Bivers  v.  Adams  (1),  where  no  point  turned  on  the  pleadings, 
it  ought  to  have  been  held  that  the  fee  was,  before  the  time  of 
legal  memory,  conveyed  to  the  person  whose  estate  Lord  Eivers  now 
has,  subject  to  such  an  obligation.  Yet  there  is  no  case  of  which 
I  am  aware  in  which  such  a  claim  has  ever  been  made,  certainly 
none  in  which  it  has  been  supported.  CocTcsedge  v.  Fanshaiv  (2) 
(1)  3  Ex.  D.  361.  (2)  1  Dougl.  118. 
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was  not  as  I  read  it  such  a  case.    The  claim  there  was  not  one    H.  L.  (E.) 

relating  to  real  estate  at  all,  and  GatewarcCs  Case  (1)  could  have  i882 

no  bearing  upon  it.    The  original  grant  of  the  Crown  (presumed  qoodman 

from  lonff  usasre)  to  the  corporation  of  London  was  to  take  a  tax  ^* 

,       ^        ,         ^  .  Mayor  of 

on  all  corn  imported  into  the  city.    And  the  question  was  whether  Saltash. 

there  could  be  a  lawful  origin  for  an  exception,  equally  proved  by  Lord  Biackbum. 

ancient  usage,  of  corn  consigned  to  the  freemen  of  the  city. 

The  Crown  had,  at  common  law,  a  right  to  take  certain  dues ; 

some  (either  before  or  after  legal  memory)  it  granted  to  subjects, 

some  it  retained  to  itself,  amongst  others  prisage  of  wine.  Petty 

customs  and  town  dues  were  very  often  granted  to  the  municipal 

corporation,  and  the  duty  on  corn  sued  for  in  Cocksedge  v.  Fan- 

shaw  (2)  seems  to  have  been  granted  to  the  city  before  the  time 

of  memory.    Lord  Hale,  in  his  treatise  concerning  the  customs, 

part  3  of  his  treatise  De  jure  Maris,  chapter  3  (I  quote  from  Har- 

graves'  Law  Tracts,  Dublin  edition,  a.d.  1787,  page  125)  says  that 

such  rights  may  be  discharged  or  transferred,  and  "  touching  the 

former  of  these,  how  this  discharge  may  be  had,  I  shall  set  down 

the  learning  thereof  in  these  ensuing  propositions."    Of  these  I 

shall  only  read  the  third.    "  A  man,  or  town,  or  corporation  may 

have  a  discharge  of  prisage  by  charter ;  and  this  is  without  all 

question,  as  shall  be  shewn.    If  the  king  grant  to  the  mayor  and 

commonalty  of  the  city  of  London,  quod  omnes  cives  civitatis 

predictae  shall  be  free  of  prisage,  though  the  charter  be  granted 

to  the  corporation,  yet  the  exemption  is  well  transferred  to  par- 

•ticular  persons ;  and  so  in  case  of  a  discharge  of  toll,  of  putting 

into  juries,  and  the  like  privileges  of  discharge." 

This  was  solemnly  decided  in  the  great  case  of  Walter  v. 

Hanger  (3).    It  is  only  material  to  say  that  the  charter  there 

relied  on  was  after  the  time  of  legal  memory,  namely,  in  the 

1st  Edward  III.    And  the  same  is  the  law  as  to  a  discharge  by  a 

subject  to  whom  the  right  to  take  tolls  had  been  transferred,  as 

appears  by  the  case  of  the  mayor  and  commonalty  of  Nicholl 

against  the  mayor  &c.  of  Derby,  cited  in  Mellor  v.  8;pateman  (4). 

There  the  deed  by  which  the  mayor]  tl'c.  of  Derby  covenanted 

with  the  mayor  &c.  of  Nicholl  not  to  take  toll  from  the  com- 


(1)  G  Co.  Eep.  GO. 

(2)  1  Dougl.  118. 

(3)  1  Roll.  Rep.  133 ;  Moore,  833. 


(4)  1  Wms.  Saund.  (Gth  Ed.),  31-1'; 
Year  Bcok,  18  Ed.  3,  17. 
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H.  L.  (E.)   monalty  of  Niclioll  was  produced  in  court,  and  it  was  held  that 
1882      an  action  lay  by  the  corporation  of  Nicholl,  though  the  damage  was, 
Goodman    it  was  argued,  not  to  the  corporation  of  Nicholl,  but  to  the  indi- 
Mator  op   "^i^u^^s  from  whom  the  tolls  were  taken.    These  cases  are  not  in 
Saltash.    the  slightest  degree  inconsistent  with  the  reason  which  I  think 
Lord  Blackburn,  was  the  grouud  of  Gateward's  Case  (1),  for,  in  the  first  place,  there 
was  no  profit  taken  in  the  soil  or  in  any  way  connected  with  the 
soil ;  and,  secondly,  they  were  cases  of  discharge,  not  of  grant. 
But  they  are  very  strong  to  shew  that  Lord  Mansfield  was  quite 
right  when  he  said  that  a  grant  to  take  tolls,  subject  to  an  exemp- 
tion that  they  should  not  be  taken  from  a  certain  class  of  freemen, 
would  not  have  been  void.    In  fact,  there  are  many  towns  in 
England  where  the  town  dues  are  not  exacted  from  the  citizens 
of  London  or  the  cinque  ports,  the  grant  from  the  Crown  under 
which  the  town  dues  are  claimed  having  presumably  been  after 
the  date  of  the  exemptions  by  charter  of  the  citizens  of  London 
and  of  the  cinque  ports  from  all  dues. 

Neither  can  I  put  the  same  construction,  on  the  effect  of  the 
cases  as  to  the  form  of  pleading  in  prescription,  which  was  put  in 
the  argument. 

I  have  no  doubt  that  a  right  to  take  a  profit  in  alieno  solo  may 
at  this  day  be  granted  in  gross  to  a  common  person  in  fee,  as 
indeed  was  done  in  WicJcham  v.  Hawker  (2),  or  in  gross  to  a  corpo- 
ration in  fee.  And  it  may  also  be  made  appendant  to  other  lands 
and  so  as  to  be  conveyed  along  with  them.  And  as  such  an  inte- 
rest could  be  created  now,  it  is  clear  that  it  might  be  prescribed 
for.  That  is  in  no  way  inconsistent  with  what  I  take  to  be  the 
reason  of  Gateward's  Case  (1),  for  such  a  person  can  always  release 
or  otherwise  part  with  the  right. 

The  owner  of  the  profit  a  prendre  may  take  it  in  person  or  by 
his  servants.  But  he  may  also,  whether  the  profit  is  in  gross  or 
appendant  to  land,  get  the  benefit  of  his  profit  a  prendre,  by  selling 
or  letting  an  interest  in  it,  for  a  longer  or  shorter  term,  to  any  per- 
son capable  of  taking  such  an  interest,  and  so  long  as  that  interest 
endures  the  donee  has  an  irrevocable  license  to  take  so  much  of 
the  profit.  And  it  is  clear  justice  that  the  tenant  or  other  person 
taking  an  interest  ought,  by  good  pleading,  to  be  able  to  protect 
himself  if  an  action  be  brought  against  him  by  the  owner  of  the 
(1)  6  Co.  Eep.  60.  (2)  7  M.  &  W.  63. 
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servient  tenement  for  using  the  right  whilst  his  interest  endures,   H.  L.  (E.) 
whether  that  interest  was  long  or  short.    And  the  mode  in  which  1882 
this  should  be  done  was  the  question  in  the  case  of  the  City  of  qoot^an 
Coventry  (1).    At  that  time,  according  to  Beatson's  Political  -^i^^mo-p 
Index,  Brian  was  Chief  Justice  of  the  Common  Pleas,  Littleton  Saltash. 
and  Choke  were  puisne  judges.     Catesby  was  not  a  judge  till  Lord  Biackbura. 
some  years  later,  and  Genney  and  Pigot  never  were  judges  at  all, 
and  these  three  must  have  been  sergeants  and  probably  counsel 
for  the  parties.  There  the  plea,  as  first  pleaded,  was  that  Coventry 
was  an  ancient  city,  and  that  all  the  citizens  and  inhabitants  have 
had,  from  time  immemorial,  common  for  their  beasts,  levant  and 
couchant,  in  the  city  in  the  locus  in  quo,  and  the  defendant  being 
an  inhabitant  put  his  beasts  in.    This  was  demurred  to  by  Pigot, 
on  the  ground  that  an  inhabitant  in  the  city,  who  was  at  most  a 
tenant  at  will,  could  not  prescribe.    It  was  agreed  that  this  was 
so,  and  then  the  question  discussed  was  how  the  plea  should  be 
amended.    Littleton  seeons  at  first  to  have  thought  that  the  plea 
ought  to  be  that  there  was  a  custom  in  the  city  of  Coventry  for 
the  inhabitants  to  have  common  in  the  locus  in  quo,  and  that  the 
issue  should  be  on  the  custom ;  which  would  have  been  a  direct 
authority  against  what  was  afterwards  decided  in  Gateward's 
Case  (2).    But  Brian  pointed  out  that  the  custom  bound  the  land 
and  not  the  person,  and  after  some  discussion,  in  which  Littleton 
referred  to  a  case  in  the  Exchequer  which  made  against  his  first 
view,  Choke  said  that  the  prescription  was  in  the  city,  and  that 
the  inhabitant  was  in  the  same  position  as  if  he  was  tenant  at  will 
to  the  city,  and  that  the  "  plea  might  be  in  this  form,  that  the 
mayor  and  citizens  have  had  the  right  of  common  for  them  and 
all  the  inhabitants  in  the  city,  and  could  not  be  otherwise."  (3) 
On  this,  Pigot  said  that  if  such  was  the  opiuion  of  the  Court,  and 
the  defendant  would  plead  in  that  form,  he  would  take  issue  on 
the  plea.    On  a  later  day  in  the  same  term,  Trinity  Term  (pi.  16), 
the  defendant  put  in  his  plea,  wishing  to  allege  the  common  to  be 

(1)  Year  Book,  15  Ed.  4,  Trinity  inhabilant  ost  conio  toiiaut  a  volunt, 
Term,  pi.  7.  issiiit  que  lo  proscrijitiou  poit  cstrc  iu 

(2)  6  Co.  Rep.  GO.  ticl  fonuc,  que  le  Uirtjor  ot  les  oitizeus 

(3)  As  I  may  "liavc  mistranslated  de  Coveutrc  ont  ewe  comcu,  etc., 
what  Choko  says,  I  insert  the  original  pur  eux  et  touts  les  inhabitants  deins 
Norman  French:  "fSichic;  clicscun  mcme  le  city  et  niciit  autremeut." 
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H.  L.  (E.)    for  all  beasts,  and  to  leave  out  the  averment  that  it  was  for  beasts, 
1882      levant  and  couchant,  in  the  city.    Pigot  demurred  on  the  ground, 
Go^AN       ^  understand  it,  that  the  only  reason  that  the  inhabitant  had 
Mayor  of  was  in  the  same  situation  as  a  tenant 

Saltash.    at  will  to  the  city,  who  had  the  city  to  which  the  common  was 
Lord  Blackburn,  appendant,  and  that  therefore  the  plea  was  not  good  for  any  beasts 
save  those  levant  and  couchant  in  the  city,  and  of  this  opinion 
were  the  Court.    But  Pigot  said  that  a  man  might  have  common 
in  gross  attached  to  his  person  for  beasts  not  levant  and  couchant. 
It  seems  plain  that  this  was  a  case  of  common  appended  to  the 
property  in  the  city.    And  it  certainly  seems  to  me  far  from  being 
an  authority  for  saying  that  the  inhabitant  had  a  right,  as  against 
the  city,  to  have  this  common.    All  that  was  decided  was  that  a 
tenant  at  will  of  part  of  the  dominant  tenement  might  justify  putting 
on  the  servient  tenement,  beasts  which  were  levant  and  couchant 
on  the  dominant  tenement.  And  this  is,  I  think,  the  rule  of  plead- 
ing which  is  stated  in  the  6th  resolution  of  GatewardJs  Case  (1). 
There  is  a  mistranslation  or  misprint,  I  do  not  know  which,  in 
the  first  edition  of  Coke's  reports  in  English,  which  renders  this 
resolution  as  printed  unintelligible,  and  it  has  not  been  corrected 
in  any  of  the  subsequent  editions.    On  reference  to  the  original 
in  French  it  will  be  found  that  Lord  Coke  wrote  "  as  he  who  hath 
not    auscun  ')  any  interest  cannot  have  ('  auscun ')  any  common,, 
so  there  is  none  who  hath    auscun ')  any  interest,  albeit  but  at 
will,  and  ought  to  have  common,  but  what,  by  good  pleading,  he 
may  enjoy  it."    And  so  in  White  v.  Coleman  (2),  the  mayor  and 
burgesses  prescribed  properly  enough  for  common  of  estovers  for 
them  and  every  inhabitant  to  burn  in  their  houses.  Common 
of  estovers,  from  its  nature,  must  be  appurtenant  to  the  land  on 
which  stand  the  houses  in  which  they  are  to  be  burned.    It  is  not 
necessary  to  inquire  as  to  the  ruling  that  this  prescription  was 
good  for  new  houses,  for  that  is  not  material  in  this  case. 

Bodies  corporate  may  as  such  hold  property  in  their  corporate 
capacity,  and  it  is,  T  think,  incident  to  the  nature  of  a  corporation 
that  there  should  be  a  power  in  the  governing  body  from  time  to 
time  to  make  ordinances  for  the  management  of  that  property^ 
In  the  charter  of  Queen  Elizabeth  such  a  power  is  expressly  given 
(1)  6  Co.  Eep.  60.  (2)  Freem.  134, 
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to  the  mayor  and  aldermen,  or  the  major  part  of  them,  in  convo-  H.  L.  (E.) 
cation,  to  make  from  "  time  to  time  "  such  ordinances  as  to  them  1882 
in  their  discretion  may  seem  meet,  inter  alia,  "for  the  letting  and  goodman 
demising  of  the  lands,  tenements,  possessions,  revenues,  and  here-  j^j^yok  of 
ditaments,  given,  granted,  or  assigned,  or  hereafter  to  be  given,  Saltash. 
granted,  or  assigned  to  the  mayor  and  free  burgesses  and  their  Lord  Biackbura 
successors." 

I  suppose  an  ordinance  directing  that  any  property  belonging 
to  the  corporation  should,  till  further  order,  be  enjoyed  by  the 
individual  burgesses  would  be  good  enough ;  and  in  all  corpora- 
tions, whilst  such  an  ordinance  allowing  the  individual  burgesses 
to  enjoy  a  right  of  common  existed,  the  burgesses  could  plead  the 
prescription  for  their  benefit  to  protect  themselves,  just  as  the 
tenants  at  will  could,  and  I  think  the  various  cases  referred-  to  go 
no  further  than  this.  And  if  the  ordinance  thus  made  was 
revocable,  it  would  be  in  no  way  inconsistent  with  Gateward's 
Case  (1),  and  I  am  not  aware  of  any  authority  for  saying  that  such  a 
by-law  or  ordinance,  however  ancient,  was  irrevocable,  till  some 
rights  given  to  freemen  and  others  were  made  so  by  the  2nd 
section  of  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76 ; 
see  HojctJcins  v.  Mayor  of  Swansea  (2).  But  in  no  way  can  the 
9th  paragraph  of  the  case  be  understood  as  stating  a  right  that 
comes  within  that  enactment.  The  corporation,  I  think,  just 
like  any  other  owner  in  fee,  can  deal  with  their  property,  and 
release  or  discharge  it,  unless  they  have  conveyed  it  with  the 
property  in  a  part  of  the  dominant  tenement  to  someone  else,  and 
in  that  case  the  owner  of  the  property  to  which  it  was  appendant 
could  release  it.  But  whatever  may  be  the  meaning  of  the  "free 
inhabitants  of  ancient  tenements,"  it  oanDot  be  construed  as  mean- 
ing the  owners  of  property  to  which  the  right  of  fishing  was 
appendant.  It  is  not  impossible  that  there  was  once  a  by-law  or 
ordinance  allowing  the  inhabitants  of  the  town  freely  to  take 
oysters  from  the  2nd  of  February  to  Easter  Eve ;  at  least  its 
existence  would  be  a  lawful  origin  for  the  practice  stated  in 
paragraph  9.  But  if  there  was  one  it  was  revoked  when  the 
mayor  and  aldermen  made  the  leases  in  1680,  and  whatever 
reason  the  inhabitants  then  living  might  have  had  to  complain, 

(1)  G  Co.  l^ep.  GO.  (2)  1  I\r.  &  W.  G21. 
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H.  L.  (E.;  I  cannot  see  wliy  that  revocation  should  not  be  effectual  against 

1882  those  who  have  two  hundred  years  after  become  inhabitants. 
Goodman  It  was  argued  that  at  all  events  such  a  grant  in  favour  of  a 
Mayor  of  fluctuating  body  might  be  worked  out  by  treating  the  corporation 
Saltash.  as  a  trustee,  and  the  intervention  of  the  Court  of  Chancery.  I 
i<s>Td  Blackburn,  speak  with  diflSdonce  on  a  subject  with  which  I  am  not  very  con- 
versant, but  I  believe  the  rule  against  perpetuities,  which  is 
founded  on  nearly  the  same  reason  as  that  of  Gateward's  Case  (1), 
applies  to  all  trusts,  except  those  in  which  the  sovereign  has  the 
power,  as  being  the  ultimate  trustee  for  charitable  uses,  of  alter- 
ing them.  And  though  there  are  many  cases  to  the  effect  that 
a  trust  for  public  purposes,  not  confined  to  the  poor,  may  be  con- 
sidered charitable  for  many  purposes,  I  do  not  know  of  any  that 
say  that  such  a  trust  as  is  now  supposed  would  be  taken  out  of  the 
rule  against  perpetuities ;  and  Came  v.  Long  (2)  seems  rather 
against  it.  As,  however,  the  noble  Earl  (Earl  Cairns)  agrees  with 
the  Lord  Chancellor  that  such  a  trust  would  not  be  held  void 
in  Equity  as  being  against  the  rule  against  perpetuities,  I  do  not 
venture  to  differ  from  them.  But  I  do  feel  strongly  that,  after  the 
numerous  cases,  from  Gateward^s  Case  (1)  down  to  Lord  Bivers  v. 
Adams  (3),  in  no  one  of  which  was  it  ever  suggested  that  such  a 
trust  should  be  presumed,  your  Lordships  should  not  presume  it 
here,  unless  some  distinction  can  be  shewn  why  the  corporation 
of  Saltash  should  be  presumed  to  be  a  trustee,  and  a  private 
person  owner  of  an  estate  in  fee,  like  Lord  Rivers,  should  not ; 
which  is  hardly  done  to  my  satisfaction. 

If,  therefore,  it  depended  on  my  opinion,  the  judgment  of  the 
Court  of  Appeal  should  be  affirmed,  and  this  appeal  dismissed, 
with  costs. 

Lord  Watson  : — 

My  Lords,  the  questions  raised  in  this  appeal  belong  to  a  de- 
partment of  English  law  with  which  I  am  not  familiar ;  and  I 
have  experienced  great  difficulty  in  forming  an  opinion  upon 
them,  satisfactory  to  my  own  mind.  Having,  however,  done  my 
best  to  examine,  for  myself,  the  numerous  authorities  cited  in  the 

(1)  6  Co.  Rep.  60.  (2)  29  L.  J.  (Ch.)  503.  (3)  3  Ex.  D.  361. 
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course  of  the  arguments  at  your  Lordships'  Bar,  I  have  come  to    u.  L.  (K) 
the  conclusion  that  the  appellants  ought  to  prevail ;  and  seeing  1882 
that  the  facts  of  the  case  and  these  authorities  have  already  been  Goodmax 
fully  commented  upon,  I  shall  endeavour  very  briefly,  to  indicate    mayor  of 
the  considerations  which  have  led  me  to  that  result.  Saltash. 

The  right  of  the  corporation  of  Saltash  to  a  several  oyster  LordWatsoo. 
fishery  in  the  river  Tamar  is  not  established  by  any  written,  or,  as 
it  has  been  styled,  paper  title.  The  progressive  charters,  produced 
and  founded  on  by  the  respondents,  do  carry  back  the  origin  of 
the  corporate  body,  whose  constitution  has  undergone  several 
changes,  to  a  period  antecedent  to  Magna  Charta ;  and  their 
terms  are  not  inconsistent  with  the  fact  of  the  corporation  having 
acquired  and  possessed  a  right  of  several  fishery  beyond  the  time 
of  legal  memory.  The  existence  of  the  right,  its  nature,  and  its 
extent,  are  all  dependent  upon  evidence  of  user,  and  I  apprehend, 
that  the  right  asserted  by  the  respondents  can  only  be  sustained, 
in  so  far  as  it  is  supported  by  such  evidence. 

I  think  it  is  proved,  as  matter  of  fact,  that,  subject  to  one 
notable  exception,  the  respondents  have  from  time  immemorial 
had  exclusive  possession,  as  owners,  of  the  several  oyster  fishery 
which  they  claim.  But  it  is  also  established  as  matter  of  fact  by 
the  admission  of  parties — an  admission  which  appears  to  me  to 
be  not  only  consistent  with,  but  supported  by,  the  evidence  in  the 
case — that,  from  the  earliest  period  until  the  year  1875,  concur- 
rently with  the  possession  had  by  the  corporation,  the  free  inha- 
bitants of  ancient  tenements  in  the  borough  of  Saltash,  in  each 
year,  from  the  2nd  day  of  February  to  Easter  Eve,  took  and  carried 
away  oysters  from  the  fishery  in  question,  without  stint,  for  sale 
and  other  purposes.  During  that  limited  period,  the  corporation 
have  never  had  exclusive  possession,  but  a  possession  shared  by 
the  inhabitants  of  ancient  tenements,  by  whom  the  privilege  wa^j 
claimed  as  matter  of  right. 

In  the  face  of  the  admissions  made  by  the  corporation,  I  cannot 
assume  as  matter  of  fact,  that  the  privilege  annually  exercised  hv 
the  inhabitants  of  ancient  tenements  had  its  origin  in,  and  was 
dependent  upon,  an  ordinance  or  any  other  form  of  license  from 
the  corporation.    No  doubt,  the  admission  must  be  disregarded. 
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Lord  Watson. 


if  it  can  be  shewn  tliat  it  is  contrary  to  fact,  and  that  these  inha- 
bitants fished  by  leave  of  the  corporation  ;  but  I  can  find  nothing 
in  the  evidence  which  warrants  that  inference.  Yet  it  may  be 
matter  of  legal  inference  that  their  possession  was  attributable  to 
mere  tolerance,  although,  in  point  of  fact,  they  fished  as  in  the 
assertion  of  a  right ;  and  I  think  that  must  be  the  inference  in 
law,  unless  it  can  be  shewn  that  the  right  which  they  asserted  is 
capable  of  having  a  legal  origin.  The  real  question,  therefore, 
comes  to  be,  whether  the  immemorial  possession  of  these  inhabit- 
ants of  ancient  tenements,  which  has  been,  in  fact  coeval  with 
the  immemorial  possession  of  the  corporation,  ought  in  law,  to  be 
ascribed  to  a  condition  in  favour  of  that  class,  qualifying  the 
original  grant  of  the  fishery  to  the  corporation. 

The  authorities  conclusively  establish  that  a  fluctuating  body, 
such  as  the  inhabitants  of  ancient  tenements  within  a  borough, 
cannot  by  prescriptive  possession,  acquire  for  themselves  a  right 
to  a  profit  a  prendre  in  alieno  solo.  That  was  expressly  ruled  in 
GatewardJs  Case  (1),  and  in  Lord  Bivers  v.  Adams  (2) ;  and  it 
seems  to  follow  from  the  rationes  assigned  by  the  judges  who 
decided  these  and  other  similar  cases,  that  a  direct  grant  of  a 
right  of  that  nature  to  such  a  fluctuating  body  would  not  be 
effectual.  On  the  other  hand,  it  has  been  held  in  Boteler  v. 
Bristow  (3),  and  in  White  v.  Coleman  (4)  that  immemorial  pos- 
session of  a  profit  a  prendre  in  alieno  solo,  by  the  inhabitants  of  a 
borough,  not  being  necessarily  burgesses,  will  enable  them  to 
defend  themselves  against  any  attempt  on  the  part  of  the  owner 
of  the  solum  to  interfere  with  their  privilege,  by  ascribing  their 
possession  to  the  title  of  the  corporate  body,  entrusted  with  the 
<:ivic  government  of  the  borough  in  which  they  reside. 

I  humbly  conceive  that  the  claim  put  forward  by  the  appel- 
lants, on  behalf  of  the  free  inhabitants  of  ancient  tenements 
within  the  borough  of  Saltash  may  be  sustained,  without  violating 
the  principles  established  by  Gateward's  Case  (1),  and  the  other 
authorities  which  have  been  referred  to.  I  venture  to  think  that 
the  corporation  of  Saltash,  and  the  inhabitants  of  its  ancient 


(1)  6  Co.  Rep.  60. 

(2)  3  Ex.  D.  361. 


(3)  Year  Book,  15  Ed.  4,  29  b,  32  b. 

(4)  Freen.  134 ;  3  Keb.  247. 
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tenements,  do  not  stand  to  each  other  in  the  relation  of  strangers  ;  H.  L.  (E.) 
and  that  the  uniform  and  well-defined  privilege  of  taking  oysters,  1882 
which  that  class  of  the  borough  community!  has  immemorially  Goodman 
enjoyed,  has  not  been  exercised,  in  alieno  solo,  within  the  mean-  ^^ob  of 
ing  of  these  authorities.  I  am  of  opinion  that  it  ought  to  be  pre-  Saltash. 
sumed,  that  the  original  grant  of  the  fishery  to  the  corporation  Lord  Watson, 
was  made  subject  to  the  condition  that  the  class  of  inhabitants, 
which  the  appellants  represent,  should,  in  all  time  coming,  possess 
and  enjoy  the  right  which  is  now  claimed  for /.them.  Having 
regard  to  the  relative  positions  of  the  corporation,  and  of  these 
inhabitants,  I  can  see  no  good  reason  why  a  qualification  of  the 
grant,  expressed  in  these  terms,  should  not  have  been  held  suffi- 
cient to  constitute  what,  in  the  law  of  England,  is  known  as  a 
charitable  trust,  in  the  corporation  for  their  benefit.  And  having 
regard  to  the  facts  proved  or  admitted  in  the  present  case,  I  can 
see  no  good  reason  for  refusing  to  give  effect  to  the  presumption 
that  the  title  of  the  corporation  is  and  always  has  been,  qualified 
by  such  a  condition.  If  the  respondents  had  been  able  to  produce 
a  grant  of  the  fishery  to  the  corporation,  in  terms  absolute  and 
unqualified  by  any  condition,  or  if  they  had  established  the  fact 
that,  before  the  inhabitants  of  ancient  tenements  began  to  exercise 
their  privilege,  the  corporation  had  the  sole  and  exclusive  posses- 
sion of  the  fishery,  there  might  have  been  room  for  holding  that 
the  appellants  were  now  endeavouring  to  set  up  a  claim  adverse 
to  the  title  of  the  corporation.  Bat  it  is  an  admitted  fact  that 
the  possession  of  the  corporation,  which  constitutes  its  only 
evidence  of  title,  has  never  been  exclusive  of,  but,  on  the  con- 
trary, that  it  has  been  limited  by  and  concurrent  with  the  pos- 
session of  these  inhabitants ;  and  I  think  the  evidence  establishes, 
that  the  privilege  exercised  by  these  inhabitants,  was,  until  very 
recently,  conceded  to  them  as  matter  of  right,  and  not  by  way  of 
tolerance.  In  these  circumstances,  the  presumption  for  which 
the  appellants  contend  appears  to  me  to  be  in  fact  reasonable  and 
probable ;  and  seeing  that,  in  my  opinion,  it  is  not  excluded  by 
any  legal  principle,  and  will  give  a  lawful  origin  to  the  privilege 
which  the  inhabitants  of  ancient  tenements  have  immemorially 
enjoyed,  I  think  the  presumption  ought  to  be  sustained,  and  the 
judgment  of  the  Court  below  reversed. 
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H.  L.  (E.)  LoED  Beamwell: — 

]^  My  Lords,  in  this  case  I  agree  entirely  with  the  reasons  and 
Goodman  conclusions  of  the  Lord  Chancellor  and  in  his  application  of  the 
Mayor  OP  authorities  he  has  cited.  But  having  formed  an  independent 
Saltash.    Qpi^ioj^  I  i^ad  better  shortly  state  it. 

I  think  there  never  was  a  stronger  case  than  that  of  the  appel- 
lants, one  that  the  law  is  more  bound  to  sustain  if  it  can.  It  i& 
found  that  they  have  had  and  enjoyed,  claiming  as  of  right,  from 
time  immemorial  that  which  they  now  claim.  And  their  case  ia 
not  that  of  a  fixed  and  permanent  body  like  a  corporation,  or  of  a 
lord  of  a  manor  claiming  a  title  against  the  public ;  the  claimants 
knowing  their  rights  and  always  ready  to  extend  them  ;  the  public 
ignorant  of  the  rights,  and  of  course  made  up  of  persons  who 
cannot  be  said  to  represent  those  who  lived  before  them.  But 
the  case  is  that  of  a  varying  body,  against  a  fixed  and  permanent 
body,  which  had  every  interest  to  resist  the  exercise  of  that  which 
was  claimed  against  them.  If,  therefore,  the  appellants  can  have 
such  a  right,  we  ought  to  say  they  have  it.  I  think  they  can 
have  it,  not  as  a  right  by  prescription  in  alieno  solo,  but  on  other 
considerations. 

The  Crown  before  Magna  Charta  had  no  right  of  separate 
fishery  in  arms  of  the  sea.  Unless  that  was  granted,  and  by  the 
very  grant  created,  all  the  Crown's  subjects  might  fish.  Now,., 
why  might  not  the  Crown  grant  and  create  such  right  except  as 
to  certain  persons  at  certain  times,  leaving  them  at  those  times  to 
their  common  law  right  ?  I  cannot  see.  I  think  it  might  well 
be.    I  think  this  is  shewn  by  Cocksedge  v.  Fanshawe  (1). 

It  is  said  that  that  case  does  not  shew  that,  and  that  what  waa^ 
claimed  and  allowed  there  was  not  the  right  to  have  or  take 
something, — only  a  discharge,  a  right  to  be  free  from  something. 
But  what  is  an  exclusive  right  of  fishery  ?  It  is  a  right  by  its 
very  name  to  exclude.  And  what  is  the  appellants'  claim,  but  of 
a  right  at  a  certain  season  to  be  free  from  that  exclusion  ?  Lord 
Mansfield  expressly  puts  the  case  of  an  exception,  in  the  original 
grant  of  the  tolls,  in  favour  of  freemen.  If  I  am  asked  whether  I 
believe  there  was  such  a  grant  with  such  an  exception  as  I  have 
supposed,  I  answer,  I  believe  in  the  exception  at  least  as  much  as. 

(1)  1  Dougl.  123. 
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in  the  grant.    If  such  a  thing  could  not  be,  then  I  would  much  H.  L.  (E.) 

rather  believe  and  find  that  the  corporation  had  no  title,  but  had  1882 

from  time  to  time  encroached  on  the  public  except  in  so  far  as  Goodman 

the  appellants  and  their  predecessors  had  withstood  them.    In  j^i^Yo^op 

either  view  I  think  the  appellants  are  entitled  to  our  judgment.  Saltash. 

As  to  the  argument  that  a  perpetuity  which  cannot  be  released  Lord  Bramweiu 
is  created,  the  answer  is  that  the  perpetuity  is  only  that  which 
all  the  Queen's  subjects  have,  viz.,  to  fish  in  an  arm  of  the  sea. 

Lord  Fitzgerald: — 

My  Lords,  I  have  read  the  judgment  of  the  Lord  Chancellor, 
and  I  concur  in  it.    It  seems  to  me  that  the  respondents  have 
established  a  title  in  themselves  to  the  several  fishery  in  contro- 
versy exclusive  of  the  public,  but  subject  to  a  condition  in  favour 
of  the  free  inhabitants  of  ancient  tenements  within  the  boTough. 
We  cannot  get  rid  of  the  9th  paragraph  of  the  case  by  any 
supposition  that  the  privilege  there  so  clearly  stated  and  admitted 
was  exercised  merely  by  permission  and  at  the  will  of  the  corpora- 
tion or  under  a  by-law  capable  of  revocation,  or  otherwise  than 
as  a  claim  of  right  exercised  as  such,  from  time  immemorial. 
The  admission  in  paragraph  9  is  so  strong  and  so  unequivocal 
that  we  must  interpret  it  as  the  admission  of  the  user  of  a  privilege 
co-existent  with  the  corporation  itself,  and  exercised  as  of  right 
and  without  interruption  from  time  immemorial.    We  have  only 
to  inquire  whether  such  a  privilege  could  by  any  possibility  have 
had  a  legal  commencement,  and  we  must  presume  everything  in 
its  favour.    Although  the  charter  of  Reginald  de  Yantort  is  the 
earliest  we  have  before  us,  he  did  not  create  the  borough  of  Essa, 
for  his  is  a  charter  of  confirmation  to  the  burgesses  of  that  which 
they  had  in  time  of  his  ancestors,  and  we  have  no  means  of  know- 
ing what  was  the  origin  of  the  borough.    We  know  not  whether 
it  was  a  borough  by  prescription  and  not  by  charter,  or  whether 
it  may  not  have  had  its  origin  before  the  Conquest  and  before  tho 
introduction  of  feudal  rule.  Probably  it  was  in  its  origin  a  baronial 
and  not  a  royal  borough,  for  there  is  no  doubt  that  before,  and  for 
a  considerable  time  after,  the  Conquest  the  great  nobles  claimed 
and  exercised  the  prerogative  within  their  own  demesnes  of  con- 
ferring corporate  privileges  on  their  own  towns.    The  recitals  in 
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H.  L.  (E.)   the  charter  of  Eeginald  de  Yantort  indicate  that  the  borough  of 
1882       Essa  was  originally  of  that  character,  and  one  of  very  early  origin. 
Goodman  objects  of  creating  such  a  corporation  was  to  confer 

Mayor  of  P^'^i^^g^s  on  the  members  of  the  corporate  body  under  one  general 
Saltash.  description,  and  remove  the  necessity  of  a  grant  to  each  indi- 
Lord  Fitzgerald,  vidual  member,  and  hence  it  may  not  be  unreasonable  to  infer 
that  the  original  grant,  whatever  it  may  have  been,  to  the  corpo- 
ration of  Essa,  was  on  condition  that  some  privileges  should  be 
allowed  to  those,  who,  as  a  class,  were  either  members  of  the 
corporate  body,  or  lived  within  the  territorial  ambit  of  the 
borough,  and,  as  such,  subject  to  the  corporate  authority,  and 
liable  to  perform  corporate  duties.  Whatever  the  terms  of  the 
original  gift  may  have  been,  or  whatever  the  character  of  the 
privilege  bestowed  on  the  free  inhabitants  of  ancient  tenements 
in  the  borough,  the  fact  seems  necessarily  to  imply  that  the 
parties  so  described  were  then  in  some  way  or  other  capable  of 
taking  and  enjoying  the  privilege. 

The  special  case  affords  no  interpretation  of  free  inhabitants, 
and  I  understood  from  Mr.  Mackenzie  that  he  did  not  contend 
that  it  meant  freemen but  I  presume  that  he  intended  "  free- 
men" in  the  modern  and  perverted  application  of  the  term. 
Probably  "  free  "  was  used  to  distinguish  the  individual  from  one 
who  was  not  free  and  was  classed  as  a  villein,  to  whom  no  privi- 
leges were  usually  conceded.  Free  inhabitant  householders  con- 
stituted a  class  well  recognised  in  the  early  period,  when  the 
incorporation  of  towns  first  commenced,  and  they  usually  con- 
stituted the  burgesses,  or  the  body  from  whom  the  burgesses 
came.  They  usually  contributed  to  the  public  charges  whatever 
they  were,  and  took  their  part  in  bearing  the  public  duties. 
They  participated  usually  in  the  benefits  conferred  on  the  town 
and  became  subject  to  its  duties.  The  free  mhabitants  of  ancient 
tenements  were  probably  either  originally  members  of  the  corpo- 
ration itself,  or  a  recognised  class  within  the  borough,  on  whom 
privileges  were  conferred  in  respect  of  their  having  erected  houses 
within  its  limits,  and  being  inhabitants  or  residents  therein. 

There  are  many  instances  to  be  found,  amongst  ancient  records, 
of  grants  of  privileges  to  a  class  within  a  corporation. 

I  see  nothing  unreasonable  in  presuming  that  the  prescriptive 
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.grant  to  the  corporation  of  Essa  was  subject  to  a  condition,  that  H.  L.  (E.) 
the  free  inhabitants  of  ancient  tenements  within  the  borough  1882 
should  be  permitted  to  enjoy  the  privilege  in  controversy.  Goodman 

The  appellants  do  not  claim  adversely  to  the  right  of  the  cor-    j^j^y^j^  ^^j, 
poration,  or  in  the  sense  that  their  claim  should  be  interpreted  as  Saltash. 
a  claim  adversely  to  a  profit  a  prendre  in  the  inheritance  of  Lord  Fuzgeraid. 
another.    They  claim  not  adversely  to,  but  through,  the  corpo- 
ration ;  they  as'sert  no  independent  title  in  themselves,  but  insist 
that  the  corporation  should  faithfully  observe  the  condition  on 
which  the  original  gift  to  them  was  made. 

As  to  Gateward's  Case  (1)  I  may  say  that  I  am  no  admirer  of 
it,  nor  do  I  entirely  appreciate  its  reasoning,  or  the  wisdom  of  its 
conclusions.  Probably  if  the  same  questions  had  arisen  in  the 
present  time,  unfettered  by  authority,  it  might  be  found  very 
difficult  to  reach  the  same  results.  However  that  may  be,  we  do 
not  interfere  with  that  case,  or  its  authority,  which  is  now  well 
established  in  law.    We  leave  it  exactly  as  we  found  it. 

We  were  in  the  course  of  the  argument  pressed  very  much 
w^th  the  difficulty  that  the  appellants'  claim,  if  established,  could 
not  be  released,  and  amounted  to  a  perpetuity.  I  think  that 
difficulty  has  already  been  answered,  and  it  is  satisfactory  to 
bear  in  mind  that  the  inheritance  itself  is  in  mortmain  in  the 
corporation,  and  that  no  evil  can  ensue  from  this  condition. 

Order  of  the  Common  Pleas  Division,  and  order 
ajppealed  from,  reversed;  judgment  for  the 
appellants,  with  costs  in  both  the  Courts  heloiu 
and  of  this  appeal. 

Lords'  Journals  1st  August  1882. 

Solicitors  for  appellants  :  WedlaJiC  &  Letts. 
Solicitor  for  respondents  :  William  Bohm. 


(1)  6  Co.  Rop.  00. 
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H.  L.  (E,)  INMAN  STEAMSHIP  COMPANY,  Limited  Appellaots. 

1882  AND 

i^i.     JAMES  BISCHOFF  and  Others  ....  Kespondents. 

Insurance  (Marine) — Freight — Loss — Perils  of  the  Seas — Causa  proxima-^ 
Charterjparty —  Con  dition  jpreceden  t. 

A  ship  was  chartered  for  time  on  monthly  hire :  the  charterers  agreeing, 
to  pay  the  freight  during  employment  and  efficient  performance  of  the  service, 
and  the  owner  covenanting  that  the  ship  should  be  seaworthy  during  the 
continuance  of  the  charter  :  provided  that  if  at  any  time  it  should  appear  to 
the  charterers  that  the  ship  hecame  inefficient  it  should  be  lawful  for  them 
to  put  her  out  of  pay,  or  to  make  such  abatement  by  way  of  mulct  out  of 
the  hire  or  freight  as  they  should  adjudge  fit.  The  owner  eflfected  a  time 
policy  of  insurance  "on  freight  outstanding."  During  the  time  the  ship 
became  inefficient  through  perils  of  the  seas,  and  the  charterers  refused  to  pay 
freight  after  that  date.  The  owner  having  brought  an  action  on  the  policy  : — 

Eeld,  affirming  the  decision  of  the  Court  of  Appeal,  that  on  the  true 
construction  of  the  charterparty  the  efficiency  of  the  ship  was  not  a  con- 
dition precedent  to  the  earning  of  the  freight ;  that  the  pecuniary  loss  was 
caused  by  the  charterers  availing  themselves  of  the  abatement  clause,  and 
not  by  the  perils  of  the  seas;  and  that  the  underwriters  were  not  liable. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  in  favour  of 
the  respondents  (1),  reversing  a  judgment  of  Brett  L.J.  in  favour 
of  the  appellants. 

The  facts  are  set  out  in  the  report  of  the  trial  before  Brett  L.  J.  ( 1 ) 
and  in  the  judgment  of  Lord  Selborne  L.O.  in  this  House. 

July  11,  14.  French  and  Benjamin  Q.C.  for  the  appellants : — 

Before  insuring  the  respondents  had  notice  that  the  freight  was 
under  a  Government  charter,  and  therefore  of  the  terms  which 
were  as  usual  in  such  charters.  Efficiency  was  a  condition  pre- 
cedent to  the  right  to  freight :  that  was  so  even  in  Haveloch  v. 
Geddes  (2)  where  there  were  no  such  clauses  as  these  for  putting 
the  ship  out  of  pay  or  discharging  her. 

g  [LoED  Blackburn  referred  to  Beatson  v.  Slianck  (3),  not  cited 
in  the  Court  below.] 

(1)  6  Q.  B.  D.  648.  (2)  10  East,  555. 

(3)  3  East,  233. 
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The  appellants  had  no  claim  against  the  charterers  except  per- 
haps for  a  wrongful  discharge  and  for  not  being  taken  on  again 
after  the  repairs,  for  what  happened  justified  the  Government  in 
paying  no  more  freight.  The  clauses  were  inserted  to  prevent  any 
question  as  to  reasonableness  or  unreasonableness  in  rescinding  the 
contract,  the  Government  paying  higher  rates  than  other  people. 
The  freight  was  lost  through  the  ship  striking  on  the  rock ;  i.e. 
through  perils  of  the  seas:  Jackson  v.  Union  Marine  Insurance 
Co.{l) 

Cohen  Q.C.  and  Barnes  {C.  Bussell  Q.C.  with  them)  for  the 
respondents : — 

The  insurance  was  not  on  "chartered  freight"  with  all  the 
incidents  of  the  charterparty,  but  on  "  freight "  as  usually  under- 
stood :  2  Arnould  Mar.  Ins.  5th  ed.  p.  977.  The  effect  of  the 
charter  is  that  without  an  act  of  the  Government  determining 
the  freight  it  would  run  on.  Efficiency  was  not  a  condition  pre- 
cedent :  Geijoel  v.  Smith  (2) ;  Sadley  v.  Clarice  (3) ;  Bipley  v. 
Bcaife  (4).  Perils  of  the  seas  were  not  the  sole  cause  of  the 
loss:  the  intervention  of  the  Government  in  determining  the 
freight  was  the  cause.  Such  a  loss  is  not  within  the  ordinary  sea 
risks:  2  Arnould  Mar.  Ins.  5th  ed.  p.  715;  Mercantile  Steamship 
Co,  V.  Tyser  (5) ;  Beatson  v.  Shanch  (6) ;  De  Vaux  v.  Salvador  (7)  ; 
Jonides  v.  Universal  Marine  Insurance  Co.  (8);  HadJcinson  v. 
Bohinson  (9) ;  McSwiney  v.  Boyal  Encchange  Assurance  Corpora- 
tion (10)  ;  Taylor  v.  Bunhar  (11)  ;  Philpoit  v.  Sivann  (12)  ;  Everth 
V.  Smith  (13) ;  Anderson  v.  Wallis  (14).  This  is  an  attempt  to 
turn  the  insurance  into  one  against  the  exercise  by  the  Govern- 
ment of  their  right  to  abate  by  way  of  mulct  out  of  the  freight. 

July  15.    Benjamin  Q.C.  replied. 

The  House  took  time  for  consideration. 


(1)  Law  Rep.  10  C.  l\  125,  148. 

(2)  Law  Kop.  7  Q.  B.  101. 

(3)  8  T.  R.  259. 

(4)  5  B.  &  C.  1G7. 

(5)  7  Q.  B.  D.  73. 
(G)  3  East,  247. 
(7)  4  A.  &  E.  420. 


(8)  14  C.  1^.  (X.S.)  259. 

(9)  3  r..  &  P.  388. 

(10)  14  Q.  B.  G34. 

(11)  Law  Rep.  4  C.  V.  20G. 

(12)  11  C.  B.  (N.8.)  270. 

(13)  2  M.  S.  278. 
<l  l)  2  ^r.  .1-  S.  240. 
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Aug.  1.    LoED  Selborne  L.C. : — 

My  Lords,  the  question  in  this  appeal  is,  whether  a  loss  of 
freight  by  the  exercise  of  a  power  of  mulct  or  abatement  reserved 
by  charterparty  to  the  charterers,  which  power  in  this  case  arose 
and  was  exercised  by  reason  of  the  ship  being  temporarily  ren- 
dered inefficient  for  the  service  on  which  she  was  engaged  by 
perils  insured  against,  is  a  loss  for  which  the  insurers  are  liable, 
under  an  ordinary  time  policy,  "on  freight  outstanding."  It  has 
been  held,  by  the  Court  of  Appeal,  that  they  are  not  so  liable,  on 
the  ground  that  the  perils  insured  against  were  not  the  proximate 
cause  of  the  loss. 

Although  the  charterparty  is  not  mentioned  in  the  policy, 
nor  is  the  freight  described  as  chartered  freight,  an  insurance 
on  freight  must  necessarily  have  reference  to  some  contract  of 
affreightment,  under  which,  during  the  time  covered  by  that 
policy,  freight  might  be  earned ;  and  to  ascertain  what  the  freight 
insured  was,  in  case  of  loss,  the  actual  contract  of  affreightment 
must  necessarily  be  regarded.  In  this  case  the  insurers  had 
express  notice,  by  the  letter  of  the  19th  of  February  1879,  in 
which  the  order  for  the  insurance  was  given,  that  the  City  of 
Paris,  the  ship  mentioned  in  the  policy,  was  an  Inman  steamer, 
then  about  to  proceed  on  a  voyage  to  Natal  on  Government 
charter.  There  were,  at  that  time,  hostilities  in  progress  between 
this  country  and  the  chief  of  ^ululand,  and  the  Government 
charter  was  for  the  use  of  the  ship  as  a  transport  to  convey  troops 
and  stores.  That  charter  had  reference  to  the  general  regula- 
tions for  Her  Majesty's  transport  service,  and  the  special  terms 
contained  in  it  were  in  substance  similar  to  those  which  had  been 
long  in  use  in  Government  charters  for  similar  purposes,  as  appears 
from  the  case  of  Beatson  v.  Shanck  (1).  Under  these  circum- 
stances it  appears  to  me  that  the  question  arising  upon  the  policy 
ought  to  be  determined  in  the  same  way  as  if  the  charterparty 
had  been  seen  by  the  insurers  and  referred  to  in  the  policy ; 
though  not,  of  course,  so  as  to  extend  the  contract  of  the  under- 
writers, by  any  unnecessary  implication,  to  anything  not  properly 
covered  by  the  express  terms  of  the  po]icy. 


(1)  3  East,  233. 
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The  charterparty  (dated  the  20th  of  February  1879)  was  for 
the  service  and  employment  of  the  ship  as  a  transport,  on  monthly 
hire,  for  the  term  of  three  calendar  months  certain,  and  thence- 
forward until  the  Board  of  Admiralty  should  give  notice  of  dis- 
charge ;  such  notice  to  be  given  when  the  ship  was  in  port  within 
the  United  Kingdom.  The  shipowners  contracted  to  keep  the 
ship  in  every  respect  seaworthy  and  fit  for  the  service  in  which 
she  was  engaged ;  and  the  Board  of  Admiralty  agreed  to  pay  for 
the  hire  and  freight  of  the  ship,  at  the  rate  of  25s.  per  ton  per 
calendar  month,  during  such  time  as  the  ship  should  be  continued 
in  Her  Majesty's  employ,  and  should  duly  and  efficiently  perform 
that  service,  upon  certificates,  and  by  monthly  instalments,  with 
certain  reserves,  in  the  manner  therein  mentioned ;  one  month  s 
freight  being  paid  in  advance.  This  agreement,  however,  of  the 
Board  of  Admiralty  was  subject  to  a  proviso,  thus  expressed  : 
**  That  if,  at  any  time  or  times  thereafter,  it  should  be  made  to 
appear  to  the  Commissioners,  that  any  delay  had  been  caused  or 
had  accrued  by  breach  of  orders  or  neglect  of  duty,  or  that  the 
said  ship  had  become  incapable  from  any  defect,  deficiency,  or 
breach  of  orders,  or  from  any  cause  whatsoever,  to  perform  effi- 
ciently the  service  contracted  for,  then  and  in  every  such  case  it 
should  and  might  be  lawful  to  and  for  the  said  Commissioners  to 
retain  in  arrear  the  pay  of  the  ship  for  two  months  as  aforesaid, 
and  to  put  the  said  ship  out  of  pay,  or  to  make  such  abatement 
by  way  of  mulct  out  of  the  hire  or  freight  of  the  said  ship  as  they 
should  adjudge  fit  and  reasonable.'*  There  is  nothing  else  which 
I  think  material  in  the  charterparty.  Upon  the  construction  of 
this  charterparty,  I  am  of  opinion  that  it  was  not  a  condition  pre- 
cedent of  the  contract  of  the  Board  of  Admiralty  to  pay  the 
monthly  hire  and  freight  of  the  ship,  that  she  should  duly  and 
efiSciently  perform  the  service  "  for  which  she  was  engaged ;  {Boone 
v.  Eyre  (1)  ;  llavelock  v.  Qeddes  (2)  ).  I  am  also  of  opinion  that 
the  ship  could  not  be  discharged  from  that  service  (without  the 
C(msont  of  the  shipowner)  elsewhere  than  within  some  port  of  the 
United  Kingdom ;  and  that  the  power  reserved  to  the  Commis- 
sioners to  **  put  the  ship  out  of  pay,"  for  any  of  the  causes  men- 
tioned, had  reference  only  to  a  retention  of  the  monthly  payments, 
(1)  1  II.  r,l.  273,  11.  (-J)  10  K;ust,  555. 
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H.  L.  (E.)  which  ought  otherwise  to  have  been  made,  so  that  no  exercise  of 
1882      that  power  could  result  in  a  loss  of  freight.    The  power,  there- 
j^^jj     fore,  upon  the  exercise  of  which  the  present  question  depends,  is 
^CoMPAN?  making    such  abatement  by  way  of  mulct  out  of  the  hire 

V.        or  freight  of  the  said  ship  "  as  the  Commissioners  should  adjudge 

  '    fit  and  reasonable ;  being  the  same  power  which,  in  the  case  of 

LordSeiborne,  ^^^^^^^  ShancJc  (1),  already  referred  to,  was  adjudged  by  the 
Court  of  Queen's  Bench  to  be  valid  in  law.  This,  according  to 
the  terms  of  the  charterparty,  was  a  power  depending  upon  a 
judgment  to  be  exercised,  not  by  any  officer  or  officers  in  charge 
of  troops  or  stores  on  board  the  ship,  but  by  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral. 

The  facts  which  are  material  are  these.    The  ship  proceeded 
with  troops  and  stores  to  Simon's  Bay,  and  there,  on  the  21st  of 
March  1879,  she  struck  upon  a  rock,  receiving  such  serious  injury 
that  she  was  rendered  unseaworthy  and  incapable  of  efficiently 
performing  the  service  for  which  she  was  engaged,  until  she  had 
received  extensive  repairs,  which  were  not  completed  (so  as  to 
make  her  again  seaworthy  and  fit  to  sail  or  to  perform  the  service 
contracted  for)  until  the  23rd  of  May  following,  which  was  after 
the  expiration  of  the  time  covered  by  the  insurance.    The  freight 
down  to  the  21st  of  March  1879,  when  she  struck  on  the  rock, 
was  duly  paid.    On  the  17th  of  April  1879,  Captain  Adean,  the 
senior  naval  officer  in  Simon's  Bay,  instead  of  granting  the  usual 
certificate  on  which  monthly  payments  were  to  be  made  according 
to  contract,  noted,  on  the  form  provided  for  that  purpose,  that  the 
ship  had  been    inefficient  since  21st  March  1879,  having  touched 
the  Roman  rock  and  sustained  much  damage;"  also,  that  the 
City  of  Paris  was  discharged  from  Her  Majesty's  service  17th 
April  1879,  having  been  retained  so  long  on  account  of  removal 
of  Government  stores,  &c."    The  troops  and  stores  on  board  had, 
in  fact,  remained  in  the  ship  until  they  could  conveniently  be 
transferred  to  other  vessels,  an  operation  which  was  not  completed 
by  the  local  agents  of  the  Government  until  the  17th  of  April 
1879. 

The  agents  of  the  Government  having  declined  to  continue  the 
employment  of  the  ship,  she  returned  to  England  in  July  1879 ; 

(1)  3  East.  233. 
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and  a  correspondence  between  her  owners  and  the  Board  of  Admi- 
ralty or  their  solicitors,  which  had  been  commenced  when  she  was 
on  her  voyage  homeward,  was  continued  till  the  2nd  of  August 
1879.  The  owners  did  not  profess  to  be  able  to  insist  upon  any 
legal  claim,  but  they  asked  for  equitable  consideration  from  Her 
Majesty's  Government;  and  the  Board  of  Admiralty  ultimately 
decided  to  make  them  some  allowance  in  respect  of  the  expenses 
of  the  voyage  homeward,  but  declined  to  pay  freight  for  the  period 
subsequent  to  the  21st  of  March  1879. 

Having  regard  to  the  construction  and  legal  effect  of  the 
charterparty,  it  appears  to  me  that  the  acts  of  Captain  Adean  at 
Simon's  Bay,  and  the  form  of  certificate  signed  by  him  on  the  17th 
of  April,  may  be  laid  out  of  the  case,  inasmuch  as  the  charterparty 
did  not  authorize  the  Board  of  Admiralty,  and  still  less  authorized 
their  local  agents,  to  discharge  the  ship  from  the  service  in  which 
she  was  engaged,  until  she  had  returned  to  the  United  Kingdom ; 
and  the  power  of  making  an  abatement  by  way  of  mulct  out  of 
freight  was  reserved  only  to  the  Board  themselves,  and  cannot  be 
regarded  as  having  been  finally  exercised  by  them  until  after  the 
ship's  return  to  the  United  Kingdom.  If  the  shipowners  had 
voluntarily  consented  to  a  variation  of  the  terms  of  the  charter- 
party,  involving  a  relinquishment  of  their  claim  to  freight  (which 
does  not  appear  to  have  been  the  case),  this  could  not  have  thrown 
upon  the  insurers  any  liability  to  which  they  would  not  otherwise 
have  been  subject :  (Everth  v.  Smith  (1) ;  Philpott  v.  Swann  (2)  ). 

The  result  is,  that,  in  my  opinion,  a  right  to  the  freight  in  ques- 
tion must  be  deemed  to  have  accrued  under  the  terms  of  the 
charterparty,  but  to  have  been  subsequently  in  July  1879  de- 
feated, under  the  power  of  abatement  by  way  of  mulct  reserved  by 
the  contract  to  the  Board  of  Admiralty.  It  has  not  been  without 
doubt  or  (I  must  add)  without  reluctance,  that  1  have  come  to  the 
conclusion  that  this  is  not  a  loss  so  directly,  proximately,  and 
immediately  resulting  from  the  perils  of  the  seas  insured  against, 
us  to  make  it  payable  under  the  terms  of  the  policy  by  the  insurers. 

The  general  principle  of  causa  iiroxima,  non  remofa,  spectatiu', 

is  intelligible  enough,  and  easy  of  application  in  many  cases; 

but  that  there  are  cases  in  which  a  too  literal  application  of  it 

(1)  2  M.  &  S.  278.  (2)  11  0.  n.  (N.S.)  270. 

Vol.  Vir.  3  o 
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H.  L.  (E.)  would  work  injustice,  and  would  not  really  be  justified  by  the 
1882  principle  itself,  is  apparent  from  the  observations  of  Pollock 
Inma.v  C.B.  in  Montoya  v.  London  Assurance  Company  (1)  ;  of  Erie  C.J. 
^Company*  loYiides  V.  Universal  Marine  Assurance  Company  (2),  and  from 
Bondrett  v.  Sentigg  (3).  Nor  do  I  think  that  the  question  can 
entirely  depend  upon  the  difference  between  a  condition  prece- 
dent (without  which  the  right  to  freight  would  never  accrue), 
and  a  condition  subsequent,  by  which  it  might  be  defeated.  The 
observations  of  Bramwell  B.  at  the  conclusion  of  the  judgment 
in  Jaehson  v.  Union  Marine  Insurance  Company  (4),  and  what  took 
place  during  the  argument  in  that  case,  as  stated  by  Cleasby  B.  (5), 
appear  to  me  to  be  adverse  to  so  narrow  a  view.  If,  in  the  present 
ease,  the  other  terms  of  the  charterparty  being  the  same,  a  power 
had  been  reserved  to  the  charterers  or  their  agents  to  determine 
the  contract  and  their  liability  to  further  freight,  on  the  occurrence 
of  any  such  damage  to  the  ship  by  perils  of  the  sea  as  might 
render  her  inefiScient  for  the  service  which  she  had  undertaken, 
and  if  such  power  had  been  exercised  before  any  further  freight 
was  earned,  I  should  have  been  of  opinion  that  this  was  a  loss  of 
freight  by  perils  of  the  sea,  for  which  the  insurers  were  liable. 
Nor  would  it,  in  my  opinion,  have  made  any  difference,  although 
provision  might  have  been  made  by  the  contract  for  the  continu- 
ance of  the  troops  and  stores  in  the  ship,  after  the  exercise  of  the 
power  to  determine  the  contract,  until  such  time  as  they  could  be 
conveniently  landed  or  transferred  to  other  vessels.  But  between 
such  a  case,  and  that  of  a  subsequent  mulct  under  a  special  power, 
such  as  that  contained  in  this  charterparty,  after  freight  had  been 
earned  which  (unless  the  power  of  mulct  were  exercised)  would 
be  payable  under  the  contract,  there  seems  to  me  to  be  an  impor- 
tant difference.  The  principle  of  such  cases  as  Eadkinson  v. 
Bohinson  (6),  Taylor  v.  Dunhar  (7),  and  McSwiney  v.  Boyal  Ex- 
change Assurance  Corporation  (8)  seems  to  be  here  applicable,  and 
obliges  me  to  conclude  that  the  risk  of  loss  by  the  exercise,  under 
such  circumstances,  of  such  a  special  power  is  different  from  the 

(1)  6  Ex.  458.  (5)  Page  127. 

(2)  14  C.  B.  (N.S.)  286.  (6)  3  B.  &  P.  388. 

(3)  Holt,  N.  P.  149.  (7)  Law  Rep.  4  0.  P.  211.  ' 

(4)  Law  Rep.  10  C.  P.  148.  (8)  14  Q.  B.  634. 
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risk  of  loss  by  perils  of  the  seas,  and  ought  to  have  been  insured 
against  in  some  more  special  manner,  if  it  was  the  intention  of 
the  parties  that  it  should  be  covered  by  the  policy.  I  do  not  dis- 
semble that  there  appears  to  me  to  be  something  of  refiaement  in 
the  distinction  which  the  rule  laid  down  by  the  authorities,  as 
applied  to  the  particular  facts  of  this  case,  obliges  me  to  make  ; 
but,  though  refined,  it  seems  to  be  a  real  distinction,  and  to  justify 
the  judgment  of  the  Court  below. 

Upon  the  whole,  therefore,  I  am  unable  to  differ  from  the 
opinion,  which  is  entertained  by  others  of  your  Lordships  who 
heard  this  appeal,  and  I  must  move  your  Lordships  to  affirm  the 
judgment  appealed  from,  and  to  dismiss  the  appeal,  with  costs. 


H.  L.  (E.) 
1882 

Inman 
Steamship 
Company 

V. 

BiSCHOFP. 


Lord  Selbome, 
L.C. 


Lord  Blackburn  : — 

My  Lords,  this  is  an  action  on  a  time  policy  in  the  ordinary 
form,  entered  into  in  the  name  of  Joyce,  Shore,  &  Co.,  who  were 
brokers  for  the  plaintiffs  "for  and  during  the  space  of  three 
calendar  months,  commencing  the  risk  on  the  20th  day  of  Feb- 
ruary 1879,  and  ending  on  the  19th  of  May  1879,  both  days 
inclusive,"  "on  the  City  of  Paris  steamship."  The  subject-matter 
of  insurance  is  specified  as  "  on  freight  outstanding,"  the  perils  are 
the  usual  perils,  including  those  of  the  sea.  The  Defendants  are 
underwriters  who  had  subscribed  this  policy. 

The  question  is  whether,  under  the  circumstances  after  stated, 
there  has  been  any  loss  of  freight  against  which  the  underwriters 
are  bound  by  their  contract  to  indemnify  the  plaintiffs. 

The  adventure  in  respect  of  which  the  plaintiffs  intended  to 
make  this  assurance  was  under  a  charterparty  under  seal,  made 
on  the  20th  of  February  1879,  between  the  Commissioners  of  the 
Admiralty  (for  and  on  behalf  of  her  Majesty)  of  the  one  part,  and 
Charles  F.  Ellis  (for  and  on  behalf  of  the  now  plaintiffs,  owners  of 
the  City  of  Paris)  of  the  other,  by  which  the  owners  let  and  the 
commissioners  hired  and  took  on  freight  the  City  of  Paris  "  (or 
service  and  em[)loyment  as  a  transport  on  monthly  Uiro,  for  the 
space  of  three  calendar  months  certain,  and  thenceforward  until 
the  commissioners  "  shall  cause  notice  to  be  given  to  the  plaintiffs 
or  the  master  in  charge  of  the  ship  "  that  she  is  discharged  from 
Her  Majesty's  service,  such  notice  to  be  given  when  the  said  ship 
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H.  L.  (E.)  is  in  port  in  the  United  Kingdom."  The  first  month's  pay  was 
1882  paid  in  advance.  Before  the  underwriters  agreed  to  the  insurance 
Inman  they  were  informed  that  the  City  of  Paris  was  the  Inman  steamer 
^Company"  ^^^^^  proceed  on  a  voyage  to  Natal  on  Government  charter, 
^  V.  and  they  might  if  they  pleased  have  seen  that  charter,  so  that 
there  would  have  been  no  ground  for  setting  up  any  defence  on 
the  ground  of  non-disclosure  or  concealment,  and  no  such  defence 
was  set  up.  But  though  the  underwriters  knew  that  this  was  the 
adventure  upon  which  the  ship  was  bound,  and  that  there  was 
such  a  charterparty,  under  which  what  was  meant  to  be  insured 
would  accrue,  it  is  not  in  any  sense  accurate  to  say  that  the  policy 
is  to  be  read  as  if  the  charterparty  was  set  out  in  it  so  as  to  affect 
its  construction.  The  construction  of  the  policy  remains  that  the 
underwriters  are  to  make  good  any  loss  occasioned  to  the  subject- 
matter  of  the  insurance  in  this  policy  described  as  "  freight  out- 
standing." "  Freight,"  says  Lord  Tenterden  (Flint  v.  Flemyng)  (1), 
"  as  used  in  the  policy  of  insurance,  imports  the  benefit  derived 
from  the  employment  of  the  ship so  that  description  covers  the 
monthly  hire  of  the  ship  for  time.  But  as  soon  as  it  is  ascer- 
tained that  the  policy  attached  on  the  hire  under  a  particular 
charterparty,  the  charterparty  must  be  read  in  order  to  see  how 
the  subject  matter  was  affected  by  the  misfortune  which  happened. 
Under  one  charterparty  a  temporary  disablement  of  the  ship 
might  occasion  a  loss  for  which  the  underwriters  on  ship  would  be 
responsible,  but  which  would  not  have  any  effect  at  all  on  the 
assured's  right  to  recover  the  hire  of  the  vessel  whilst  she  was  dis- 
abled. Under  another,  such  a  temporary  disablement  might  de- 
prive the  shipowner  of  all  claim  for  hire  during  the  time  she  was 
disabled.  In  the  first  of  these  cases  there  could  be  no  claim  against 
the  underwriters  on  freight,  for  there  was  no  loss  of  freight.  In 
the  second  I  do  not  see  how  it  could  properly  be  denied  that  there 
was  such  a  loss.  But  the  construction  of  the  charterparty  may  be 
such,  and  this  is  the  case  now  at  bar,  that  it  is  a  nice  question 
whether  the  pecuniary  loss  which  the  assured  have  sustained  in 
consequence  of  a  peril  of  the  sea  is  one  which  does  or  does  not 
occasion  a  loss  of  the  hire.  If  it  does  not  occasion  such  a  loss, 
though  the  consequence  may  be  one  which  might  have  been 

(1)  1  B.  &  Ad.  48. 
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insured  against  by  an  apt  description,  (for  there  are  always  under-  h.  L.  (E.) 
writers  to  be  found  who,  if  satisfied  as  to  the  premium,  will  under-  1882 
write  any  risk),  the  underwriters  on  freight  have  not  insured  against  iJ^j^ 

it.  Whether  the  individuals  who  subscribed  this  policy  would  have  Steamship 

Company 

refused  to  insure  at  all  on  such  a  risk  as  being  too  speculative  for  _  v. 
them,  or  would  have  been  willing  to  insure  on  an  increased  premium, 
or  would  have  been  willing  to  insure  without  any  increase  of  pre- 
mium, I  cannot  tell.  If  what  has  happened  is  not  a  loss  of  freight 
within  the  meaning  of  the  policy,  they  have  a  right  to  refuse  to 
indemnify  against  it. 

The  construction  therefore  of  this  charterparty  is  all  important. 
I  will  now  read  what  I  think  the  material  parts  of  it,  slightly 
abridging  them,  and  then  state  the  facts  proved,  as  to  which  I 
think  there  is  now  no  dispute.  I  may  first  observe  that  I  do  not 
think  it  makes  any  difference  in  the  construction  of  the  charter- 
party  that  the  charterers  here  are  acting  on  behalf  of  Her  Majesty, 
nor  that  the  regulations  of  Her  Majesty's  transport  service  are 
incorporated  in  and  form  part  of  the  charterparty ;  and  that  two 
cases,  that  of  Beatson  v.  Shanck  (1),  and  Havelock  v.  Geddes  (2), 
are  very  material  authorities  as  to  the  principles  on  which  this 
charterparty  should  be  construed. 

After  the  passage  which  I  have  already  read,  the  charterparty 
proceeds :  And  the  shipowner  covenants  with  the  commissioners 
in  manner  following,  that  is  to  say,  that  the  said  ship  shall  at  all 
times  during  the  continuance  of  this  charter  be  in  every  respect 
seaworthy  and  properly  equipped  and  found  at  the  cost  of  the  said 
owners;  and  that  the  said  ship  shall  proceed  to  such  ports  or 
places  (with  or  without  convoy  at  the  option  of  the  commissioners) 
as  the  commissioners  or  any  officer  authorized  by  them  shall  from 
time  to  time  order  and  direct,  and  so  from  time  to  time  duriujr 
the  continuance  of  the  said  ship  in  Her  Majesty's  service ;  and 
that  in  the  performance  of  all  services  required  to  be  performed 
under  the  regulations  aforesaid,  the  said  master  and  his  crew  with 
his  boats  shall  be  aiding  and  assisting  to  the  utmost  of  their 
power ;  and  that  the  master  of  the  ship  shall  obey  all  orders  and 
instructions  which  he  may  receive  from  the  commissioners,  or  any 
officer  authorized  by  them,  and  the  master  shall  in  all  respects 
(1)  3  East.  233.  (2)  10  East.  55o. 
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H.  L.  (E.)  comply  with  the  said  regulations  for  Her  Majesty's  transport 
1882  service.  In  consideration  of  which  covenants  and  conditions  it  is 
Inman  agreed  by  the  said  commissioners  for  and  on  behalf  of  Her 
^CoMPAKY^  Majesty  in  manner  following,  that  is  to  say : — That  the  shipowner 
V.  shall  be  allowed  and  paid  for  the  hire  and  freight  of  the  said  ship 
at  the  rate  of  twenty-five  shillings  per  ton  per  calendar  month  for 
the  number  of  tons  above-mentioned  "  (i.e.  3081  tons),  "during  such 
time  as  the  said  ship  shall  be  continued  in  Her  Majesty's  employ, 
and  shall  duly  and  efficiently  perform  the  service  for  which  she  is 
hereby  engaged.  That  the  shipowner  shall  on  signing  and  sealing 
hereof  be  entitled  to  receive  a  bill  for  one  calendar  month's 
freight  upon  account,  and  in  part  payment  according  to  the  rate 
and  tonnage  aforesaid :  provided  it  be  certified  by  the  inspecting 
officer  that  the  said  ship  is  ready  to  proceed  on  Her  Majesty's 
service.  And  after  the  said  ship  shall  have  been  in  the  said 
service  two  calendar  months  from  the  commencement  of  the  said 
service,  and  the  shipowner  shall  have  produced  to  the  said  com- 
missioners a  certificate  in  the  required  form,  the  shipowner  shall 
be  entitled  to  receive  a  further  bill  for  a  moiety  of  one  month's 
freight  upon  account  as  aforesaid ;  and  after  the  said  ship  shall 
have  been  in  the  said  service  three  calendar  months,  a  further 
bill  for  another  moiety  of  one  month's  freight  upon  account,  and 
each  month  after  during  the  ship's  continuance  in  the  said  service, 
if  such  certificate  as  aforesaid  shall  have  been  produced,  the  said 
second  named  party  shall  be  entitled  to  receive  a  further  bill  for 
one  month's  freight  on  account,  and  shall  be  paid  the  balance  of 
freight  on  the  passing  in  office  of  the  requisite  accounts  and  docu- 
ments after  the  discharge  of  the  said  ship,  all  which  aforesaid  pay- 
ments shall  be  made  in  England.  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  if  at  any  time  or  times  hereafter 
it  shall  be  made  to  appear  to  the  said  commissioners  that  any 
delay  has  been  caused  or  has  accrued  by  breach  of  orders  or 
neglect  of  duty,  or  that  the  said  ship  became  incapable  from  any 
defect,  deficiency,  breach  of  orders,  or  from  any  cause  whatsoever 
to  perform  efficiently  the  service  contracted  for,  then  and  in  every 
such  case  it  shall  and  may  be  lawful  to  and  for  the  said  commis- 
sioners to  retain  in  arrear  the  pay  of  the  ship  for  two  months,  as 
aforesaid,  and  to  put  the  said  ship  out  of  pay,  or  to  make  such 
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abatement  by  way  of  mulct  out  of  the  hire  of  the  freight  of  the  H.  L.  (E.) 
said  ship  as  they  shall  adjudge  fit  and  reasonable."  1882 
I  do  not  think  any  other  part  of  the  charterparty  is  important.  inman 
The  facts  proved  and  admitted  are,  that  the  Cittf  of  Paris  began  ^J^^pf^^ 
her  service  on  the  18th  of  February  1879,  and  the  owners  were 
paid  a  month's  hire  in  advance.  She  sailed  with  troops  and  stores 
for  the  Cape,  and  when  entering  Simon's  Bay,  on  the  2l8t  of 
March  1879,  she  struck  upon  a  rock,  and  sustained  such  injuries 
as  rendered  her  incapable  of  performing  efficiently  the  services  of 
a  transport  till  they  were  repaired.  The  troops  were  taken  out 
and  sent  on  to  Natal ;  the  stores  were  left  in  her  till  they  also 
were  taken  out  on  the  17th  of  April.  The  date  at  which  the  bill 
for  a  moiety  of  the  third  month's  pay  would  have  become  payable 
was  the  18th  of  April  1879,  and  on  the  17th  of  April  1879  a  cer- 
tificate was  given  on  the  regular  printed  form  used  in  the  transport 
office,  the  portions  filled  in  in  writing  being  indicated  by  italics  : — 
Monthly  certificate  of  the  efficiency  of  a  transport.  I  certify 
that  the  City  of  Paris,  transport  No.  11  of  1974  tons  register,  Mr. 
John  Harry  M.  Fulton,  master,  is  at  this  date  in  Her  Majesty's 
service,  fit  in  all  respects  for  the  service  on  which  she  is  employed 
and  complete  according  to  her  charterparty,  and  the  transport  re- 
gulations in  hull,  spars,  stores,  machinery  and  boilers  and  crew 
(including  a  competent  clerk),  and  that  the  master  has,  since  the 
date  of  the  last  certificate,  conducted  himself  properlv,  been 
obedient  in  command,  and  complied  with  the  regulations  and  in- 
structions furnished  for  his  guidance.  Dated  at  Simon's  Bay,  the 
17th  day  of  April  1879.  E.  S.  Adean,  Captain  and  Senior  Naval 
Officer.  City  of  Paris  was  discharged  from  E.  M.  service  17th 
of  April  1879  having  been  retained  so  long  on  account  of  the 
removal  of  Government  stores  &c.  Inefficient  since  2\st  of  March 
1879,  having  touched  the  Roman  Boch  and  sustained  much  damaqe. 
Date  on  which  the  preceding  certificate  was  granted,  17th  JMarch 
1879  "  (1).  And  on  the  same  day  this  memorandum  was  handed 
to  the  master:  "Memorandum  17th  April  1879.  The  hired  trans- 

(1)  "Note.  Should  tlio  Bhip  liavo  lioroon.    See  Art.  !!?->  of  the  Eomila- 

been  in  any  way  inofllciciit  for  tho  tioiia  for  Ilor  Majesty's  Transport  Ser- 

service  since  il\e  date  of  tho  last  certi-  vice,  and  Art.  38  of  the  Instruction  lor 

ticato  the  particulars  are  to  be  noted  Masters  of  Transport." 
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H.  L.  (E.)  port,  No.  11,  being  now  cleared  of  all  government  stores  and 

1882  fittings,  you  are  acquainted  tliat  the  City  of  Paris  is  tbis  day  dis- 

Inman  cbarged  from  Her  Majesty's   service.     Dated  on  board  Her 

^CoMPA«?  Majesty's  ship  Tenedos  in  Simon's  Bay,  this  17th  day  of  April, 

V-  1879.    E.  S.  Adean,  Captain  and  Senior  Officer.     To  the  master 

BiSCHOFF.  . 

of  the  hired  transport,  No.  11,  City  of  Paris'' 

The  ship  was  repaired  as  speedily  as  possible,  and  was  made 
efficient.  It  is  not  quite  clear  on  the  evidence  whether  this  was 
on  the  15th  of  May  1879,  four  days  before  the  policy  expired  by 
efflux  of  time,  or  some  days  later,  and  I  do  not  think  it  material. 
She  was  tendered  to  the  Government  but  refused,  and  she  came 
home.  Then  the  owners,  on  the  16th  of  June  1879,  applied  to 
the  Director  of  Transports,  who  referred  their  claim  to  the  Soli- 
citor of  the  Treasury,  who  reported  that  they  had  no  legal  claim 
beyond  the  21st  of  March  1879.  The  Commissioners  of  the 
Admiralty  paid  the  owners  for  the  hire  of  the  ship  up  to  that  day, 
and,  as  a  matter  of  grace,  paid  for  the  coal  consumed  in  bringing 
the  Citt/  of  Paris  home  from  Simon's  Bay.  The  owners  say,  and 
it  seems  quite  clear  say  truly,  that  had  it  not  been  for  the 
accident,  which  was  a  peril  of  the  sea,  they  would  have  received 
pay  from  the  21st  of  March  1879  till  the  20th  of  May  1879,  when 
the  policy  expired  by  efflux  of  time,  and  that  they  did  not  receive 
it  at  all.  And  they  claim  against  the  underwriters  on  freight  to 
be  indemnified  against  this  in  proportion  to  their  subscriptions. 
Brett  L.J.  was  of  this  opinion,  and  the  plaintiffs  before  him  had 
judgment  against  the  uuderwriters  on  their  respective  subscrip- 
tions. The  Court  of  Appeal  reversed  this  judgment. 

It  is  obvious  that  the  pecuniary  damage  (a  word  which  I  use  in 
preference  to  loss,  to  avoid  prejudging  the  question)  to  the  assured 
was  precisely  the  same  whether  the  hire  for  these  two  months 
was,  in  consequence  of  the  peril  of  the  sea,  never  earned,  or  whether 
the  commissioners  had,  in  consequence  of  the  peril  of  the  sea,  a 
right  to  make  abatement  by  way  of  mulct  to  such  amount  as  in 
their  judgment  was  fit  and  reasonable,  and  to  deduct  that  from 
the  pay,  and  thought  it  fit  and  reasonable  to  deduct  the  whole. 
But  the  difference  to  the  underwriters  is  considerable.  In  the 
first  case  the  hire  is  clearly  lost  by  the  peril  insured  against.  In 
the  other,  I  think  it  cannot  properly  be  said  that  the  hire  has 
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been  lost  at  all,  though  the  assured  have  had  an  equivalent  mulct  H.  L.  (E.) 
levied  out  of  it. 

The  Courts  below  have  not  entered  into  the  question  of  what  Inman 
was  the  construction  of  the  charterparty  in  any  detail,  Lord  Bram-  ^compaJy' 
well,  in  the  Court  of  Appeal,  rather  putting  the  judgment  on  the 
maxim  "  causa  proxima  non  causa  remota  spectatur,"  which  is,  no 
doubt,  perfectly  good  law,  and  saying  something  about  causa 
causans"  and  "causa  sine  qua  non."  I  must  own  that  I  have 
always  sympathised  with  Lord  Colonsay  in  Bankin  v.  Fotter  (1), 
where  he  says :  Somethiug  is  said  about  proximate  and  remote 
causes,  and  these  are  matters  which  are  very  apt  to  lead  us  into 
philosophical  mazes  ";  which,  I  think,  he  did  not  use  as  a  term  of 
eulogy.  I  think,  as  he  did,  that  when  we  get  a  clear  view  of  the 
fact  it  is  best  to  keep  clear  of  such  philosophical  mazes.  And,  as 
I  think,  the  question  here  is  not  what  was  the  proximate  cause  of 
a  loss  of  freight,  but  whether  there  was  any  loss  of  freight. 

It  seems  to  me  clear  that  neither  Captain  Adean  at  the  Cape, 
nor  the  commissioners  at  home,  nor  any  one  else,  had  power  to 
discharge  the  City  of  Paris  before  the  three  months  certain  for 
which  she  was  hired.  Had  she  totally  perished,  so  that  she  never 
could  have  been  employed  at  all  again,  the  hire  would  have  ceased 
from  the  time  of  her  destruction,  but  here  use  was  made  of  her  as 
a  store  ship  till  the  17th  of  April,  and  after  she  was  repaired  she 
was  capable  of  performing  the  work  of  a  transport  efficiently. 

In  Havelock  v.  Geddes  (2),  where  by  the  terms  of  the  charter- 
party  the  defendants  had  bound  themselves  to  pay  a  monthly  hire, 
and  the  shipowners  had,  as  here,  covenanted,  without  any  exception 
of  the  perils  of  tlie  sea,  to  keep  the  vessel  efficient,  Lord  Ellen- 
borough  says,  at  p.  56G,  "  The  question,  then,  is  whether,  because 
the  plaintilf  has  undertaken  to  keep  the  vessel  tight,  &c.,  the 
defendants  have  a  right  to  deduct  anything  out  of  the  freight 
they  are  to  pay  in  respect  of  the  time  which  may  be  taken  up  in 
making  good  such  defects  as  may  oi'cur  during  the  period  for 
which  the  vessel  is  hired.  And  we  are  of  opinion  that  they  are 
not.  From  the  accidents  to  which  ships  are  liable,  it  was  in  tho 
ordinary  course  of  things  to  expect  that  this  shij)  might  want 
repairs  in  the  course  of  her  voyage ;  and  when  the  defendants  were 
(1)  Law  Rep.  G  II.  L.  IGO.  (2)  10  East.  555. 
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H.  L.  (E.)   making  their  bargain,  they  should  have  stipulated  to  deduct  for 
1882       the  time  which  might  be  exhausted  in  making  those  repairs,  if 
Inman     thej  meant  to  make  that  deduction.    Without  such  a  stipula- 
^CoMPANY^  tion,  we  think  the  true  construction  of  the  charterparty  is,  that 
whilst  those  repairs  are  going  on,  the  ship  is  to  be  considered  in 
the  defendant's  service,  and  the  defendants  liable  to  continue  their 
payments."    No  question  as  to  insurance  arose  in  that  case,  but 
it  seems  to  me  clear  that,  if  Havelock  had  insured  his  freight,  he 
could  not  have  recovered  anything  in  respect  of  the  peril  of  the 
sea  causing  the  necessity  for  those  repairs,  for  no  part  of  the 
freight  was  thereby  lost ;  any  damage  occasioned  to  the  ship 
would  be  borne  by  the  underwriters  on  ship ;  any  extra  expenses 
to  which  he  was  put  in  consequence  of  his  covenant  would  have 
to  be  insured  by  a  special  description. 

It  is,  however,  argued  that  in  this  charterparty  the  words  in  the 
covenant  to  pay  the  freight  during  such  time  as  the  said  ship 
shall  be  continued  in  Her  Majesty's  employ,  and  shall  duly  and 
efficiently  perform  the  service  for  which  she  is  hereby  engaged," 
amount  to  such  a  stipulation  as  Lord  Ellenborough  refers  to. 

In  Maude  and  Pollock  on  Shipping  (3rd  ed.  p.  235)  it  is  said, 
I  think  quite  accurately,  "  It  is  often  difficult  in  construing 
charterparties  to  ascertain  whether  particular  stipulations  amount 
to  conditions  precedent.  This  is  to  be  determined  by  seeking  for 
the  intention  of  the  parties  as  apparent  on  the  instrument,  and 
from  the  surrounding  circumstances,  and  by  applying  the  ordinary 
rules  of  construction  to  each  particular  case.  It  does  not  depend 
on  any  formal  arrangement  of  the  words,  but  on  the  reason  and 
sense  of  the  thing  as  it  is  collected  from  the  whole  contract. 
Generally  speaking,  any  stipulation  which  goes  only  to  a  portion 
of  the  consideration,  or,  in  other  words,  the  breach  of  which  would 
deprive  the  party  who  has  a  right  to  insist  upon  it  of  a  portion 
only  of  the  benefit  of  his  contract,  will  be  construed  not  to  be  a 
condition  precedent.  It  must,  however,  be  recollected  that  this 
rule  although  a  very  useful  one,  is  only  a  rule  of  construction,  or 
means  of  discovering  the  intention  of  the  parties,  to  be  applied 
where  the  words  will  bear  either  sense.  For  it  is  clear  that  the 
courts  will  not  make  contracts  for  the  parties,  and  that  if  they  use 
language  which  distinctly  shews  that  they  intend  such  a  stipula- 
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tion  to  be  a  condition  precedent,  it  will  be  so  construed.  Con-  H.  L.  (E.) 
structions,  however,  leading  to  absurd  and  unreasonable  results  1882 
will  be  avoided,  if  this  can  be  done  without  violence  to  the  terms  Inman 
used,  because,  where  the  intention  is  not  clearly  expressed,  the  ^cq^Jp^^y^ 
parties  are  not  to  be  presumed  to  have  meant  to  make  an  absurd 
or  unreasonable  contract."  In  this  case  the  government  did 
receive  some  benefit  from  the  employment  of  the  ship  between  the 
21st  of  March  and  the  17th  of  April,  though  she  was  disabled 
from  duly  and  efficiently  performing  the  service  for  which  she 
was  engaged,  and  cases  may  easily  be  supposed  in  which  they 
might  have  received  more.  I  am,  therefore,  strongly  inclined  to 
think  that  the  words  relied  on,  even  if  they  stood  alone,  would  not 
amount  to  a  condition  precedent.  But  it  is  not  necessary  to 
decide  the  point,  for  the  words  are  materially  qualified  and  their 
effect  altered  by  what  follows,  which  shows  that  the  charterers 
were  relying  on  the  stipulation  construed  in  Beatson  Y.Shanck  (1). 
There  in  a  transport  charter  the  provision,  as  stated  in  the  report, 
was  that  "  upon  the  loss  of  time,  breach  of  orders,  or  neglect  of 
duty  by  the  said  master,  or  from  the  ship's  inability  to  execute  or 
proceed  on  the  service  on  which  she  might  be  employed,  being 
made  to  appear,  the  said  commissioners  should  have  free  liberty 
and  be  permitted  to  mulct  or  make  such  abatement  out  of  the 
freight  and  pay  of  the  ship  as  should  be  by  them  adjudged  fit  and 
reasonable." 

The  words  in  the  charterparty  now  before  us  are  slightly  dif- 
ferent, and  there  is  introduced  a  power  to  the  commissioners  to 
**  retain  in  arrear  the  pay  of  the  ship  for  two  months,  as  aforesaid, 
and  to  put  the  ship  out  of  pay,"  which,  as  I  think,  must  be 
construed  as  enabling  them  not  to  discharge  the  ship,  but  to 
withhold  the  giving  of  the  monthly  bills  previously  stipulated 
for  for  two  months,  during  which  time  the  commissioners  would 
have  time  to  consider  liow  they  should  use  the  power  to  make 
abatement  by  way  of  mulct  out  of  the  pay.  1  think  that  Beatson 
V.  Shanck  (1)  puts  the  proper  construction  upon  this  chiuse.  If 
any  of  the  specified  cases,  including  inability  from  any  cause 
whatever  to  perform  efficiently  the  service  contracted  for,  arises, 
the  parties  have  agreed  that  the  commissioners  may  make  such 

(1)  3  East.  233. 
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a  L.  (E.)  abatement  by  way  of  mulct  as  the  commissioners  shall  adjudge 
1882  fit  and  reasonable.  All  that  a  Court  of  law  can  inquire  into  is 
Inman  whether  there  was  such  a  case  as  to  give  the  commissioners  juris- 
^CoMPANY^  diction ;  if  there  was,  even  if  they  malce  an  abatement  which,  in  the 
opinion  of  the  Court,  was  neither  fit  nor  reasonable,  the  Court 
cannot  interfere.  And  I  think  that  the  commissioners  may  pro- 
perly take  into  consideration  many  things,  besides  the  mere 
inability,  so  that  it  is  not  at  all  clear  that  the  resolution  to  pay 
nothing  for  the  period  from  the  21st  of  March  to  the  17th  of 
April,  though  the  ship  was  then  retained  in  the  service,  and 
actually  used,  might  not  be  reasonable  and  fit,  though  it  certainly 
seemed  to  me  at  first  to  be  an  inequitable  resolution.  But  can  it 
be  said  that  the  making  such  an  abatement  by  way  of  mulct  or 
fine,  not  necessarily  because  of  the  peril  of  the  sea,  is  a  loss  of 
the  freight,  though  power  is  given  to  retain  and  levy  it  out  of  the 
freight  ?  I  think  not,  any  more  than  the  power  conferred  on  the 
Admiralty  Court  to  give  damages  against  the  ship  for  a  collision 
occasioning  damage  to  another  ship,  and  enforce  the  payment  by 
means  of  a  proceeding  in  rem  against  the  ship,  is  a  loss  of  the 
ship.  That  was  Be  Vaux  v.  Salvador  (1).  The  prejudice  which 
the  owner  of  the  ship  sustains  in  the  last  case  is  a  consequence 
of  the  peril  of  the  sea,  the  collision,  and  it  may  be  and  every 
day  is  insured  by  a  running  down  or  collision  clause  now  in 
common  use,  but  it  is  not  a  loss  of  the  ship.  It  may  be  doubted 
if  the  prejudice  which  the  shipowners  in  this  case  sustained  from 
the  abatement  by  way  of  mulct  is  so  direct  and  immediate  a  con- 
sequence, for  it  may  have  been  imposed,  or,  at  least,  its  amount 
increased,  for  many  other  reasons.  And  it  might  be  difficult, 
though  I  think  possible,  to  frame  a  clause  to  cover  it ;  but  I 
think  that  it  should  be  insured,  if  at  all,  under  a  clause  framed 
for  the  purpose,  as  it  is  not  a  loss  of  freight.  I  therefore  think 
that  the  judgment  of  the  Court  of  Appeal  is  right,  and  should  be 
affirmed. 

LoKD  Watson  : — 

My  Lords,  the  terms  of  the  policy  of  the  22nd  of  February 
1879  appear  to  me  to  be  sufficient  to  include  freight  to  be  earned 

(1)  4  A.  &  E.  420. 
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under  a  time  charter.  And,  seeing  that  the  respondents  when 
they  accepted  the  insurance  had  notice  that  the  City  of  Paris 
was  under  a  contract  of  charterparty,  I  am  of  opinion  that  the 
policy  attached  to  the  freight  therein  stipulated,  whether  they 
did  or  did  not  choose  to  inform  themselves  of  the  particulars  of 
the  contract;  and  consequently,  that  the  respondents  became 
liable  for  such  part  of  that  freight  as  might  be  lost  through  any 
of  the  risks  insured  against  during  the  period  covered  by  the 
policy. 

The  City  of  Paris  commenced  her  services  under  the  charter- 
party  on  the  18th  of  February  1879,  one  month's  freight  being 
paid  in  advance ;  and,  upon  the  21st  of  March,  whilst  conveying 
troops  from  this  country  to  Natal,  she  struck  upon  a  rock  in 
Simon's  Bay,  and  sustained  such  damage  that  she  could  not 
proceed  on  her  voyage  until  substantial  repairs  had  been  made. 
These  repairs  were  not  completed  so  as  to  admit  of  the  vessel 
putting  to  sea,  until  a  few  days  before  the  policy  came  to  an  end, 
on  the  19th  of  May  1879.  Meantime  the  troops  and  stores  which 
she  carried  were  transferred  to  other  vessels,  an  operation  which 
lasted  from  the  2i8t  of  March  to  the  17th  of  April,  and,  on  the 
latter  date  the  senior  naval  officer  in  command  at  Simon's  Bay 
formally  intimated  to  her  captain  that  the  City  of  Paris  is  this 
day  discharged  from  Her  Majesty's  service." 

There  are  two  facts  in  the  present  case  which  have  not  been 
disputed.  The  first  of  these  is,  that  the  injury  sustained  by  the 
vessel  in  Simon's  Bay,  and  her  consequent  detention  there  whilst 
undergoing  necessary  repairs,  were  due  to  perils  of  the  seas, 
within  the  meaning  of  the  policy.  The  second  is,  that  the  Com- 
migsioners  of  the  Admiralty,  who  were  tlie  charterers,  have  not 
paid  and  refuse  to  pay  freight  subsequent  to  the  2l8t  of  March 
1879.  Accordingly  the  only  question  wiiich  arises  for  decision 
is,  whether  the  freight,  which  the  vessel,  in  the  absence  of  any 
caHualty,  would  have  earned  between  the  21st  of  March  and  the 
19th  of  May  1879,  is  lost  freight  for  which  the  insurers  are 
liable.  In  order  to  appreciate  the  merits  of  that  question,  it  is 
necessary  to  consider  very  carefully  the  terms  of  the  charter- 
party. 

The  engagement  of  the  vessel  was  for  an  indefinite  period. 
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three  calendar  montlis  being  the  minimum.  Notice  of  discharge 
was  only  to  be  given  when  the  ship  was  in  a  port  in  the  United 
Kingdom,  and  the  owners  were  bound  to  keep  her  "  staunch  and 
substantial  both  above  water  and  beneath,  and  in  every  respect 
seaworthy"  at  all  times  during  the  continuance  of  her  charter. 
These  stipulations  seem  to  indicate  that  it  was  in  the  contempla- 
tion of  both  parties  that  the  owners  should  from  time  to  time, 
during  the  currency  of  the  charterparty,  make  such  repairs  upon 
the  ship  as  were  necessary  to  her  efficiency  as  a  transport. 

The  clauses  of  the  charterparty  which  bear  upon  the  payment 
of  freight  are  somewhat  peculiar,  and  it  is  necessary  to  notice 
them  specially,  because  the  decision  of  the  present  case  appears 
to  me  to  depend  upon  the  effect  to  be  given  to  them.  Freight  is 
made  payable  at  a  monthly  tonnage  rate  during  the  time  the 
ship  is  in  Her  Majesty's  employ,  and  shall  duly  and  efficiently 
perform  the  service  for  which  she  is  hereby  engaged."  The  first 
month's  freight  is  to  be  paid  in  advance.  At  the  end  of  the 
second  month  the  owner,  on  producing  a  certificate  in  due  form, 
is  entitled  to  a  bill  for  a  moiety  of  a  month's  freight,  and  at  the 
end  of  the  third  month,  upon  production  of  a  similar  certificate, 
he  becomes  entitled  to  a  bill  for  another  moiety.  At  the  end  of 
the  fourth,  and  each  succeeding  month,  a  bill  for  one  month's 
freight  is  receivable  on  a  certificate  being  produced.  The  result 
of  this  arrangement  is  this  that,  after  the  expiry  of  the  first  three 
months  of  the  vessel's  engagement,  the  charterers  have  always 
from  one  to  two  months'  freight  already  earned  in  their  hands, 
and  it  is  provided  that  the  owner  shall  be  paid  the  balance  of 
freight  on  the  passing  in  office  of  the  requisite  accounts  and 
documents  after  the  discharge  of  the  said  ship."  Then  follows  the 
provision  that,  if  at  any  time  it  shall  be  made  to  appear  to  the 
commissioners  that  any  delay  has  been  caused  by  breach  of 
orders,  or  that  the  ship  became  incapable,  from  any  cause  whatso- 
ever, to  perform  efficiently  the  service  contracted  for,  it  shall  be 
lawful  for  them,  "  to  retain  in  arrear  the  pay  of  the  ship  for  two 
months  as  aforesaid,  and  to  put  the  said  ship  out  of  pay,  or  to 
make  such  abatement  by  way  of  mulct  out  of  the  hire  or  freight 
of  the  said  ship  as  they  shall  adjudge  fit  and  reasonable." 

If  the  facts  of  the  present  case  were  such  as  to  bring  it  within 
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the  principle  of  Jaekson  v.  Union  Marine  Insurance  Co.  (1)  that 
would  afford  an  easy  solution  of  the  only  question  in  issue.  In 
that  event  the  Commissioners  of  the  Admiralty  would  have  been, 
at  common  law,  entitled  to  rescind  the  contract  of  charterparty, 
in  respect  that  the  sea  risk  encountered  by  the  City  of  Paris  in 
Simon's  Bay  had  made  the  object,  which  the  contracting  parties 
had  in  view,  commercially  impossible  of  attainment.  But  there 
is  really  no  analogy  between  the  case  of  a  charter  for  a  single 
voyage,  with  a  particular  cargo,  and  that  of  a  charter  indefinite 
as  to  time,  place,  and  cargo  ;  and,  moreover,  it  appears  to  me  that, 
on  a  fair  interpretation  of  this  charterparty,  it  was  mutually  con- 
templated that  the  ship  might  be  injured  by  perils  of  the  sea, 
and  that,  whenever  that  occurred,  she  was  to  be  repaired. 

In  my  opinion,  neither  the  Commissioners  of  the  Admiralty, 
nor  their  officials  at  Simon's  Bay,  had  a  legal  right  to  terminate 
the  contract  and  to  discharge  the  C7^^y  of  Paris  from  Her 
Majesty's  service,  upon  the  17th  of  April  1879.  It  is,  however, 
unnecessary  to  consider  whether  any  liability  would  have  at- 
tached to  the  insurers,  if  the  commissioners  had  insisted  upon 
their  right  to  discharge  the  vessel  upon  the  17th  of  April,  and 
had  declined  to  pay  freight  upon  that  footing  alone.  The  com- 
missioners ultimately  disallowed  all  claim  for  freight  after  the 
21st  of  March,  but  allowed  the  cost  of  coals  consumed  on  the 
homeward  voyage ;  and  the  case  was  presented  to  your  Lordships, 
on  both  sides  of  the  bar,  according  to  my  understanding  of  the 
argument,  as  if  the  commissioners  had  not  discharged  the  vessel 
at  Simon's  Bay,  but  had  disallowed  freight  from  and  after  the 
21st  of  March,  in  consequence  of  her  inefficiency  to  perform  the 
service  for  which  she  had  been  engaged.  In  this  aspect  of  the 
case  it  could  hardly  be  maintained  that  the  commissioners  were 
not  empowered,  by  the  terms  of  the  charterparty,  to  refuse  pay- 
ment of  freiglit  subsequent  to  the  21st  of  IMarch  1879 ;  but,  when 
that  is  conceded,  the  question  still  remains  whether  the  payments 
so  withheld  constitute  lost  freight,  within  the  meaning  of  the 
charterparty. 

The  appelhuits,  in  the  first  place,  nuiinlain  that,  by  the  terms 
of  the  charterparty,  the  due  and  efficient  performance  of  the 
(1)  Law  Koj).  10  C.  r.  125. 
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service  for  which  the  vessel  was  engaged  formed  a  condition  pre- 
cedent to  the  earning  of  freight.  I  am  unable  so  to  read  the 
contract.  The  language  of  the  leading  clause  with  respect  to 
freight  does  not  appear  to  me  to  be  fairly  susceptible  of  that 
construction;  and  any  such  construction  is  quite  inconsistent 
with  the  clause  which  follows,  giving  power  to  the  cominissioners 
to  make  an  abatement  by  way  of  mulct  out  of  the  hire  or  freight 
of  the  ship.  Beading  the  two  clauses  together,  I  think  it  is  clear 
that  freight  was  to  run  during  the  whole  period  of  the  vessel's 
engagement,  but  that  the  commissioners,  in  the  event  of  delay 
occurring,  or  of  the  vessel  becoming  inefficient,  were  to  have  the 
power  of  declining  to  issue  monthly  pay  bills, — which  I  take  to 
be  what  is  meant  by  putting  the  ship  out  of  pay, — and  of  retain- 
ing the  freight,  deducting  from  its  amount,  on  final  settlement, 
any  sum  which  they,  in  their  discretion,  might  fix,  as  a  reasonable 
mulct,  in  respect  of  such  delay  or  inefficiency. 

If  I  am  right  in  my  construction  of  the  charterparty,  the  case 
turns  upon  a  very  narrow  point.  The  inefficiency  of  the  vessel 
was  admittedly  due  to  perils  of  the  sea,  which  were  within  the 
risks  insured  by  the  policy ;  and  if  it  had  been  expressly  stipu- 
lated in  the  charterparty  that  freight  should  cease  to  be  payable 
so  long  as  the  ship  was  incapable  from  that  cause  of  efficiently 
performing  her  contract,  I  do  not  doubt  that  the  insurers  would 
have  been  liable.  That  would  have  been  a  plain  case  of  cesser  or 
loss  of  freight  through  the  perils  insured  against.  But  that  is  not 
the  present  case.  The  abatement  of  freight  is  not,  in  my  opinion, 
necessarily  dependent  upon  the  fact  that  the  vessel  has  been 
disabled  by  sea  risks.  It  is  entirely  dependent  upon  the  discre- 
tion of  the  Commissioners  of  the  Admiralty,  who  are  not  limited, 
in  the  exercise  of  that  discretion,  to  considerations  arising  out  of 
the  casualty  which  has  occasioned  delay.  They  may  quite  legiti- 
mately take  into  account  in  determining  whether  they  will  or  will 
not  inflict  a  mulct,  the  conduct  of  her  owners  under  a  totally 
different  contract  of  charterparty,  and  many  other  considerations 
equally  foreign  to  the  ship  or  freight  insured.  In  these  circum- 
stances, whilst  I  am  conscious  that  the  question  is  one  of  great 
nicety,  I  am  unable  to  regard  a  disallowance  of  freight,  which 
may  be  legitimately  made  on  such  considerations,  as  lost  freight 
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in  the  proper  sense  of  that  term.  It  appears  to  me  that  the 
deduction  from  freight,  which  the  commissioners  are  empowered 
to  make,  is  in  truth  and  substance  a  penalty  imposed  upon  the 
shipowner,  which  they  are  entitled  to  levy  out  of  the  freight 
retained  in  their  hands. 

I  am  accordingly  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  ought  to  be  affirmed. 

Lord  Fitzgerald  : — 

My  Lords,  I  have  had  the  advantage  of  readiug  the  judgments 
of  my  noble  and  learned  friends  which  have  my  entire  concurrence. 

The  charterparty  is  in  some  parts  rather  obscure  and  difficult  of 
interpretation.  It  is  obvious  why  it  was  provided  that  the  notice 
of  discharge  should  be  given  in  a  port  in  the  United  Kingdom,  for 
if  it  were  otherwise  the  ship  might  have  been  discharged  at  some 
very  remote  place,  and  left  to  bear  the  heavy  cost  of  an  unproduc- 
tive voyage  home.  No  notice  of  discharge  was  given  according  to 
this  provision  of  the  contract,  and  as  the  time  for  giving  it  would 
not  be  reached  until  after  the  expiration  of  the  three  months- 
certain  "  it  does  not  require  further  consideration  in  the  present 
action. 

As  the  charter  was  not  limited  in  time  and  might  continue  for 
a  considerable  period,  it  seems  plain  that  its  duration  was  not  to- 
be  determined  by  any  necessity  arising  for  repairs,  unless  at  least 
the  repairs  proved  to  be  of  so  extensive  a  character  and  likely  to 
occupy  so  much  time  as  practically  to  put  an  end  to  the  objects 
of  the  charter,  and  thus  entitle  the  charterers  to  abandon  the 
undertaking. 

The  proviso  in  the  charter  which  has  been  so  much  commented 
on,  and  which  is  the  foundation  of  your  Lordships'  judgment, 
seems  to  me  to  have  conferred  on  the  commissioners  large  powers 
of  a  judicial  character,  to  be  exercised  according  to  judicial 
discretion.  They  do  not  seem  either  by  themselves  or  their 
officers  to  have  directly  and  formally  exercised  those  powers.  It 
is  not  pretended  that  they  determined  to  retain  in  arrear  the 
pay  of  the  ship  for  two  months,  and  to  put  the  ship  out  of  pay  ; 
nor  did  they  formally  and  directly  adjudge  and  declare  that  it 
would  be  fit  and  reasonable  to  make  any  abatement  by  way  of 
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H.  L.  (E.)  mulct  out  of  the  hire  or  freight  of  the  ship.    The  only  act 

1882  formally  done  on  the  part  of  the  commissioners,  if  the  officer 

Inman  doing  them  had  authority  to  bind  the  commissioners,  appear  from 

^Company  documents  of  the  17th  of  April  1879,  Nos.  8  and  9  in 

BisoHbFF.  appendix.    In  No.  8  are  to  be  found  two  statements,  that  the 

^  - —  ship  had  been  inefficient  "  since  21st  March  1879,  having:  touched 

Lord  Fitzgerald,         ^  '  o 

  the  Roman  Rock  and  sustained  much  damage,"  and  that  the 

"  City  of  Paris  was  discharged  from  H.M.  service,  17th  April  1879, 
having  been  retained  so  long  on  account  of  the  removal  of  Govern- 
ment stores,  and  No.  9  is  a  notice  to  the  master  tliat  the 
ship  "  being  now  cleared  of  all  Government  stores  "  "  is  this  day 
discharged  from  Her  Majesty's  service."  I  have  not  been  able  to 
discover  that  Captain  Adean  had  authority  to  discharge  the  ship 
from  the  service.  Under  such  circumstances  I  should  have  had 
some  difficulty  in  coming  to  the  conclusion  that  the  commissioners 
bad  legally  exercised  the  powers  conferred  on  them  by  the  con- 
tract of  affreightment,  and  had  adjudged  it  to  be  fit  and  reasonable 
"  that  there  should  be  a  mulct  out  of  the  freight."  It  seems  how- 
ever to  have  been  assumed  on  both  sides  that  the  commissioners 
did  in  some  form  or  other  exercise  their  powers,  and  did  eventually 
^idjudge  it  to  be  fit  and  reasonable  to  make,  and  did  "  make  an 
abatement  by  way  of  mulct  out  of  the  hire  or  freight "  equivalent 
to  the  two  months'  freight  which  otherwise  had  been  earned.  It 
is  on  this  the  plaintiffs  seek  to  maintain  the  present  action. 

I  concur  in  the  opinion  that  there  has  been  no  loss  of  freight 
within  the  terms  of  the  policy.  The  freight  was  earned,  but  the 
plaintiffs  have  been  deprived  of  it  by  the  commissioners  in  the 
exercise  of  the  discretionary  powers  which  the  contract  of  affreight- 
ment vested  in  the  commissioners.  That  was  a  risk  against  which 
the  insurers  did  not  insure.  If  however  there  was  a  loss  of  freight, 
it  would  remain  to  be  considered  w^hether  peril  of  the  sea  "  was 
the  immediate  cause  of  the  loss.  The  maxim  "  in  jure  non  remota 
causa  sed  proxima  spectatur  "  applies  specially  to  marine  insurances, 
so  that  in  order  to  entitle  the  claimants  to  recover  here,  the  loss 
must  be  a  direct  and  not  the  remote  consequence  of  the  peril  of 
the  sea.  The  touching  on  the  Roman  Rock  was  a  peril  of  the  sea, 
and  probably,  but  for  that,  the  ship  would  have  completed  her 
undertaking,  and  earned  her  two  months'  freight,  but  it  does  not 
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follow  that  the  touching  on  the  rock  and  consequent  injury  were    H.  L.  (E.) 
the  causa  causans.    The  freight  was  not  necessarily  and  directly  1882 
lost  by  that  calamity  and  the  consequent  necessity  for  repairs.  inman 
The  plaintiffs  were  deprived  of  the  right  to  their  freight,  if  they  ^Jq^^^^J^^ 
were  so  deprived,  by  the  action  of  the  commissioners,  or  their 
officers,  under  the  special  provisions  of  the  charterparty.  The 
loss  was  not  by  the  perils  of  the  sea,  but  was  occasioned  by  the 
oontract. 

I  concur  in  the  opinion  of  Bramwell  LJ.  in  this  case  that  the 
loss  was  not  the  necessary  and  proximate  effect  of  the  perils  of  the 
sea,  and  that  the  plaintiffs  have  failed  to  establish  the  immediate 
relation  of  the  one  to  the  other. 

Order  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Lords'  Journals  1st  August  1882. 

Solicitors  for  appellants :  Gregory,  Bowcliffes,  &  Co.,  for  Hill, 
Dickinson,  &  Lighthound,  Liverpool. 

Solicitors  for  respondents :  Waltons,  Buhh,  &  Walton, 
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H.  L.  (Sc.)  THE  COUNTESS  OF  EOTHES  and  Another  Appellants-^ 
1^     THE  KIRKCALDY  AND  DYSART  WATER-  ]  ^ 


Construction  of  Statute — Damage  to  Lands  hy  extraordinary  Flood — Escape  of 
Water  from  Reservoir — Liability  of  Water  Commissioners — Damnum  fatale 
—Kirhcaldy  and  Dysart  Waterworks  Act,  1867  (30  &  31  Vict,  c.  139X 
ss,  43,  49. 

By  the  43rd  section  of  the  Kirkcaldy  and  Dysart  Waterworks  Act,  1867,. 
it  was  provided  that  the  commissioners  under  the  Act  "  should  be  bound  to 
make  good  to  the  Countess  of  Rothes  and  her  heirs,  &c.,  all  damages  whicb 
may  be  occasioned  to  her  or  them,  by  reason  of  or  in  consequence  of  any 
bursting,  or  flow,  or  escape  of  water  from  any  reservoir,  or  aqueduct,  or  pipe^ 
or  other  work  connected  therewith"  which  may  be  constructed  by  the  com- 
missioners. The  Countess  is  proprietrix  of  lands  situated  below  the  site  of 
one  of  the  reservoirs,  and  during  an  extraordinary  rainfall  a  great  quantity 
of  water  was  continuously  discharged  from  the  reservoir,  through  a  waste 
weir  into  the  watercourse  of  a  burn,  and  did  much  damage  to  the  Countess's 
lands.  She  claimed  compensation.  There  was  no  failure  or  insufficiency  of 
the  works  and  no  negligence  :— 

Seldy  reversing  the  decision  of  the  Court  below  (Lord  Blackburn  dissent- 
ing), that  on  the  construction  of  the  above  clause  the  Countess  was  entitled 
to  compensation  for  damage  by  flood  waters  from  the  reservoir,  no  matter 
how  caused. 

Fer  Lord  Watson  : — Statutory  provisions,  such  as  here,  in  a  local  and 
personal  Act  must  be  regarded  as  a  contract  between  the  parties,  whether 
made  by  their  mutual  agreement,  or  forced  on  them  by  the  legislature. 


Appeal  from  the  Second  Division  of  the  Court  of  Session,  Scot- 
land. The  Countess  of  Rothes,  one  of  the  appellants,  is  proprietrix 
of  the  Rothes  estates  in  the  county  of  Fife,  lying  on  the  southern 
slope  of  the  Lomond  hills.  She  raised  this  action  with  the 
consent  of  her  husband,  who  is  the  other  appellant.  The  re- 
spondents are  the  water  commissioners  of  Kirkcaldy  and  Dysart, 
acting  under  the  provisions  of  the  Act  of  30  &  31  Vict.  c.  139, 
known  as  the  Kirkcaldy  and  Dysart  Waterworks  Act,  1867. 

Under  that  Act  the  inhabitants  of  Kirkcaldy  and  Dysart  were 
authorized  to  make  reservoirs  on  the  Lomond  Hills,  and  to  carry 
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out  the  necessary  works  for  the  supply  of  water  to  these  two  U.  L.  (Sc.) 

places,  and  for  a  compensation  supply  to  mill  owners  on  streams  1882 

'the  water  of  which  was  impounded.  Countess 

Two  reservoirs  were  constructed,  one  the  Dramain  reservoir,  and  I^othes 

the  other  the  Ballo  reservoir,  about  a  mile  from  the  appellants'  Kirkcaldy 

'  Waterworks 
property.  Commis- 

A  watercourse  known  as  the  Lothrie  Burn  runs  for  a  length 
of  about  three  miles  through  the  pursuersV  estate,  the  water  of 
which  is  impounded  in  the  above-mentioned  reservoirs.  To  supply 
the  place  of  the  water  so  impounded  the  commissioners  are  bound 
«(sect.  39  of  the  Act  of  1867)  to  send  down  the  course  of  the  Loth- 
ario Burn  a  compensation  supply  of  at  least  750  gallons  per  minute. 
This  compensation  supply  is  supplied  by  the  reservoir  known  as 
the  Ballo  reservoir,  from  which  sluices  open  into  the  channel  of 
the  Lothrie  Barn.  The  overflow  of  the  Ballo  reservoir  also  is 
directed  into  the  Lothrie  watercourse  by  means  of  a  byewash.  In 
the  month  of  August,  1877,  there  was  an  extraordinary  rainfall  in 
^he  gathering  ground  or  watershed  of  the  Lothrie  Burn,  and  on 
the  night  of  the  20th  of  August  the  water  came  down  into  the 
Ballo  reservoir  in  greatly  increased  volume.  The  consequence  was 
that  the  water  in  a  large  quantity  flowed  over  the  byewash  in 
the  channel  of  the  burn  below  the  reservoir.  The  byewash  is  about 
{fifty-seven  feet  wide  and  two  feet  deep,  and  the  overflow  from  it 
at  the  height  of  the  spate  was  eighteen  inches.  No  water  had 
escaped  over  the  embankment.  The  flow  caused  considerable 
•damage  to  the  pursuers'  property. 

Sect.  43  of  the  Act  of  1867  enacts : 

The  commissioners  shall  be  bound  to  make  good  to  the  said  Countess  of 
Rothes  and  her  heirs  and  successors,  from  time  to  time,  all  diUiiagos  which  may 
'be  occasioned  to  her  or  them,  by  reason  or  in  consequence  of  any  bursting,  or 
fflood,  or  escape  of  water  from  any  reservoir,  aqueduct,  or  pipe,  or  other  work 
connected  therewith,  which  may  be  constructed  or  laid  by  the  commissioners ; 
and  the  right  to  claim  payment  of  such  damages  and  expenses  shall  not  be 
lessened  by  the  powers  conferred  by  this  Act  as  regards  inspection  and  seeing  to 
the  sufficiency  of  the  works,  either  during  the  construction  or  at  the  completion 
thereof,  or  by  anything  that  shall  have  been  done  under  or  in  consequence  of 
these  powers. 

The  49th  section  is  in  the  following  terms : 

All  claims  of  compensation  for  hind  taken  or  used,  and  for  laving  pipes  or 
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H.  L.  (Sc.)  constructing  works  within  or  upon  the  estate  of  the  said  Countess  of  Eothes,  and 
1882  claims  of  her,  or  her  heirs  or  successors,  for  compensation  or  damages 
v.,^v~  through  flood  or  escape  of  water,  or  flooding  or  bursting  of  any  of  the  reservoirs 
Countess  authorized  by  this  Act,  or  works  connected  therewith,  or  for  altering,  enlarging^ 
OF  Eothes  increasing  the  number  of  pipes,  or  inspecting  and  repairing  pipes  to  be  laid  by 
Kirkcaldy  the  commissioners,  which  shall  from  time  to  time  be  made  by  the  said  Countess- 
Waterwoeks  of  Eothes,  or  her  heirs  and  successors,  against  the  commissioners,  and  all  ques- 
Eo'^l^ia"  tions  which  mav  arise  in  relation  thereto,  shall  be  settled  by  arbitration  in 
  manner  provided  by  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845. 

The  appellants  sought  declarator,  that  **the  respondents  are 
liable  to  make  good  to  them  all  damage  which  has  been  occa- 
sioned to  their  property  by  reason  of  the  bursting,  flood,  or  escape 
of  water  from  the  Ballo  reservoir  in  August  1877 ;  and  that  the 
respondents  are  bound  to  enter  into  arbitration  with  them  in  order 
that  the  amount  to  be  paid  as  compensation  may  be  fixed."  They 
relied  for  this  purpose  chiefly  on  the  43rd  section  of  the  Act,, 
which  they  contended  rendered  the  respondents  liable  if  any  of 
the  water  which  did  the  damage  came  from  the  reservoir,  whether 
such  flood  was  or  was  not  due  to  the  existence  of  the  reservoir. 
They  also  contended  that  whether  their  construction  of  the  section 
was  correct  or  not,  the  Bespondents  were  liable,  in  respect  that 
the  evidence  shewed  that  the  existence  of  the  Ballo  reservoir,  and 
the  negligence  of  the  respondents  in  not  regulating  properly  the 
quantity  of  water  in  the  reservoir,  materially  contributed  to  the 
flood.    But  the  charge  of  negligence  they  withdrew. 

The  respondents  pleaded  "  the  averments  of  the  pursuers  being^ 
unfounded  in  fact,  the  defenders  are  entitled  to  absolvitor." 

The  Lord  Ordinary  allowed  the  parties  a  proof  of  their  respec- 
tive  averments  in  terms  of  the  Evidence  (Scotland)  Act,  1866. 

A  proof  having  been  adduced,  the  Lord  Ordinary,  on  the  3rd  of 
December,  1878,  pronounced  an  interlocutor  by  which  he  assoilzied 
the  defenders  from  the  conclusions  of  the  summons,  and  found 
them  entitled  to  expenses. 

The  appellants  reclaimed,  and  the  Second  Division  (the  Lord 
Justice  Clerk  dissenting),  June  5,  1878,  refused  the  note  and 
adhered,  with  additional  expenses  (1). 

The  majority  of  the  Court  of  Session  were  of  opinion  that  it 
being  clearly  established  in  point  of  fact,  that  the  reservoir  was 

(1)  6  Court  Sess.  Cas.  4th  Series,  974. 
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in  no  way  proved  to  be  insufficient,  the  water  commissioners  were  H.  L.  (So.) 

not  liable  in  reparation.  1882 

The  Lord  Justice  Clerk  differed  from  the  Lord  Ordinary's  inter-  countess 

locutor,  and  said  that  his  difficulty  arose  not  on  the  facts,  but  upon  Rothes 

the  general  principle  applicable  to  this  question,  and  upon  the  Kirkcaldy 

°  1  11  -1  Waterworks 

construction  of  the  statute,  and  then  contmued  :  Commts- 

My  opinion  is,  that  the  clause  in  the  statute  on  which  this  case  turns,  con- 
stitutes an  obligation  upon  the  commissioners  as  part  of  the  consideration  for 
obtaining  the  statutory  powers  which  they  had  not  and  could  not  have  had  other- 
wise— constitutes  an  obligation  of  absolute  protection  against  the  things  mentioned 
in  that  clause.  Now,  it  being  assumed  that  there  was  a  flood,  the  Lord  Ordinary 
has  found  that  this  case  is  not  within  the  clause  I  have  referred  to,  and  the 
ground  upon  which  he  has  proceeded  is  that  it  does  not  appear  that  if  the  reser- 
voir had  not  been  there  this  damage  would  not  have  been  caused.  The  only 
question,  in  the  first  instance,  is  whether  the  contingency  expressed  in  the  clause 
has  occurred,  that  is,  whether  the  pursuers  have  suffered  injury  by  reason  of  the 
discharge  from  this  reservoir,  whether  by  bursting,  or  escape,  or  flood.  -On  this 
question  there  can  be  no  doubt  whatever,  so  far  as  the  circumstances  are  con- 
cerned. It  is  proved  that  on  the  18th,  19th,  and  20th  of  August,  1877,  a  large 
body  of  water  was  continuously  discharged  from  this  reservoir  at  a  height  of  sixty 
feet  above  the  bed  of  the  stream,  tearing  up  the  solid  masonry  of  the  byewash,  a 
structure  about  one  hundred  yards  in  length,  and  spreading  over  the  banks  of 
the  stream  below,  where  it  inflicted  the  damage  now  complained  of  on  the  pro- 
perty of  the  pursuers.  Now%  in  my  opinion,  that  is  quite  sufiicient  to  found  this 
action,  and  I  do  not  think  any  further  inquiry  either  necessary  or  relevant.  It  is 
said,  however,  to  be  immaterial  that  the  water  was  so  discharged  from  the  reser- 
voir unless  it  can  be  also  proved  that  if  the  reservoir  had  never  been  there  the 
same  amount  of  water,  at  the  same  height  and  under  the  same  conditions, 
would  not  have  flowed  down  the  same  channel  and  inflicted  the  same  injury.  It 
is  needless  to  say  that  there  is  not  a  word  in  the  statute  to  this  eflect.  I  see  no 
reason  for  applying  this  singular  condition  to  the  right  to  recover  damage  done  by 
flood  any  more  than  to  injury  done  by  bursting  or  escape.  But  if,  from  some 
unavoidable  cause,  the  reservoir  had  been  burst  through — from  lightning,  or  a 
waterspout,  or  any  other  singular  cause — it  might  quite  as  reasonably  have  been 
contended,  had  a  flood  existed  at  the  time,  that  the  same  or  a  greater  amount  of 
water  would  have  come  down  had  the  reservoir  not  been  there.  But  this  view 
of  the  case,  in  my  opinion,  is  entirely  fallacious,  first,  because  it  places  on  the  pur- 
suers the  burden  of  proving  a  fact  which  never  can  be  proved ;  and  secondly, 
because  whatever  the  result  might  have  been  if  the  reservoir  had  never  been 
made,  it  is  quite  certain,  on  the  simplest  natural  laws,  that  the  result  must  liave 
been  difl'erent  from  what  actually  occurred.  To  foretell  before  the  event,  or  to 
assume  in  the  absence  of  the  event,  the  eflects  which  might  be  produced  by  an 
unusual  rainfall  on  a  given  stream  is  a  })roblem  wholly  beyond  the  range  of  cj\l- 
culation.  Water  in  flood  is  one  of  the  most  capricious  of  natural  agents.  .  .  . 
The  only  thing  that  to  me  appears  certain  is  that  the  result  with  the  reservoir 
there  must  have  been  diflerent  from  what  it  would  have  been  if  the  reservoir  had 
not  been  there. 
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H.  L.  (Sc.)       On  the  whole  matter,  I  thought  it  right  to  express  that  opinion,  because  I 

1882  think  this  inquiry  into  what  might  have  happened  if  the  reservoir  had  not  been 

y*-v^  there  is  wholly  irrelevant,  and,  moreover,  is  inconsistent  with  the  true  construc- 

CouNTESS  tion  of  the  43rd  section  of  the  statute,  which,  in  my  opinion,  makes  it  an  abso- 

OF  RoTiiES  Yuie  condition  of  the  right  to  make  the  reservoir  that  damage  arising  from  it 

Kirkcaldy  shall  be  paid  without  inquiry  as  to  the  contingencies  of  which  your  Lordships 
Waterworks  speak. 
Commis- 
sioners.       The  appellants  appealed  to  this  House.    The  respondents  set 

out  in  their  printed  case  that  they  admitted  "  that  the  question 
as  to  the  true  meaning  of  the  43rd  section  is  a  question  of  law, 
which  in  any  case  fell  to  be  determined  by  the  Court,  and  on 
which  an  appeal  is  properly  taken  to  this  House ;  but  the  question 
whether  the  damage  was  caused  whole  or  in  part  by  the  respon- 
dents* works,  or  by  their  fault,  is  a  matter  to  be  determined  by 
arbitration  in  terms  of  the  49th  section  of  the  Act." 

When  the  case  came  before  the  Court  below,  the  parties  con- 
curred in  stating  that  they  desired  to  have  the  dispute  between 
them  settled  by  the  Court  of  Session  rather  than  by  an  arbitrator, 
and  it  was  upon  that  understanding  that  the  judgment  now  under 
appeal  was  pronounced. 

In  these  circumstances  the  respondents  submit  that  the  present 
appeal  is  not  competent  except  upon  the  question  as  to  the  con- 
struction of  the  statute,  see  the  cases  of  Dudgeon  &  Martin  v. 
Thomson  &  Patriclc,  1854  (1)  ;  Crai^  v.  Duffus  (2) ;  Bohin  et  al, 
V.  Eohy  et  al  (3)." 

At  the  hearing,  20th  and  21st  July, 

Baveiff  Q.C.,  and  Webster^  Q.C.,  contended  for  the  appellants : — 

If  the  House  took  the  view  of  the  Lord  Justice  Clerk,  then  the 
interlocutors  must  be  reversed ;  if  of  the  Lord  Ordinary  and  the 
majority  of  the  Court  below,  then  another  question  which  is  more 
or  less  of  fact  would  arise. 

On  the  first  question,  all  that  was  necessary  to  prove  under  the 
43rd  section  is,  that  if  any  damage  was  caused  by  water  coming  from 
the  reservoir,  Lady  Eothes  must  be  compensated  ;  even  although 
the  damage  was  not  in  any  degree  caused  by  the  reservoir,  or  the 
works  connected  therewith,  but  would  have  happened  although 


(1)  1  Macq.  714. 


(2)  6  Bells  App.  308. 

(3)  2  Macq.  478. 
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the  reservoir  and  works  had  never  been  completed.    The  Act  of  H.  L.  (So.) 

Parliament  in  giving  the  respondents  the  right  to  interfere  with  1882 

the  Lothrie  Burn,  by  constructing  works  necessarily  to  some  Countess 

-extent  endangering  the  property  below,  conferred  on  the  Countess  I^othes 

of  Kothes  a  simple  and  complete  protection  against  any  flood  or  Ktekoaldy 

^  *•  o  J  Waterworks 

water  coming  from  the  new  reservoir.    The  object  of  sect.  43  was  Commis- 

to  relieve  Lady  Kothes  from  embarking  on  any  hypothetical  and 

speculative  inquiry  such  as  that  indicated  by  the  majority  of  the 

Oourt  below,  namely,  whether  more  water  came  down  to  the 

appellants'  property  than  would  have  come  down  from  natural 

<iauses  if  no  reservoir  had  existed. 

[They  were  not  heard  on  the  question  of  competency  raised  by 

the  respondents.    They  cited  Fletcher  v.  Bylands  and  another  (1) ; 

Nichols  V.  Mar  stand  (2).] 

The  Solicitor  General  {Asher,  Q.C.),  and  Benjamin  Q.C.,  for  the 
respondents : — 

The  first  question  is,  had  Lady  Kothes  a  claim  under  the  43rd 
section  ?  (2.)  Is  it  competent  to  review  the  facts  ?  and  (3),  if  it 
is  competent,  then  is  the  judgment  of  the  Court  below  correct  ? 

[LoKD  Blackbukn  : — The  House  is  satisfied  that  the  finding 
of  the  Court  below  as  to  the  facts  was  correct,  and  the  only  question 
which  now  remains  is  as  to  the  construction  of  the  statute.] 

The  construction  put  on  the  statute  by  the  appellants  is  not 
sound,  the  true  meaning  of  sect.  43  is  that  the  respondents  are 
liable  for  damage  occasioned  by  reason  of,  or  in  consequence  of, 
the  existence  of  their  works,  but  not  for  damage  to  which  thei 
works  in  no  way  contributed. 

Certainly  Lady  Kothes  was  not  to  be  damnified  by  the  com- 
pulsory powers  given  by  the  Act,  but,  on  the  other  hand,  compen- 
sation can  only  be  recovered  if  an  action  would  have  lain  had 
there  been  no  Act  at  all.  If  the  flood  had  not  been  caused  or  mate- 
rially increased  by  the  existence  of,  or  some  defect  in  the  respon- 
dents' works,  they  are  not  liable,  but  the  damage  falls  within  the 
description  damnum  absque  injuria,  which  cannot  become  the 

(1)  Law  Rep.  1  Ex.  265 ;  aflirnuHl  Law  V\q\\  3  H.  L.  330. 
(2)  2  Kx.  D.  1. 
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H.  L.  (Sc.)  ground  of  an  action :  see  New  Btver  Company  v.  Johnson  (1)  ; 

1882  Bead  v.  Victoria  Station  and  Fimlico  Bailway   Comjpamy  (2) ; 

Countess  Barber  V.  Nottingham  and   Grantham  Bailway  Company  (3). 

OF  RcjTHEs  j-^heir  farther  argument  ^ill  be  found  fully  given  in  the  opinion& 

KiBKCALDY  of  the  Lords.] 

Waterworks 
Commis- 
sioners.       Davey,  Q.C.,  in  reply. 

The  House  took  time  for  consideration. 
July  26.    Lord  Blackburn  : — 

My  Lords,  the  question  in  this  case  depends  entirely  on  the 
construction  of  two  lines  in  the  43rd  section  of  the  Kirkcaldy  and 
Dysart  Waterworks  Act,  1867,  but  though  it  lies  in  so  small  a 
compass,  it  is  one  on  which  there  has  been  a  difference  of  opinion 
in  the  Court  below,  and  there  is  also  one  in  this  House. 

The  Act  in  question  authorized  the  commissioners  to  impound 
the  waters  of  an  affluent  of  the  Lothrie  Burn  in  a  reservoir,  and 
thence  by  aqueducts  and  pipes  and  filtering  works  to  carry  a 
supply  of  water  to  the  towns  of  Kirkcaldy  and  Dysart.  It  required 
them  also  to  make  a  compensation  pond  called  the  Ballo  reser- 
voir, on  the  upper  part  of  Lothrie  Burn,  and  store  up  the  water 
in  it  for  the  purpose  of  supplying  compensation  water  to  those 
interested  in  the  lower  part  of  the  Lothrie  Burn.  The  position 
and  size  of  this  Ballo  reservoir  is  fixed  with  precision  in  the  Act, 
and  it  is  required  that  the  works  shall  be  securely  made,  and  that 
a  waste  weir  fifty  feet  wide  shall  be  provided  for  the  Ballo  reser- 
voir. So  that  the  commissioners  were  left  no  discretion  as  to 
how  they  were  to  make  and  maintain  this  reservoir.  If  there 
came  a  fall  of  rain  so  great  as  to  do  more  than  fill  the  reservoir 
the  surplus  water  must  flow  over  the  waste  weir  and  thence  flow 
down  into  the  Lothrie  Burn.  To  do  anything  to  hinder  this 
would  have  been  a  breach  of  the  duty  imposed  by  the  Act  upon 
the  commissioners.  "What  happened  was,  that  there  was  a  very 
unusual  fall  of  rain,  as  much  as  six  inches  in  three  days,  and  the 
water  flowed  over  the  waste  weir  in  a  body  eighteen  inches  deep, 
and  this  quantity  of  water  raised  the  Lothrie  and  produced  a 

(1)  29  L.  J.  (M.  C.)  93.  (2)  32  L.  J.  (Ex.)  167. 

(3)  33  L.  J.  (C.  P.)  193. 
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flood,  flowing  from  the  reservoir  certainly ;  though  the  works  of  H.  L.  (So.) 

the  reservoir  stood  firm,  and  the  water  did  not  rise  so  high  as  to  18B2 

flow  over  the  embankments.  Countess 

The  appellants  are  owners  of  the  lands  on  both  sides  of  the  Eothes 

Lothrie  Burn,  up  to  a  point  560  yards  below  the  point  where  the  Kirkcaldy 

Waterworks 

water  flowing  from  the  Ballo  reservoir  joins  the  burn.  The  43rd  CoMajis- 
section  of  the  Act  is  in  these  terms :  **  The  commissioners  shall  ^^^i^s. 
be  bound  to  make  good  to  the  said  Countess  of  Rothes,  and  her  Lord  Biackbum. 
heirs  and  successors,  from  time  to  time,  all  damages  which  may 
be  occasioned  to  her  or  them,  by  reason  of  or  in  consequence  of 
any  hurstingf  or  flood,  or  escape  of  water  from  any  reservoir,  aque- 
dmt,  or  jpipe,  or  other  worJc  connected  therewith,  which  may  be  con- 
structed or  laid  by  the  commissioners,  and  the  right  to  claim 
payment  of  such  damages  and  expenses  shall  not  be  lessened  hy  the 
powers  conferred  by  this  Act  as  regards  inspection  and  seeing  to 
the  sufficiency  of  the  works,  either  during  the  construction  or  at 
the  completion  thereof,  or  by  anything  that  shall  have  been  done 
under  or  in  consequence  of  these  powers."  I  quite  agree  with  the 
Lord  Justice  Clerk  below  when  he  says :  "  Now,  my  Lords,  my 
opinion  is,  that  the  clause  in  the  statute  on  which  this  case  turns, 
constitutes  an  obligation  upon  the  commissioners  as  part  of  the 
consideration  for  obtaining  the  statutory  powers  which  they  had 
not,  and  could  not  have  had  otherwise — constitutes  an  obligation 
of  absolute  protection  against  the  things  mentioned  in  that  clause." 
The  whole  question  in  my  mind  is,  what  are  we  to  understand  as 
being  the  things  mentioned  in  that  clause  ?  If  the  wwd  "flood  "  as 
there  used  means  any  flood  whatsoever  flowing  from  the  reservoir, 
it  is  beside  the  question  to  inquire  if  this  was  not  more  protection 
than  Lady  Rothes  could  reasonably  ask  for  ;  she  has  in  that  view 
got  it  from  the  legislature,  and  the  decision  of  the  Court  below  is 
wrong.  But  the  words  "bursting  or  escape  of  water  from  any 
reservoir,  aqueduct,  or  pipe,"  &c.,  are  things  which  can  only  occur 
when  the  works  have  in  some  way  proved  not  sufiicient,  and  the 
commissioners  have  failed  in  doing  what  they  were  directed  to 
do.  And  if  the  word  "  flood  "  is  to  be  understood  as  limited,  in 
the  same  way  as  the  things  which  go  before  or  come  after,  to  flood 
occasioned  by  the  works  proving  defective,  and  is  not  to  extend 
to  a  flood  the  damage  from  which  would  have  had  to  be  borne  by 
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H.  L.  (Sc.)  the  appellants  if  there  had  been  no  works,  and  which  flowed  as 

1882  it  did  from  the  works  being  made  and  maintained  in  the  very  way 
Countess       which  the  legislature  intended  and  indeed  compelled  the  com- 

op  KoTHEs  jjiiggiQuers  to  make  and  maintain  them,  then  the  decision  of  the 

Kirkcaldy  maiority  of  the  Court  below  was  ri^ht. 
Waterworks  i 
CoMMis-  I  quite  agree  that  no  Court  is  entitled  to  depart  from  the  inten- 
tion of  the  legislature  as  appearing  from  the  words  of  the  Act, 
because  it  is  thought  unreasonable.  But  when  two  constructions 
are  open,  the  Court  may  adopt  the  more  reasonable  of  the  two. 
I  do  not  think  it  is  possible  to  add  much  to  the  mere  statement 
of  the  case.  It  will  strike  one  mind  in  one  way  and  another  in 
a  different  one,  and  knowing,  as  I  do,  that  my  two  noble  and 
learned  friends  who  heard  the  case  differ  from  me,  I  should  have 
said  that  they  and  the  Lord  Justice  Clerk,  whose  opinion  they 
adopt,  y\  ere  probably  right,  but  as  three  of  the  Scotch  Judges  who 
heard  the  case  below  took  the  same  view  as  I  do,  I  am  confirmed 
in  my  opinion,  and  think  it  due  to  them  to  state  what  it  is.  The 
decision  of  this  House  will,  of  course,  be  in  conformity  with  the 
opinion  of  my  two  noble  and  learned  friends. 

LoKD  Watson  : — 

My  Lords,  the  only  question  which  it  is  necessary  that  your 
Lordships  should  decide  in  this  appeal  depends  upon  the  just 
construction  of  a  single  clause  in  a  local  and  personal  statute 
entitled  "  The  Kirkcaldy  and  Dysart  Waterworks  Act,  1867." 

The  respondents,  who  are  the  commissioners  incorporated  for 
the  purpose  of  executing  the  Act,  are  thereby  empowered,  inter 
alia,  to  impound  and  store  up  the  waters  of  a  small  stream,  called 
the  "  Lothrie  Burn,"  and  some  of  its  tributaries  ;  and  with  that  view 
to  construct  two  ponds  or  reservoirs,  the  one  named  the  Drumain 
and  the  other  the  Ballo  reservoir.  The  Drumain  reservoir,  which 
is  upon  a  tributary  of  the  Lothrie,  is  intended  for  the  supply  of 
water  to  the  burghs  of  Kirkcaldy  and  Dysart.  The  Ballo  reser- 
voir, which  has  been  formed  by  damming  up  the  Lothrie  Burn 
itself,  is  intended  to  compensate  the  owners  and  occupiers  of 
lands,  mills,  and  manufactories,  and  all  other  persons  interested 
in  the  waters  of  the  burn,  and  its  tributaries  and  affluents,  and 
the  streams  into  which  they  flow,  for  the  water  abstracted  by 
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means  of  the  Drumain  reservoir,  and  tlie  pipes  whicli  connect  it  H.  L.  (Sc.) 
with  Kirkcaldy  and  Dysart.    The  statutory  obligation  of  the  re-  1882, 
spondents  is,  to  cause  to  be  discharged  from  the  Ballo  reservoir  Countess 
into  the  channel  of  the  burn,  750  gallons,  or  120  cubic  feet,  of  i^othes 
water  per  minute  during  each  of  the  twenty-four  hours  of  every  Kirkcaldy 
day  of  the  year.  Commis- 

Q^he  Lothrie  Burn,  at  a  point  in  its  course  from  half  to  three- 
quarters  of  a  mile  below  the  Ballo  reservoir,  enters  the  Leslie 
estate  belonging  to  the  appellant,  the  Countess  of  Kothes,  and 
runs  through  it  for  about  three  miles.  There  are  no  materials  in 
the  present  case  for  determining  whether  the  appellant,  as  an 
inferior  heritor,  could  have  objected  to  the  construction  of  the 
Ballo  reservoir  by  the  proprietor  of  the  solum,  provided  he  had 
merely  filled  it  in  time  of  flood,  and  had  thereafter  permitted  the 
natural  flow  of  the  burn  to  descend  undiminished  in  volume.  I 
see  no  reason,  however,  to  suppose  that  the  works  which  the  re- 
spondents are  authorized  to  construct  could,  of  themselves,  and 
apart  from  the  uses  made  of  them  by  the  respondents,  cause  any 
alteration  of  the  natural  flow  of  the  Lothrie  Barn  within  the 
Leslie  estate.  But  the  appellants  had  an  undoubted  legal  right 
to  prohibit  the  abstraction  of  a  single  drop  of  water  for  the  use  of 
Kirkcaldy  and  Dysart,  as  well  as  any  iuterference  with  the 
natural  flow  of  the  burn  through  or  over  the  Ballo  reservoir. 
Lady  Eothes  accordingly  appeared,  and  procured  the  insertion 
of  various  clauses  in  the  Act,  designed  for  the  protection  of  her 
interests,  to  the  terms  of  which  it  is  necessary  to  advert. 

First  of  all,  provision  is  made  (sect.  40)  for  the  construction  of 
the  works  in  a  solid,  substantial,  secure,  and  workmanlike  man- 
ner ;  and  the  appellant,  and  her  heirs  and  successors,  are  author- 
ized to  insist  on  an  inspection  of  the  works  not  only  during  their 
execution,  but  at  any  time  after  their  completion,  by  an  eugineer 
mutually  agreed  upon,  or,  failing  agreement,  to  be  appointed  by 
the  sheriff  of  the  county.  On  the  other  hand,  the  respondents  are 
laid  under  an  obligation  to  execute  the  works,  as  such  engineer 
shall  direct,  "  so  as  to  secure  safety,"  and  specially  to  provide  a 
waste  weir  fifty  feet  wide  for  the  Ballo  reservoir.  The  purpose  of 
these  enactments  obviously  is  to  protect  the  appellants  against 
the  possibility  of  the  embankments  or  sluices  giving  wuv,  the 


704 


HOUSE  OF  LOKDS 


[VOL.  VII. 


Lord  Watson. 


H.  L.  (Sc.)  function  of  the  waste  weir,  or  byewash,  as  it  is  also  called  in  these 

1882  proceedings,  being  to  relieve  the  embankments  from  water  pres- 

CouNTEss  sure  which  might  endanger  their  stability.    Then  follows  the 

OF  KoTHEs  clause  (sect.  43)  with  which  we  are  immediately  concerned.  It 

KiKKCALDY  provides  that  the  respondents  shall  be  bound  to  make  good  to  the 
Waterworks  i  i       i  • 

CoMMis-    appellant  and  her  heirs  and  successors,  irom  time  to  time,  "  all 

SIGNERS.  (Jamages  which  may  be  occasioned  to  her  or  them,  by  reason  or  in 
consequence  of  any  bursting,  or  flood,  or  escape  of  water  from  any 
reservoir,  aqueduct,  or  pipe,  or  other  work  connected  therewith, 
which  may  be  constructed  or  laid  by  the  commissioners."  By 
another  clause  (sect.  49),  the  terms  of  which  I  shall  have  to  notice 
hereafter,  it  is  enacted  that  the  compensation  payable  under 
sect.  43  shall  be  settled  by  arbitration  in  manner  provided  by 
"  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845." 

On  the  night  of  the  20th,  or  morning  of  the  21st  of  August, 
1877,  there  occurred  what  the  respondents  on  record  describe  as 
"  a  spate  of  extraordinary  violence,"  in  the  upper  part  of*  the 
Lothrie  Burn,  which  entered  the  Ballo  reservoir,  and  thence 
flowed,  by  means  of  the  byewash  and  compensation  sluice,  down 
the  channel  of  the  Lothrie  Burn.  The  action  in  which  this 
appeal  is  taken  was  instituted  by  the  appellant  on  the  allegation 
that  the  spate  in  question  occasioned  great  damage  to  her  pro- 
perty, and  concludes  (1°)  to  have  it  found  and  declared  that  the 
respondents  are  liable  to  make  good  such  damage,  and  (2^*)  to 
have  them  ordained  either  to  enter  into  a  statutory  arbitration  in 
order  to  fix  its  amount,  or  to  pay  the  amount  as  ascertained  in  the 
course  of  the  action.  It  appears  from  the  judgment  delivered  by 
Lord  Ormidale,  and  it  is  not  disputed,  that,  in  the  Court  below,  or 
at  all  events  in  the  Inner  House,  "both  parties  concurred  in 
stating  that  it  was  their  desire  to  have  the  dispute  between  them 
settled  in  this  Court  under  and  in  terms  of  the  second  alternative 
conclusion  of  the  summons,  in  place  of  an  arbitration  under  the 
Lands  Clauses  Act."  Upon  that  agreement  of  parties  I  have  only 
this  observation  to  make,  that  it  amounts,  in  my  opinion,  to 
nothing  more  than  a  waiver  of  their  right  to  demand  a  statutory 
reference ;  and  that  the  efi'ect  of  the  waiver  is  to  confer  upon  the 
appellants  the  right  to  recover  these  damages  by  ordinary  legal 
process.  The  respondents'  contention  that  the  effect  of  the  waiver 
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was  to  put  the  case  as  regards  damages  extra  cursum  curiae,  and  H.  L.  (Sc.) 

make  a  reference  to  the  Court  of  Session,  appears  to  me  to  be  1882 

groundless  ;  but  that  is  a  matter  of  little  consequence  in  the  view  Countess 

which  I  take  of  this  case. 

The  appellant  in  the  Court  below  maintained  that  the  respon-  Kirkcaldy 
_  .1        1  Waterwoeks 

dents  were  liable  for  the  damage  occasioned  to  her  property  Go^imis- 

hy  the  spate  or  flood  in  question,  upon  these  three  grounds  : —  sionees. 
(1°)  that  the  respondents  are,  by  sect.  43  of  the  statute,  made  liable 
for  damage  occasioned  by  a  flood  coming  from  the  Ballo  reservoir, 
whether  such  flood  be  due  to  the  existence  of  the  reservoir  and  its 
works  or  not ;  (2^)  that,  assuming  no  such  statutory  liability  to 
exist,  the  flood  was  materially  increased,  and  its  injurious  effects 
aggravated  by  the  respondents'  works ;  and  (3^)  that  the  whole  or 
a  material  part  of  the  damage  was  due  to  the  failure  or  neglect  of 
the  respondents  to  regulate  properly  the  quantity  of  water  in  the 
reservoir,  and  its  outflow  from  the  compensation  sluices.  The 
Lord  Ordinary,  whose  judgment  was  adhered  to  by  Lords  Ormi- 
dale  and  Gifford,  the  majority  of  the  Second  Division  (the  Lord 
Justice  Clerk  dissenting  from  their  conclusion  as  to  the  first)  re- 
jected all  these  contentions,  and  assoilzied  the  respondents.  The 
appellant,  at  your  Lordships'  bar,  did  not  insist  on  the  third  pro- 
position maintained  by  her  in  the  Court  below ;  and  I  am  of 
opinion,  with  your  Lordships,  that  the  second,  which  involves  a 
pure  question  of  fact,  was  rightly  negatived  by  the  Judges  of  the 
Court  of  Session.  That  leaves  for  consideration  only  the  first 
proposition,  which  raises  a  question  of  law,  upon  the  construction 
of  the  43rd  section  of  the  Act  of  1867. 

The  Lord  Ordinary  and  the  judges  who  agreed  with  him  were 
of  opinion  that  the  provisions  of  the  clause  did  nothing  more  than 
protect  Lady  Rothes  from  injuries  which  she  would  not  have 
suffered  if  the  reservoir  had  not  been  made.  That  result,  as  it 
appears  to  me,  can  only  be  reached  by  reading  the  word  flood," 
as  it  occurs  in  the  clause,  in  a  restricted  sense.  In  my  opinion, 
flood"  or  ''flood  of  water  "  from  any  reservoir,  aqueduct,  &c., 
are  terms  which,  according  to  their  primary  and  natural  meaning, 
include  a  flood  coming  from  the  reservoir,  although  it  had  its 
origin  in  a  stream  or  streams  by  which  the  reservoir  is  fed,  and 
will  therefore,  if  they  are  to  be  taken  in  that  sense,  apply  to  the 
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H.  L.  (Sc )  flood  of  August,  1877,  in  respect  of  which  the  appellant  claims 

1882  compensation.    No  doubt  the  words  may  have  a  narrower  mean- 

OouNTEss  ^^S  ii^posed  upon  them,  either  by  the  immediate  context,  or  by 

ofEothes  appearing  that  to  give  effect  to  them  in  their  wider  sense 

Kirkcaldy  would  lead  to  results  SO  unreasonable  or  inconvenient  as  to  be 
Waterworks  i  i     •         •  .     ^  •       i  •  «  i 

CoMMis-    presumably  inconsistent  with  the  mam  objects  of  the  Act.  It 

SIGNERS,  argued  for  the  respondents  that  there  are  considerations  to 

Lord  Watson.  found  iu  the  present  case  which  tend,  on  both  these  grounds, 
^  to  limit  the  general  meaning  of  the  expression  "  flood  "  occurring 
in  sect.  43.  First  of  all  it  is  said  that  the  meaning  of  the  word 
must  be  determined  by  the  company  in  which  it  is  found ;  and 
that  being  associated  with  bursting  or  escape  of  water  from  a 
reservoir,  aqueduct  or  pipe,  it  must  be  taken  to  signify  a  flood 
ejusdem  generis  with  that  occasioned  by  the  bursting  of  a  reser- 
voir, or  the  escape  from  a  reservoir  of  water  which  ought  to  have 
been  retained  in  it.  To  that  reasoning  I  cannot  assent.  The 
clause  in  question,  so  far  as  regards  the  causes  of  damage  which 
the  respondents  are  to  make  good,  is  framed  on  the  principle  of 
enumeration,  the  three  causes  enumerated  being,  "  bursting  of 
water,"  flood  of  water,"  and  "  escape  of  water."  It  is  only  by 
so  reading  the  enumeration  that  the  grammatical  connection  of 
the  sentence  can  be  preserved.  Now,  what  I  understand  to  be  the 
object  of  enumeration  is,  to  set  forth  in  detail  things  which  are 
in  themselves  so  distinct,  that  they  cannot  conveniently  be  com- 
prehended under  one  or  more  general  terms ;  and  there  is,  in  my 
opinion,  no  a  priori  presumption  that  the  things  enumerated  are 
all  of  them  of  the  same  kind.  When  a  specific  enumeration  con- 
cludes with  a  general  term,  that  term  is,  by  a  well-known  canon 
of  construction,  held  to  be  limited  to  alia  similia.  The  respon- 
dents' argument  would  have  been  of  great  force,  if  the  enumera- 
tion had  been  of  bursting  of  water,  escape  of  water,  or  "  other 
floods "  from  the  reservoir ;  but  as  it  stands  the  word  "  flood " 
is  an  independent  member  of  the  enumeration,  and  I  can  find 
nothing  in  the  language  of  the  section  which  fairly  leads  to  the  im- 
plication that  the  ordinary  meaning  of  the  word  is  to  be  limited  by 
reference  to  the  expressions  *'  bursting  "  and    escape  of  water." 

Again,  it  is  said  that  by  their  Act  the  respondents  are  not 
only  bound  to  give  a  constant  supply  of  compensation  water. 
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SIOXERS. 
Lord  Watson. 


which  implies  the  necessity  of  storage,  but  are  also  bound  to  con-  h.  l.  (Sc.) 

struct  and  maintain  a  waste  weir,  and  to  allow  all  surplus  water  i882 

to  escape  by  it  into  the  Lothrie  Burn  ;  and,  moreover,  that  very  corarEss 

large  powers  are  conferred  upon  the  proprietors  of  the  Leslie  Rothes 

estate  with  the  view  of  enabling  them  to  enforce  these  obligations.  Kirkcaldy 

^Va.TER  WORKS 

These  statutory  provisions,  it  is  argued,  are  inconsistent  with  the  Commis- 
idea  that  the  legislature  intended  the  respondents  to  exercise  any 
control  over  floods  arising  in  the  Lothrie  Burn  and  its  affluents, 
a-bove  the  Ballo  reservoir.  To  my  mind  that  is  not  a  self-evident 
proposition.  A  waste  weir  is  necessary  in  order  to  relieve  the 
embankments  of  the  reservoir  from  a  pressure  of  water  which 
they  were  not  constructed  to  bear,  and  to  guard  against  the 
serious  consequences  which  might  result  from  their  giving  way 
^nder  that  pressure.  But,  notwithstanding  the  existence  of  the 
waste  weir,  or  byewash,  the  respondents  have  unquestionably  the 
means  at  their  command  of  very  largely  regulating  and  con- 
trolling the  flow  of  water  in  the  channel  of  the  burn  below  the 
reservoir ;  and,  for  aught  that  appears  to  the  contrary  in  this 
case,  they  may  be  able  practically  to  prevent  flooding,  unless  on 
the  occasion  of  rainfall  so  exceptional  as  to  amount  almost  if 
not  altogether  to  a  damnum  fatale.  I  am  unable,  therefore,  to 
assume  that  the  legislature  in  giving  the  respondents  such  powers 
of  regulation  and  control,  cannot  have  intended  to  make  them 
liable  for  all  kinds  of  flood  coming  from  the  reservoir,  though 
such  is  the  natural  import  of  the  language  employed,  simply 
because  the  legislature  has  also  taken  precautions  to  secure  the 
stability  of  the  respondents'  works. 

Last  of  all,  it  is  contended  by  the  respondents  that  to  give  the 
word  "  flood  "  its  ordinary  meaning  would  lead  to  results  so  un- 
reasonable, that  the  legislature  cannot  be  supposed  to  have  used 
it  in  that  general  sense.  The  argument  miglit  be  of  some  weight, 
if  your  Lordships  were  in  a  position  to  hold  that  it  has  a  founda- 
tion in  fact.  But  such  statutory  provisions  as  those  of  sect.  43, 
occurring  in  a  local  and  personal  Act,  must  be  regarded  as  a  con- 
tract between  the  parties,  whether  made  by  their  mutual  agree- 
ment, or  forced  upon  them  by  the  legislature ;  and,  viewing  them 
as  a  contract,  I  am  quite  unable  to  say  that  the  advantages  which 
the  appellants  obtain  under  sect.  43,  according  to  their  construc- 

VoL.  VII.  3  OB 
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H.  L.  (Sc.)  tion  of  it,  as  well  as  under  the  other  clauses  of  the  Act,  constitute 

1882  an  excessive  and  unreasonable  consideration  for  the  benefits  which 

Countess  commissioners  have  derived  from  their  being  able  to  acquire 

OF  Rothes  compulsion  the  appellants'  right  and  interest  in  the  water  now 

KiEKOALDY  taken  from  the  Drumain  reservoir  to  Kirkcaldy,  and  for  the 

Waterworks  .„  -  i     ^  t  n  piti.-A 

CoMMis-    interference  with  the  natural  now  of  the  Lothrie  Burn  occasioned 

SIGNERS.  made  of  the  Ballo  reservoir. 

Lord  WatsoD.  ijij^^  language  of  sect.  49,  which  provides  for  the  assessment  of 
the  damages  for  which  the  respondents  are  by  sect.  43  made 
liable,  appears  to  me  to  favour  the  construction  for  which  the 
appellants  contend.  In  sect.  49,  these  damages  are  described  a& 
"  damages  through  flood  or  escape  of  water,  or  flooding  or  burst- 
ing of  any  of  the  reservoirs  authorized  by  this  Act,  or  works 
connected  therewith."  I  do  not  think  the  "  flooding  of  a  reser- 
voir "  can  arise  from  causes  ejusdem  generis  with  the  bursting  of 
a  reservoir,  or  the  escape  of  water  which  ought  to  be  detained  in 
the  reservoir.  The  effect  of  these  causes  is  to  drain  or  empty 
the  reservoir ;  whereas  the  "  flooding  of  a  reservoir  "  must  be  due 
to  some  cause  which  fills  it  beyond  its  capacity,  so  that  it  over- 
flows. 

I  am,  therefore,  of  opinion  that  the  interlocutors  appealed  froin 
ought  to  be  reversed,  and  the  cause  remitted  to  the  Court  below 
with  a  declaration  that  the  appellants  are  entitled,  by  virtue  of 
the  provisions  of  "  The  Kirkcaldy  and  Dysarfc  Waterworks  Act,, 
1867,"  to  compensation  for  any  damage  occasioned  to  the  property 
of  the  appellant,  the  Countess  of  Kothes,  by  reason  of  the  flood  in 
question  from  the  Ballo  reservoir.  I  am  also  of  opinion  that  the 
appellants  ought  to  have  their  expenses  of  process  in  the  Court 
of  Session  from  and  after  the  date  of  the  interlocutor  of  the  Lord 
Ordinary  appealed  against,  as  well  as  the  costs  of  this  appeal,  and 
I  move  accordingly. 

Lord  Fitzgerald  : — 

My  Lords,  the  argument  on  this  appeal  finally  eventuated  in  a 
single  question,  viz.,  what  was  the  true  construction  of  the  43rd 
section  of  the  special  Act  in  reference  to  the  extent  of  the  liability 
of  the  defenders.  For  the  pursuer  it  was  contended  that  on  the 
true  interpretation  of  that  section  the  defenders  were  bound  to 
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indemnify  lier  from  damages  caused  by  a  flood  of  water  coming  H.  L.  (Sc.) 
from  the  reservoir,  however  that  flood  of  water  may  have  been  1882 
occasioned.    The  defenders  on  the  other  hand  insisted  that  there  Countess 
having  been  no  failure  or  insufficiency  in  their  works,  and  no  Kothes 
negligence  or  default  on  their  part,  they  were  not  responsible  for  ^^^^f^^J^'^g 
damages  occasioned  by  a  flood  of  water  wholly  attributable  to  Commis- 
natural  causes,  unless  that  flood  had  been  in  some  way  augmented 
by  the  reservoir.    The  Lord  Ordinary  was  of  that  opinion,  and 
the  question  is  whether  he  was  correct  in  his  view  of  the  43rd 
section.    If  he  was  not,  his  interlocutor  of  the  3rd  of  December, 
1878,  cannot  be  maintained. 

We  have  now,  therefore,  to  interpret  the  43rd  section  of  this 
Act.  There  can  be  little  difficulty  in  the  plain,  literal,  and  gram- 
matical construction  of  the  section,  and  I  would  read  it  thus,  that 
the  defenders  "  shall  be  bound  "  to  indemnify  the  pursuer.  Lady 
Kothes,  from  all  damages  occasioned  by  reason  or  in  consequence 
of  any  bursting  of  any  reservoir,  aqueduct,  pipe,  or  other  works 
connected  therewith,  or  by  reason  of  or  in  consequence  of  any  flood 
or  escape  of  water  from  any  reservoir,  &c.  The  language  is  clear 
and  simple ;  and  if,  on  looking  at  the  whole  scope  and  subject  of 
the  enactmeut,  we  find  nothing  to  indicate  a  contrary  intention,  we 
are  coerced  to  come  to  the  conclusion  that  the  pursuer's  contention 
was  well  founded. 

The  terms  of  sect.  49  seem  to  me  rather  to  support  that  view  of 
the  statute.  The  compensation  for  damages  through  flood  or 
escape  of  water  in  sect.  49  obviously  refers  to  the  claims  which 
may  arise  under  sect.  43  ;  and  its  language  may  be  used  to  throw 
light  on  or  to  interpret  sect.  43.  The  collocation  of  the  words  in 
sect.  49  is  difierent,  and  its  import  is  that  the  pursuer  would  be 
entitled  to  compensation  for  injury  through  any  flood  or  any 
escape  of  water  from,  or  any  flooding  of,  any  of  the  reservoirs. 

It  was  alleged  for  the  defenders  that  such  a  construction  would 
be  unreasonable,  and  that  it  ought  to  be  limited  to  those  cases  of 
flood  water  in  which  the  reservoir  or  works  by  their  existence 
there  increased  or  aggravated  the  flood ;  but  it  seems  to  me  that 
to  arrive  at  that  conclusion  we  must  interpolate  words  in  sect.  43 
which  are  not  to  be  found  in  that  section. 

It  was  urged  also  that  we  should  apply  the  rule  "  ejusdem 

3        3  0  2 
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H.  L.  (So.)  generis,"  or  "  noscitur  a  sociis but  that  maxim  is  properly 

1882  resorted  to  where  otherwise  there  might  be  some  opening  for 

CoiJNTOss  ambiguity.    It  would  not,  as  it  seems  to  me,  aid  us  on  the  present 

OF  Rothes  occasion.    If  the  language  of  that  section  is  not  clear,  then  the 

Kirkcaldy  rule  of  interpretation  "contra  proferentem"  seems  to  me  to  be 

'W^ATER'WOIIKS 

CoMMis-  specially  applicable.  The  language  of  the  section  must  be  taken 
SIGNERS,  ^^^^  ^£  ^1^^  promoters  of  the  Act.  They  ask  the  legislature  to 
Lord  Fitzgerald.  gj.2^j^j^  them  large  powers  and  privileges,  and  they  propose  to  give 
in  return  to  the  individuals  who  may  be  affected  certain  rights  and 
protection.  They  should  have  taken  care  to  define  with  accuracy 
the  limits  of  their  liability,  so  that  the  parties  whose  rights  they 
interfere  with  should  not  be  misled.  We  are  bound  to  put  a 
construction  on  the  section  as  favourable  to  the  pursuer  as  the 
words  of  the  section  will  fairly  and  reasonably  bear ;  for  the  words 
are  not  hers  but  the  promoters*. 

It  is  obvious  from  the  judgments  in  the  Court  below  that  the 
majority  of  the  judges  were  influenced  by  the  supposed  unreason- 
ableness of  the  pursuer's  contention.  Thus  Lord  Ormidale  de- 
scribes the  "  result "  as  one  so  unreasonable  and  extravagant  as 
not  for  a  moment  to  be  entertained."  Lord  Gifford  describes  it 
as  both  unreasonable  and  unjust,"  and,  again,  that  "  it  would  be 
against  all  equity,"  so  that  it  could  not  have  been  the  intention 
of  the  legislature  to  make  the  defenders  liable  for  an  injury  with 
which  they  had  nothing  whatever  to  do."  If  the  result  would  be 
unjust,  unreasonable,  and  inequitable,  then  we  ought  not  to  adopt 
the  interpretation  unless  the  language  of  the  promoters  is  so  clear 
as  to  be  coercive.  I  propose  to  apply  the  test  of  unreasonableness, 
having  regard  to  the  surrounding  circumstances  at  the  time  of  the 
passing  of  the  Act,  to  be  collected  from  the  Act  itself.  I  do  not 
propose  for  a  moment  to  refer  to  the  evidence ;  but  I  will  take 
the  surrounding  circumstances  as  they  appear  from  the  Act  itself, 
and  from  the  plans,  sections,  levels,  and  elevations  there  referred 
to. 

Now,  first,  this  is  "  an  Act  for  the  better  supplying  with  water 
the  parliamentary  burghs  of  Kirkcaldy  and  Dysart,  and  suburbs 
and  places  adjacent,  and  for  other  purposes ;"  and  it  is  not  con- 
fined to  providing  water  for  the  population  merely,  but  it  is  also 
for  trade  and  manufactures.    In  order  to  carry  out  those  objects 
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the  commissioners  are  first  incorporated.    Then,  under  sect.  35,  h.  L.  (Sc.) 

we  have  an  insight  into  the  plans,  levels,  and  elevations  of  the  is&2 

works  to  be  constructed ;  and  under  sect.  36  the  description  of  countess 

the  works  themselves  leaves  no  doubt  as  to  what  is  to  be  done.  Rothes 

V. 

By  sect.  38  the  incorporated  commissioners  receive  power  from  I^rkcaldy 
Parliament  "  to  take,  collect,  and  divert "  the  waters  of  the  burn  coiiins- 
into  their  reservoirs,  and  there  "  to  impound  and  store  up  the  "0^^^^=^- 
waters  of  the  burn  with  its  tributaries  and  affluents,  and  by  means  i-ord  Fitzgerald, 
of  their  works  to  convey,  appropriate,  and  use  the  said  waters 
for  the  purposes  of  this  Act."    Their  powers,  therefore,  are  very 
extensive. 

My  Lords,  those  powers  had  in  some  respects  to  be  guarded 
against.  For  instance,  I  presume  from  the  insight  given  us  by 
the  plans  here  that  the  Lothrie  Burn  was  an  ordinary  mountain 
stream  subject  to  sudden  and  considerable  floodings,-  quickly 
passing  away.  But  I  presume  that  it  had  also  the  ordinary 
characteristics  of  such  a  stream ;  that  it  had  the  means  of  re- 
lieving itself  from  the  pressure  of  flood  waters,  either  by  lateral 
cuts  or  by  the  natural  elevation  of  the  banks  enabling  it,  when 
the  upper  waters  of  the  burn  became  flooded,  to  give  itself  a 
lateral  discharge.  But  under  the  powers  of  this  Act  the  character 
of  that  stream  is  to  be  totally  altered  ;  it  is  to  be  converted  in 
fact  into  a  canal,  in  which  all  the  upper  waters  are  to  be  collected, 
none  are  to  be  wasted  or  lost,  but  all  are  to  be  stored  up  in  the 
Ballo  reservoir.  If  the  incorporated  commissioners  duly  carried 
out  their  powers  and  works  they  would  require  every  drop  of  that 
water,  in  the  first  instance,  for  compensation  purposes,  and  after- 
wards for  the  larger  purposes  of  the  Act  of  Parliament ;  and  I 
assume  that  they  took  proper  means  to  secure  every  drop  of  water 
coming  into  the  upper  channel  of  this  small  river,  so  that  none 
should  be  lost  but  that  all  should  be  retained  in  the  reservoir.  It 
may  be  said  in  fact  that  the  character  of  the  upper  river  was 
entirely  changed — it  ceased  to  exist  as  a  mere  mountain  stream, 
and  it  became  a  river  entirely  in  the  hands  of  the  commijisioners, 
who  by  virtue  of  their  works  were  enabled  to  collect  and  store  up 
the  entire  water  coming  into  the  upper  burn. 

My  Lords,  when  we  look  again  below,  the  consequences  are 
still  more  formidable ;  because  you  will  find  as  part  of  the  works 
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H.  L.  (So.)  to  be  established,  and  for  the  protection  of  the  embankment,  that 
1882      there  was  to  be  a  by  wash  or  waste  weir.    That  waste  weir  was 
Countess    t<>  least  fifty  feet  wide,  and  at  an  elevation  of  sixty  feet 

OP  Rothes  q})qyq  the  channel,  the  bywash  discharging  through  it,  in  flood 
Kirkcaldy  times  especially,  a  considerable  amount  of  water.  At  a  little  more 
CoMMis-    than  100  yards  below  it  meets  the  ordinary  channel  of  the  Lothrie 
sioi^s.    jg^j^n^    gut  it  is  obvious  from  the  description  of  the  stream,  and 
Lord  Fitzgerald,  contrasting  it  with  the  discharging  power  of  the  bywash,  that  the 
lower  stream  in  its  natural  state  would  be  quite  insufficient  for 
the  discharge  of  the  waters  which  would  be  brought  down  by 
this  large  and  formidable  aqueduct.    The  natural  result  from 
that  (and  I  may  call  in  aid  a  very  large  experience  in  arterial 
drainage  cases)  would  be  that  the  lower  channel  in  its  natural 
state  being  unequal  to  the  discharge  of  the  upper  waters  which 
are  suddenly  thrown  upon  it,  the  waters  are  piled  up  and  are 
forced  to  discharge  themselves,  causing  ruin  on  either  side. 
Such  would  probably  be  the  anticipated  result  of  the  works  to 
be  formed  by  the  commissioners. 

My  Lords,  under  such  circumstances,  trying  the  question  by 
the  test  whether  it  is  reasonable  or  not,  I  should  say  that  in  the 
presence  of  such  a  probable  state  of  facts  indicated  by  the  sur- 
rounding circumstances  and  by  the  terms  of  the  Act,  in  the  pre- 
sence of  a  danger  so  formidable,  it  was  not  unjust  or  unreason- 
able for  the  pursuer  to  stipulate  for  a  full  and  complete  indemnity. 
She  was  to  be  deprived  of  all  control  and  of  all  means  of  self- 
protection,  and  might  reasonably  insist  that  the  promoters  should 
accept  the  whole  responsibility  and  indemnify  her  from  damage 
.  by  flood  waters  from  the  reservoir,  no  matter  how  caused. 

The  promoters  in  reply  presented  the  43rd  section — that  is  the 
indemnity  which  they  ofiered.  It  has  been  sanctioned  by  Parlia- 
ment, and  I  see  nothing  inequitable  in  it  or  in  its  interpretation. 
My  Lords,  such  was  practically  the  view  of  my  noble  and  learned 
friend  the  Lord  Justice  Clerk  in  the  Inner  House,  and  I  entirely 
concur  in  his  view. 


Interlocutors  appealed  from  reversed,  and  cause  re- 
mitted with  a  declaration  that  the  appellants  are 
entitled,  hy  virtue  of  the  provisions  of  the  Kirh- 
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caldy  and  Dysarf  Waterworks  Act,  1867,  to  H.  L.  (Sc.) 

compensation  for  any  damage  occasioned  to  the  1882 

property  of  the  appellant,  the  Countess  of  Rothes,  Countess 

hy  reason  of  the  flood  in  question  from  the  Ballo  Rothes 

reservoir : — Respondents  to  pay  to  appellants  Kirkcaldy 

^  ,  Waterworks 

their  expenses  of  process  in  the  Court  of  Session  Commis- 

from  and  after  the  date  of  the  interlocutor  of  the 
Lord  Ordinary  appealed  against,  as  well  as  the 
costs  of  the  appeal  to  this  House : — Respondents 
also  to  repay  to  appellants  any  sum  of  expenses 
'paid  hy  them  to  respondents  under  the  interlocu- 
tors appealed  from. 

Lords'  Journals,  July  26,  1882. 

Agents  for  appellants :  Martin  <&  Leslie. 
Agent  for  respondents :  William  Robertson, 
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CrORDON   Appellant;  1882 

CrORDON  OR  CATHCART  and  Others  .    .    Respondents.    July  26. 

Entail — Trust  to  make  strict  Entail — Destination  to  Heirs  whatsoever — Con- 

struction  of. 

A.  in  his  final  general  settlement  dated  1853,  revoking  all  prior  deeds 
so  far  as  inconsistent  therewith,  conveyed  his  whole  estates  to  trustees  with 
directions  to  execute  a  deed  of  strict  entail  of  his  lands  *'  to  and  in  favour 
of  B.  and  his  heirs  whatsoever,  whom  failing  to  and  in  fovour  of  C.  and 
his  heirs  whatsoever,"  whom  failing  to  persons  thereafter  to  be  nominated 
by  him  (the  truster),  always  excluding  heirs  portioners,  and  failing  such 
nomination,  then  to  "  my  own  heirs  whatsoever  and  their  assignees ;"  but 
declaring  that  any  member  of  a  family  in  possession  of  the  entailed  estate  of 
M.  should  be  excluded ;  and  also  the  descendants  of  the  bodj^  of  his  sister 
Charlotte.    B.  and  C.  were  A.'s  natural  sons.   C.  predeceased  A.,  unmarried. 

A.  died  without  executing  any  deed  of  nomination  of  fresh  heirs.  His 
trustees  executed,  in  1859,  a  deed  in  the  form  of  an  entail  conveying  the 
estates  to  B.,  exactly  in  terms  of  the  destination  in  A.'s  deed,  leaving  out  C. 

B.  treated  the  estates  as  fee  simple,  and  left  them  in  certain  directions  on  his 
•death  without  issue. 

Thereupon  the  hear-at-lawof  A.  (iiis  brother's  son)  raised  an  action  against 
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A.'s  trustees  and  others  concluding  for  reduction  of  the  deed  of  1859,  and  all 
subsequent  writs,  on  the  ground,  inter  alia,  that  the  directions  as  to  entail- 
ing the  estates  contained  in  his  uncle's  settlements  had  not  been  carried  out 
by  the  trustees  in  respect  that  the  said  deed  was  not  a  valid  entail  under 
the  Act  of  1685 ;  and  for  a  declaration  that  the  trustees  are  bound  to  execute 
a  new  deed  of  entail  in  favour  of  himself  as  institute  and  of  several  other 
descendants  of  A/s  brother  and  sisters  as  substitute  heirs  of  entail ;  or- 
alternatively,  assuming  the  deed  of  1859  was  executed  in  terms  of  the- 
truster's  intentions,  to  have  it  found  that  it  was  an  effectual  entail,  and  that 
he  was  entitled  to  succeed  as  heir  of  entail  next  in  succession  to  B.  He 
relied  on  the  various  prior  deeds  and  settlements,  which  he  contended  should 
be  read  along  with  the  deed  of  1853,  which  if  done,  made  it  clear  that  A.'s 
intention  was  to  limit  the  class  of  heirs  whatsoever  of  B.  to  heirs  of  the  body^ 
and  also  by  the  term  "  my  own  heirs  whatsoever,"  he  intended  to  designate^ 
his  nearest  heir  of  line  and  the  heirs  of  the  body  of  such  heir,  whom  failing- 
his  own  heirs  whatsoever : — 

Held,  affirming  the  decision  of  the  Court  below,  that  the  deed  of  entail  of 
1859  had  been  executed  in  conformity  with  the  terms  of  A.'s  final  trust,  the; 
terms  of  which  were  clear  and  unambiguous.  That  the  pursuer  had  failed 
to  establish  that  he  either  possessed  or  was  entitled  to  claim  the  character 
of  an  heir  of  provision  and  tailzie  under  the  entail  directed  by  the  trust 
deed  of  1853  ;  that  the  only  ulterior  destination  being  to  the  truster's  owik 
"  heirs  whatsoever  and  assignees  "  the  entail  came  to  an  end  in  the  person 
of  B.,  and  he  could  dispose  of  the  estates  as  he  pleased.  That  it  was  com- 
petent to  read  all  the  prior  deeds  to  see  how  far  any  of  them  were  to  receive 
effect,  along  with  his  final  trust  settlement — but  not  competent  to  use  them 
to  put  a  construction  on  words  bearing  a  clear  and  well  understood  technical 
meaning  and  which  they  do  not  bear  if  the  deed  be  construed  by  itself. 

Appeal  from  an  interlocutor  of  the  Second  Division  of  the  Court 
of  Session,  Scotland.  The  late  Colonel  Gordon  of  Cluny  was  the 
eldest  son  of  Charles  Gordon,  W.S.,  Clerk  of  Session.  On  hi& 
father's  death  in  1814,  Colonel  Gordon  succeeded  to  the  estates  of 
CJuny  and  Slains  in  Aberdeenshire,  Buckie  in  Banffshire,  Kin- 
steary  in  Nairnshire,  and  Braid,  Craighouse,  and  Catpair  in  Mid- 
lothian, and  to  the  family  residence.  No,  4,  St.  Andrew's  Square,. 
Edinburgh.  None  of  these  estates  were  entailed,  although  some 
of  them  were  held  under  titles  containing  a  special  destination* 
Besides  these  estates  Colonel  Gordon  acquired  by  purchase  during 
his  life  the  estates  of  Barra,  South  Uist,  and  Benbecula  in  Inverness- 
shire,  in  and  subsequent  to  1839  at  the  price  of  over  £170,000^ 
Niedmar  in  Aberdeenshire  in  1843,  at  the  price  of  £62,000i 
and  Kebbaty,  also  in  Aberdeen,  in  1858,  at  the  price  of  £47,000. 
Colonel  Gordon   was  never  married,   but  had  illegitimate- 


H.  L.  (So.) 
1882 
Gordon 

V. 

Gordon. 


VOL.  YII.] 


AND  PKIYY  COUNCIL. 


715 


V. 

Gordon. 


children :  two  sons,  John  and  Charles  Gordon,  and  two  daughters.  H.  L.  (Sc.) 
He  had  one  brother  Alexander  Gordon  (the  appellant's  father)  1882 
and  three  sisters  :  (1)  Johanna  Gordon  or  Dairy m pie,  afterwards  Gordon 
Countess  of  Stair,  who  died  without  issue  in  1847  ;  (2)  Mary 
Gordon,  who  died  unmarried  in  1846 ;  and  (3)  Charlotte  Gordon, 
who  was  married  first  to  Sir  John  Lowther  Johnstone  of  Wester- 
hall,  and  secondly  to  Mr.  Weyland  of  Woodeaston ;  she  died  in  1845 
leaving  a  numerous  family. 

Colonel  Gordon  died  on  the  16th  of  July,  1858,  his  nearest 
heir-at-law  being  the  appellant,  Major-General  Charles  H.  Gordon, 
eldest  son  of  Alexander  Gordon. 

During  his  life  Colonel  Gordon  executed  several  dispositions 
and  settlements.  By  deed  of  provision  and  settlement,  dated  the 
28th  of  December,  1833,  on  the  narrative  that  he  was  resolved 
for  the  better  preservation  of  his  estates,  family  and  name  to 
execute  in  the  firmest  manner  an  entail  of  his  lands  and  estates 
therein  mentioned  he  disponed 

"  to  and  in  favour  of  myself  and  the  eldest  son  or  heir  male  procreated  or  to 
be  procreated  of  my  body,  and  the  heirs  male  of  his  body  successively  in  order 
according  to  their  seniorities  ;  whom  failing,  to  the  heirs  female  of  the  body  of 
my  said  eldest  son,  the  eldest  heir  female  always  succeeding  without  division,  and 
excluding  heirs  portioners;  whom  failing,  to  the  second  son  procreated  or  to  be 
procreated  of  my  body,  and  the  heirs  male  of  his  body  successively  in  order 
according  to  their  seniorities." 

And  so  on  to  his  other  descendants. 

"  Whom  all  failing,  to  any  person  or  persons  to  be  named  by  me  in  any  nomi- 
nation or  other  writing  to  be  executed  by  me  at  any  time  of  my  life ;  and  failing 
of  such  nomination,  or  of  the  person  or  persons  to  be  therein  named,  or  of  the 
heirs  of  their  bodies  to  be  therein  called  to  the  succession,  then  to  Alexander 
Gordon,  my  brother,  and  the  heirs  whatsoever  of  his  body  ;  whom  failing,  to  and 
in  favour  of  Mrs.  Johanna  Gordon  or  Dalrymple,  my  eldest  sister,  and  the  heirs 
whatsoever  of  her  body ;  whom  failing,  to  and  in  favour  of  Mary  Gordon,  my 
second  sister,  and  the  heirs  whatsoever  of  her  body ;  whom  failing,  to  and  in 
favour  of  Charlotte  Gordon  or  Johnstone  or  Weyland,  my  third  sister,  and  the 
heirs  whatsoever  of  her  body  ;  whom  all  failing,  then  my  said  lands  and  estates 
shall  fall  and  devolve  and  belong  to  my  own  nearest  heirs  whatsoever  and  their 
assignees,  the  eldest  heir  female  and  the  descendants  of  her  body,  always  exclud- 
ing heirs  portioners,  and  succeeding  without  division  throughout  the  whole  fore- 
said course  of  succession,  as  well  of  heirs  whatsoever  as  of  heirs  of  taillio;  and 
in  order  to  leave  no  room  for  doubt  regarding  rny  intentions  as  to  my  own  family 
and  their  issue  by  this  destination,  it  is  hereby  declared  that  niy  will  is  that  the 
issue,  both  males  and  iemales,  and  whole  descendants  of  my  eldest  son,  shall 
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H.  L.  (So.)    succeed  before  my  second  son,  and  so  on  through  tlie  succession  of  my  sons,  and 
jgg2        in  the  same  way  the  whole  issue,  both  males  and  females,  of  my  eldest  daughter 
^— shall  succeed  in  preference  to  my  second  daughter,  and  so  on  through  the  whole 
Gordon     course  of  succession  of  my  daughters,  the  eldest  female  called  to  the  succession 
Gordon.     always  succeeding  without  division,  and  excluding  heirs  portioners,  so  that  while 
—        there  are  heirs,  either  male  or  female,  of  my  own  body,  or  descendants,  male  or 
female,  from  them,  the  heir  of  tailzie  under  this  present  deed  shall  always  be  my 
heir-at-law,  unless  in  the  case  of  two  or  more  females,  where  the  eldest  female 
shall  succeed  without  division,  heirs  portioners  being  expressly  excluded ;  and 
by  the  term  heirs  whatsoever  of  the  bodies  of  my  said  brothers  and  sisters  is 
meant  and  shall  be  understood  the  heirs,  both  male  and  female,  of  their  bodies 
successively,  according  to  their  seniorities,  the  eldest  heir  female  always  succeed- 
ing without  division,  and  excluding  heirs  portioners,  All  and  whole  lands, 
baronies,  mills,  teinds,  fishings,  patronages,  and  other  heritages  after  specified, 
lying  and  described  in  manner  after  mentioned  "  (Cluny,  Tillycairn,  Shiels,  Slains, 
Kinsteary,  Braid,  &c.). 

Then  followed  a  clause  reserving  power  to  alter  or  revoke  this 
deed  at  any  time  of  the  maker's  life.  It  was  never  feudalized, 
and  was  found  in  Colonel  Gordon's  repositories  after  his  death. 

On  the  15th  of  October,  1835,  he  executed  another  deed,  which, 
proceeding  on  the  narrative  of  the  deed  of  entail  of  the  28th  of 
December,  1833,  and  of  his  reserved  power  therein  to  execute  a 
nomination  of  heirs  to  succeed  after  his  own  descendants,  con- 
tinued : 

"  And  seeing  that  it  is  not  at  present  my  intention  to  marry,  so  as  to  have 
lawful  heirs  of  my  own  body  to  succeed  to  me  under  said  deed  of  entail,  and 
that,  in  performance  of  a  promise  made  to  my  dearest  departed  and  ever-to- 
be-lamented  daughter,  I  am  desirous  to  call  to  the  succession  of  said  entailed 
estates,  after  my  death,  my  two  natural  sons,  Charles  Gordon  and  John  Gordon, 
at  present  residing  in  family  with  me  at  Cluny  Castle ;  and  that  I  am  also 
desirous,  in  so  far,  to  alter  said  deed  of  entail  as  to  withdraw  from  its  operation 
the  estate  of  Catpair  and  my  heritable  properties  situated  in  the  county  of  Edin- 
burgh, as  after  mentioned  :  Therefore,  in  virtue  of  the  powers  reserved  to  me  by 
said  deed  of  entail,  I  do  hereby  nominate  and  appoint  my  son,  the  said  Charles 
Gordon,  and  his  heirs  whatsoever,  on  his  attaining  the  age  of  twenty- five  years 
complete,  but  not  sooner,  to  succeed  to  me  under  said  deed  of  entail  in  the  whole 
lands  and  estates  therein  enumerated,  with  the  special  exceptions  hereinafter 
mentioned  (the  entailed  estates  being  until  that  period  conveyed  by  me  to  trus- 
tees for  certain  purposes  under  the  general  deed  of  settlement  after  mentioned, 
executed  by  me  of  this  date) ;  and  failing  my  said  son  Charles  and  his  heirs 
whatsoever,  I  hereby  nominate  and  appoint  my  said  son  John  Gordon  and  his 
heirs  whatsoever  to  succeed  to  said  entailed  estates,  whom  all  failing,  then  the 
succession  to  open  and  descend  to  the  series  of  heirs  of  entail  or  substitutes 
specially  enumerated  in  my  said  deed  of  entail.  And  specially  providing  and 
declaring,  that  in  the  event  of  the  succession  opening  to  females,  the  eldest  heir 
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female  and  her  heirs  whatsoever  shall  always  succeed,  without  division,  to  the  (Sc.) 
exclusion  of  heirs  portioners;  and  failing  the  eldest  heir  female  and  her  heirs  ^^^^ 
whatsoever,  the  next  eldest  heir  female  and  her  heirs  whatsoever  shall  in  like  s.,^ 
manner  succeed  without  division,  and  excluding  heirs  portioners ;  and  so  on  Gordon 
through  the  whole  course  of  female  succession.    And  to  remove  all  doubt  or  Qq^^q^^ 
ambiguity  regarding  my  intentions,  by  this  present  deed  I  do  hereby  declare  my  '  * 

wish  and  desire  to  be  that  my  son,  the  said  Charles  Gordon,  shall,  on  attaining 
the  age  of  twenty-five,  succeed  to  me  and  inherit  my  whole  lands  and  estates 
specified  and  contained  in  said  deed  of  entail,  under  the  clauses  and  conditions 
therein  specially  enumerated  (with  the  exception  always  of  the  lands,  estates  and 
others  which  are  withdrawn  from  the  entail  as  after  mentioned),  and  that,  after 
his  death,  his  lawful  heirs,  both  male  and  female,  shall  succeed  to  him  as  heirs  of 
entail  according  to  the  ordinary  course  of  law,  excepting  only  in  the  case  of  heirs 
female,  that  the  eldest  for  the  time  shall  always  succeed,  without  division,  to  the 
exclusion  of  heirs  portioners :  And  that  failing  my  said  son  Charles  Gordon  and 
his  heirs  whatsoever,  my  son  the  said  John  Gordon  and  his  heirs  whatsoever  shall 
in  like  manner  succeed  under  said  deed  of  entail  to  the  lands  and  estates  therein 
contained,  under  the  exceptions  before  referred  to ;  and  until  the  succession  opens 
to  my  said  son  Charles  Gordon,  the  said  entailed  estates  and  whole  rents  thereof 
are  to  fall  under  the  dispositive  clause  of  the  general  deed  of  settlement  after 
mentioned,  executed  by  me  of  this  date:  And  it  is  my  distinct  wish  and  inten- 
tion that  neither  my  brother,  nor  any  of  the  other  heirs  of  entail  or  substitutes 
called  to  the  succession  by  said  deed  of  entail,  shall  have  any  right  or  title  to 
succeed  under  the  same  so  long  as  my  said  sons,  Charles  Gordon  and  John  Gordon, 
or  their  issue,  either  male  or  female,  are  alive." 

Of  the  same  date  Colonel  Gordon  executed  a  deed  conveying 
his  whole  heritable  and  moveable  estates  to  trustees,  with  direc- 
tions to  pay  his  debts,  and  certain  annuities  to  his  two  sons  until 
they  attained  the  age  of  twenty-five.  When  Charles  reached  that 
age  the  trustees  were  to  convey  to  him  the  estates  on  the  north  of 
the  Dee,  under  the  deed  of  entail  and  deed  of  nomination.  And  on 
John  attaining  twenty-five  they  were  "  to  convey  to  him  and  to 
his  heirs  in  fee  simple  the  house  in  St.  Andrew's  Square,  Edin- 
burgh ;  and  also  to  settle  and  secure  in  the  terms  of  a  strict  entail 
my  estates  of  Braid  and  Craighouse,  in  the  county  of  Edinburgh, 
and  any  other  estates  that  I  may  acquire  south  of  the  river  Dee, 
upon  him  the  said  John  Gordon  and  his  heirs  whatsoever,  whom 
failing  upon  my  son  the  said  Charles  Gordon  and  his  heirs  what- 
soever." 

"  The  succession  in  the  case  of  heirs  female  being  always 
limited,  as  in  my  said  deed  of  entail,  to  his  eldest  heir  female 
without  division,  whom  all  failing  upon  the  other  heirs  of 
entail  or  substitutes  mentioned  in  my  said  deed  of  entail,  upon 
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the  model  of  which  deed  of  entail  my  said  trustees  shall  cause  the 
deed  of  entail  of  my  estates  in  Edinburghshire  to  be  formed." 

Thirdly,  the  trustees  were  directed  to  lay  out  and  invest  the 
whole  accumulations  of  rent,  &c.,  of  the  heritable  estate,  together 
with  the  whole  produce  of  his  personal  estate,  in  the  purchase  of 
lands  situated  as  near  as  they  can  be  reasonably  had  to  the  Cluny 
estate,  and  the  other  estates  north  of  the  Dee,  and  the  lands  so 
bought  were  to  be  secured  by  deed  of  strict  entail  upon  the  same 
series  of  heirs,  and  under  the  same  conditions,  &c.,  as  were  con- 
tained in  the  Cluny  entail  and  in  the  deed  of  nomination.  The 
settlement  then  contained  the  following  clause : 

"  And  I  hereby  revoke  and  recall  all  deeds  of  settlement  heretofore  executed 
by  me,  in  so  far  as  the  same  may  be  inconsistent  with  these  presents,  without 
prejudice,  however,  to  my  said  deed  of  entail,  which  shall  stand  and  remain  m 
full  force  and  effect,  in  so  far  as  not  altered,  to  my  said  son  Charles  Gordon,  and 
the  other  heirs  of  entail,  upon  the  lapse  of  the  period  fixed  by  me  for  his  succes- 
sion thereto ;  the  rents  in  the  meantime  being  payable  to  my  said  trustees  in 
virtue  of,  and  for  the  purposes  specified  in,  this  present  deed  ;  but  should  it 
happen  from  any  cause  that  said  deed  of  entail  should  be  reduced  or  found  in- 
operative, then  my  said  trustees  shall  be  entitled,  and  they  are  thereby  autho- 
rized and  required,  to  claim  the  whole  of  my  said  entailed  estates  in  virtue  of 
these  presents,  and  to  make  up  titles  thereto  and  to  re-settle  and  of  new  entail 
the  same,  according  to  my  intentions  as  expressed  in  my  said  deed  of  entail,  and 
in  the  relative  deed  executed  by  me,  of  this  date,  for  calling  my  said  sons,  Charles 
Gordon  and  John  Gordon,  to  the  succession,  or  as  nearly  consistent  therewith  a& 
may  be  found  advisable  to  give  effect  to  the  deed." 

On  the  24th  of  April,  1837,  Colonel  Gordon  executed  a  lasfc 
will,  with  codicil  attached,  dated  the  21st  of  June,  1852,  directing 
his  trustees  to  sell  his  English  and  West  India  estates  after  his- 
death,  and  hold  the  moneys  so  obtained  to  and  for  the  several 
ends  specified  in  the  deed  of  settlement  of  1835. 

On  the  4th  of  January,  1847,  Colonel  Gordon  executed  a 
supplementary  deed  of  settlement,  which  was  necessitated  by  the 
purchase  of  the  Long  Island  estates  in  Inverness-shire,  and  Mid  mar 
in  Aberdeenshire.  He  directed  that  the  former  should  be  included^ 
along  with  the  estates  south  of  the  Eiver  Dee,  in  the  entail  to  be 
executed  in  favour  of  John  Gordon  and  his  heirs  whatsoever ;  whom 
failing,  Charles  Gordon  and  his  heirs  whatsoever ;  whom  failing,  the 
institute  and  substitutes  mentioned  in  the  deed  of  1833 ;  and  that 
the  latter  should  be  included  along  with  any  estate  which  he  might 
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purchase  on  the  north  of  the  Eiver  Dee  in  an  entail  to  be  exe-   H.  L.  (Sc.) 
cuted  in  favour  of  Charles  Grordon  and  his  heirs  whatsoever  &c.  1882 
He  made  some  slight  alterations  upon  the  settlement  of  1835,  Gordon 
but  otherwise  confirmed  it,  and  the  deed  of  nomination  and  entail,  qoedon 

The  next  deed  was  dated  the  2l8t  of  February,  1852,  by  which   

Colonel  Gordon  disponed  to  himself  in  liferent  and  to  his  eldest 
son  John  Gordon,  and  his  heirs  and  assignees,  ia  fee,  the  lands  of 
Midmar.  This  was  done  with  the  object  of  affording  his  son  the 
statutory  qualification  for  becoming  a  deputy  lieutenant  for  the 
county  of  Aberdeen,  and  a  captain  of  Aberdeenshire  Militia. 

Three  days  later  the  next  deed  was  executed,  24tii  of  February, 
1852,  which  was  a  bond  and  obligation  by  the  son  John  Gordon, 
which  narrating  that  the  foresaid  disposition  was  granted  for  the 
purposes  named,  he  acknowledged  and  declared  that  notwithstand- 
ing the  disposition,  Colonel  Gordon  was  to  have  full  power  and  to 
be  at  liberty,  if  so  inclined,  to  execute  a  deed  of  strict  entail  of 
the  said  lands  of  Midmar,  on  the  model  of  the  said  deed  of  entail 
of  Cluny  and  others ;  and  he  bound  himself  to  concur  in  such 
deed  of  entail,  and  become  a  party  consenter  thereto,  and  hold 
the  estate  under  such  entail  exclusively. 

The  next  deed  is  a  general  disposition  and  deed  of  settlement 
dated  the  21st  of  June,  1852,  recorded  as  a  probative  writ,  pro- 
ceeding on  a  narrative  of  all  the  prior  deeds. 

And  then  as  to  the  deed  dated  the  21st  of  February,  1852, 
conveying  Midmar  to  himself  in  liferent  and  John  Gordon  in  fee, 
this  deed  bore 

"  That  upon  the  21st  day  of  February,  1852, 1  granted  a  disposition  of  my  estate 
of  Midmar  in  favour  of  myself  in  liferent,  and  of  my  said  eldest  son,  John  Gordon, 
and  his  heirs  and  assignees,  in  fee,  for  the  purpose  of  qualifying  him,  in  terms  of 
the  Act  of  Parliament,  as  a  deputy-lieutenant  in  the  county  of  Aberdeen,  and  a 
oaptain  in  Her  Majesty's  regiment  of  Aberdeenshire  Militia,  but  he  has,  by  bond 
and  obligation,  of  date  the  24th  day  of  February,  1852,  agreed  to  hold  the  said 
estate  under  the  title  of  a  strict  entail,  as  I  may  direct,  and  to  renounce  and 
■discharge  upon  his  succession  under  such  entail,  his  infeltmont  under  such  said 
disposition,  and  to  hold  and  enjoy  the  estate  under  such  entail  exclusively  ;" 

the  deed  then  continued  : 

"  and  now,  seeing  that  from  the  death  of  two  of  the  trustees  in  my  original  deed 
of  settlement,  and  a  variety  of  circumstances  which  have  since  occurred,  1  have 
resolved  to  make  certain  alterations  upon  my  deeds  of  settlement,  and  to  appoint 
new  trustees  and  executors  to  carry  my  wishes  into  eflect,  and  having  full  confi- 
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H.  L.  (Sc.)    dence  in  tlie  integrity  and  ability  of  tlie  parties  after  named  for  that  purpose, 
1882       therefore  I  do  hereby  give,  grant,  assign,  and  dispone  to  and  in  favour  of  James 
Brands  Allan,  Esq.,  M.D.  of  the  University  of  Edinburgh,  lately  residing  at  Cluny 
GoEDON      Castle ;  James  Malcolmson,  Esq.,  of  King  William  Street,  London,  and  West 
Gordon      ^^^S^i  Campden  Hill,  Kensington ;  and  William  Fallerton  Gumming,  Esq.,  M.D. 

 *     of  the  University  of  Edinburgh,  formerly  of  the  East  India  Company's  Service  ;, 

my  said  eldest  son,  now  Captain  John  Gordon,  of  the  Aberdeenshire  Militia  ;  and 
Mr.  William  Kobison,  advocate  in  Aberdeen,  or  the  acceptors  or  acceptor,  sur- 
vivors or  survivor  of  them,  as  trustees,  for  the  ends,  uses,  and  purposes  after 
specified,  and  to  their  assignees,  my  whole  estates  heritable  and  moveable  where- 
,    soever  situated." 

"  And  with  power  to  my  said  trustees  either  to  complete  titles  to  my  heritable 
estates  by  adjudication  in  implement,  or,  in  their  opinion,  to  save  time  and 
expense,  to  require  my  heir-at-law  for  the  time  being  (if  major),  to  allow  a  feudal 
title  to  my  said  heritable  estates  to  be  made  up  and  completed  in  his  .person,  and 
to  grant  the  necessary  procuratory  or  warrant  for  completing  the  service ;  and 
thereupon,  unico  contextu,  and  by  the  same  deed,  to  denude  and  convey  the 
whole  of  the  said  heritable  estates  in  favour  of  my  said  trustee,  under  the  penalty 
of  forfeiting  all  right  and  interest  under  my  said  deed  of  entail,  or  the  other 
deeds  of  entail  hereby  appointed  to  be  executed." 

The  most  important  subsequent  clauses  were  identical  with 
those  in  the  final  deed  of  1853  after  mentioned,  and  this  deed 
also  contained  a  revocation  of  all  the  previous  deeds  of  settle- 
ment so  far  as  inconsistent  therewith. 

Also  on  the  21st  of  June,  1852,  Colonel  Gordon  executed  a 
bond  of  provision  in  favour  of  his  two  sons  and  his  daughter 
Susan.  It  narrated  all  the  previous  deeds  and  bore  to  be 
granted 

"To  prevent  the  possibility  of  my  views  for  my  children's  welfare  being 
defeated  by  the  said  deeds,  or  any  of  them  being  from  any  causes  rendered  in- 
operative or  ineffectual  to  the  prejudice  of  my  said  children." 

"  Therefore  I  hereby  bind  and  oblige  myself,  my  heirs,  executors,  and  succes- 
sors whomsoever,  at  the  first  term  of  Whitsunday  or  Martinmas  that  shall 
happen  after  my  decease,  to  make  payment  to  my  said  sons  and  daughter  of  the 
sums  of  money  after  specified,  but  subject  always  to  the  conditions  and  restrict 
tions  hereinafter  mentioned,  viz. : — to  my  said  eldest  son,  John  Gordon  (now 
Captain  John  Gordon,  of  H.M.  regiment  of  Aberdeenshire  Militia),  of  the  sum  of 
£750,000  sterling ;  to  my  said  youngest  son,  Charles  Gordon,  of  the  sum  of 
£250,000  sterling;  and  to  my  said  daughter,  Susan  Gordon,  of  the  sum  of 
£10,000  sterling,  with  interest  of  the  said  respective  sums  from  and  after  the  said 
term  of  payment  till  paid :  But  declaring  that  the  said  sums  of  money  provided 
to  my  said  sons  shall  only  be  payable  with  the  consent  and  concurrence  of  the 
trustees  and  executors  nominated  and  appointed  by  me  in  my  said  deeds  or 
settlement,  or  to  be  named  and  appointed  by  me  in  any  after  deed  of  settlement 
to  be  executed  by  me,  and  that  the  said  sums  of  money  shall  be  laid  out  and 
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applied  by  my  said  tmstees,  acting  for  the  time  with  the  concurrence  of  my  said 
sons,  in  the  purchase  of  landed  estates,  to  be  settled  and  secured  under  strict 
entails  on  my  said  sons  respectively,  according  to  the  amount  of  their  respective 
provisions ;  declaring  that  the  estates  to  be  purchased  with  the  provision  of  my 
eldest  son.  Captain  John  Gordon,  shall  be  settled  or  secured  by  a  deed  or  deeds 
of  strict  entail  in  terms  of  the  Act  of  the  Scottish  Parliament  passed  in  1685,  to 
and  in  favour  of  my  said  eldest  son.  Captain  John  Gordon,  and  the  heirs  whatso- 
ever of  his  body ;  whom  failing,  to  my  youngest  son,  Charles  Gordon,  and  the 
heirs  whatsoever  of  his  body  ;  whom  failing,  to  any  persons  to  be  named  in  any 
deed  of  nomination  to  be  afterwards  executed  by  me  at  any  time  during  my  life, 
the  eldest  heir-female  and  the  descendants  of  her  body,  excluding  heirs  portioners, 
and  always  succeeding  without  division,  and  failing  of  such  nomination,  or  of  the 
persons  so  to  be  named  and  their  heirs,  then  to  my  own  heirs  whomsoever  and 
their  assignees :  But  declaring  that  my  third  sister,  Charlotte  Gordon,  or  John- 
stone, or  Weyland,  and  the  descendants  of  her  body,  shall  be  excluded  and 
debarred  from  the  succession  to  the  said  estates." 

Then  followed  a  similar  direction  to  entail  the  lands  to  be 
purchased  with  the  provision  granted  to  Charles,  the  only  differ- 
ence being  that  the  words  "  of  his  body  "  were  omitted,  the  words 
used  being — 

"  Upon  the  said  Charles  Gordon,  my  youngest  son,  and  his  heirs  whatsoever  ; 
whom  failing,  upon  my  eldest  son,  the  said  Captain  John  Gordon,  and  his  heirs 
whatsoever." 

The  bond  concluded  with  a  declaration — 

"  That  this  present  bond  of  provision  shall  only  be  binding  and  efiectual  in 
case  my  said  sons  and  daughter  shall  from  any  cause  be  prevented  or  debarred 
from  succeeding  under  the  said  deed  of  entail,  deeds  of  settlement,  and  the  other 
deeds  of  provision  already  executed,  or  to  be  hereafter  executed  by  me,  according 
to  my  declared  wishes  and  intentions  as  expressed  in  these  deeds :  and  in  the 
event  of  their  succeeding  under  sucli  deeds,  then  this  present  bond  of  provision 
shall  become  void  and  null." 

On  the  28th  of  May,  1853,  Colonel  Gordon  executed  his  final 
disposition  and  settlement.  It  proceeded  on  the  narrative  of  all 
the  previous  deeds,  and  narrated  also  the  bond  and  obligation  of 
John  Gordon  to  succeed  to  the  estate  of  Midmar  under  the  title 
of  a  strict  entail  as  he,  the  truster,  might  direct.  And  then  it 
specially  narrated  that  the  disposition  and  settlement  of  the  21st 
of  June,  1852,  contained  a  power  to  call  upon  the  truster's  heir-at- 
law  to  allow  feudal  titles  to  be  completed  in  his  person,  and  con- 
tinued : — 

*'  And  now,  seeing  that  the  titles  to  my  present  heritable  estates  in  Scotland  arc 
understood  to  be  complete,  and  the  estates  feudally  vested  in  my  person,  so  that 
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H.  L.  (So.)   I  am  in  a  position  to  grant  a  special  conveyance  to  the  whole  Scotch  heritable 
1882        estates  at  present  belonging  to  me,  and  thereby  enable  my  said  trustees,  under  my 
'■^v^        own  authority,  to  complete  their  titles,  after  my  death,  to  these  estates,  without 
GoKDON     the  necessity  of  having  recourse  either  to  the  Court  of  Session,  or  to  my  heir-at- 
GoRDON.     l^w,  for  that  purpose ;  and  that  it  is  my  wish  and  desire  that  my  said  trustees 

  should  be  saved  the  delay,  expense,  and  inconvenience  which  might  occur  from 

any  such  reference  to  the  Supreme  Court,  or  my  heir-at-law,  so  far  at  least  as 
regards  the  real  estates  after  disponed,  standing  already  duly  vested  in  my  person  : 
Therefore  I  do  hereby  give,  grant,  assign,  and  dispone  to  and  in  favour  of  the  said 
James  Brands  Allan,  and  others,  and  the  acceptors  or  acceptor,  survivors  or  sur- 
vivor of  them,  and  to  such  persons  as  may  be  assumed  by  them,  in  virtue  of  the 
powers  after  mentioned,  as  trustees  for  the  ends,  uses,  and  purposes  after  specified, 
and  to  their  assignees,  the  lands,  baronies,  estates,  and  others  hereinafter  specially 
described,  as  well  as  the  heritable  and  moveable,  real  and  personal  estates  gene- 
rally hereinafter  conveyed." 

[Then  followed  a  particular  description  of  the  properties,  in- 
cluding the  moveable  estate.] 

The  third  purpose  of  this  deed  was  as  follows,  being  exactly 
similar  to  that  in  the  deed  of  1852,  except  that  in  this  deed  the 
whole  heirs  of  entail  were  bound  to  take  the  surname  of  Gordon 
and  bear  the  arms  of  Cluny : 

"  Tertio,  After  the  said  trustees  shall  have  completed  a  title  in  their  x)ersons  to 
the  whole  lands  and  estates  belonging  to  me  in  Scotland,  I  hereby  direct  and 
appoint  them  to  execute  a  deed  or  deeds  of  strict  entail,  in  terms  of  the  Act  of 
Parliament  of  Scotland,  passed  in  the  year  3685,  intituled  "  Act  concerning  Tail- 
zies," of  the  whole  lands  and  estates  situated  in  Scotland,  now  belonging  or  which 
shall  belong  to  me  at  the  time  of  my  death  (with  the  exceptions  of  the  estates  of 
South  Uist,  Benbecula,  and  Barra,  and  other  lands  now  belonging  to  me,  in  the 
county  of  Inverness,  hereafter  specially  destined),  and  that  to  and  in  favour  of  my 
eldest  son,  the  said  John  Gordon,  now  Captain  John  Gordon,  and  his  heirs  what- 
soever ;  whom  failing,  to  and  in  favour  of  my  youngest  son,  the  said  Charles 
Gordon,  and  his  heirs  whatsoever ;  whom  failing,  to  any  persons  to  be  named  in 
any  deed  of  nomination  to  be  afterwards  executed  by  me  at  any  time  of  my  life 
the  eldest  heir-female,  and  the  descendants  of  her  body,  excluding  heirs-por- 
tioners,  and  succeeding  always,  without  division,  through  the  whole  course  of  the 
female  succession ;  and  failing  such  nomination,  or  of  the  persons  so  to  be  named, 
and  their  heirs  whatsoever,  then  to  my  own  heirs  whomsoever  and  their  assignees  ; 
which  entail  shall  contain  an  express  clause,  providing  that  the  whole  heirs  of 
entail  succeeding  under  such  deed  or  deeds  of  entail  shall  be  bound  and  obliged 
constantly  to  bear,  use,  and  retain  the  surname  of  "  Gordon,"  and  arms  and  desig- 
nation of  "  Gordon  of  Cluny,"  in  all  time  after  their  succession  to,  or  obtaining  pos- 
session of,  my  said  lands  and  estates,  as  their  proper  surname,  arms,  and  designa- 
tion ;  but  declaring  always,  as  it  is  hereby  expressly  provided  and  declared,  that 
my  third  sister,  Charlotte  Gordon  or  Johnstone  or  Weyland,  and  the  heirs  whatso- 
ever of  her  bod\%  shall  be  expressly  excluded  from  all  right  of  succession  to  the  said 
estates,  in  the  deed  or  deeds  of  entail  to  be  executed  by  my  said  trustees  :  And 


VOL.  VII.] 


AND  PKIVY  COUNCIL. 


723 


further,  declaring  that  no  member  of  the  family  of  "  Trotter  of  Mortonhall ;  " 
possessing  that  estate  shall  be  entitled  to  succeed  to  any  part  of  my  estates  of 
Braid  or  Craighouse,  in  the  county  of  Edinburgh,  under  the  deed  or  deeds  of  entail 
to  be  executed  as  aforesaid  :  And  I  further  appoint  my  said  trustees  to  execute  a 
deed  or  deeds  of  strict  entail,  in  terms  of  the  foresaid  Act  of  Parliament  of  Scot- 
land, passed  in  the  year  1685,  intituled  "  Act  concerning  Tailzies,"  of  the  estates 
of  South  Uist,  Benbecula,  and  Barra,  and  other  lands  belonging  to  me  in  the 
county  of  Inverness,  specially  above  disponed  to  and  in  favour  of  my  said  youngest 
son,  Charles  Gordon,  and  his  heirs  whatsoever ;  whom  failing,  to  my  said  eldest 
son,  John  Gordon,  now  Captain  John  Gordon,  and  his  heirs  whatsoever;  whom 
failing,  to  any  persons  to  be  named  in  any  deed  of  nomination  to  be  afterwards 
executed  by  me  at  any  time  during  my  life ;  the  eldest  heir  female,  and  the 
descendants  of  her  body,  excluding  heirs-portioners,  and  succeeding  always  with- 
out division  ;  and  failing  of  such  nomination,  or  of  the  persons  so  to  be  named  and 
their  heirs,  then  to  my  own  heirs  whomsoever  and  their  assignees ;  but  declaring 
always,  that  my  said  sister  Charlotte  Gordon  or  Johnstone  or  Weyland  and  the 
descendants  of  her  body,  shall  be  excluded  from  the  succession  of  the  said  entailed 
e&tates  as  aforesaid." 

The  deed  then  directed  the  trustees  to  lay  out  the  whole  residue 
remaining  of  the  rentable  and  personal  estates,  in  the  purchase 
of  land,  as  near  as  possible  to  Cluny  and  the  other  estates,  and  to 
entail  it  on  the  same  series  of  heirs  given  above,  including  the 
exclusion  of  Colonel  Gordon's  sister  Charlotte  and  her  heirs  what- 
soever. 

The  deed  then  contained  this  clause  of  revocation  : 

"  And  I  hereby  revoke  and  recall  all  deeds  of  settlement,  and  deeds  of  tailzie  or 
provision,  and  all  other  deeds  heretofore  executed  by  me,  in  so  far  as  the  same  are 
or  may  be  inconsistent  with  these  presents ;  but  with  this  express  provision  or 
declaration,  that  if  this  deed  of  settlement  should  be  reduced  or  set  aside,  or  from 
any  cause  become  inoperative  or  ineffectual,  then  the  foresaid  deeds  of  settlement, 
deeds  of  tailzie  or  provision,  and  other  deeds  executed  by  me  previous  to  the  date 
of  these  presents,  shall  remain  valid  and  effectual,  and  receive  full  force  and  effect 
in  all  courts  of  law  or  equity,  anything  herein  contained  to  the  contrary  notwith- 
standing— it  being  my  express  wish  and  desire,  that  if  the  present  deed  of  settle- 
ment is  not  to  be  given  effect  to,  my  previous  deeds  for  settling  and  securing  the 
succession  to  my  heritable  estates  in  the  persons  of  my  said  sons.  Captain  John 
Gordon  and  Charles  Gordon,  in  preference  to  all  other  persons,  aud  for  making  a 
suitable  provision  to  my  said  daughter,  Susan  Gordon,  shall  continue  in  full  force 
and  effect,  so  that  the  succession  to  my  heritable  estates  may  be  secured  prefer- 
ably, and  in  the  first  place,  to  my  own  sons  and  their  heirs  whatsoever,  before  any 
other  person  can  claim  to  succeed  to  me,  and  that  my  said  daughter  may  bo  fully 
secured  in  the  provisions  either  now  or  formerly  secured  or  settled  on  her  ;  re- 
serving always  full  power  to  me,  at  any  time  of  my  life,  to  alter,  innovate  or 
revoke  these  presents,  cither  in  whole  or  in  part,  and  to  sell,  burden,  and  dispose 
of  the  whole  estates,  heritable  and  moveable,  hereby  conveyed,  or  any  part  thereof, 
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either  onerously  or  gratuitously,  as  I  shall  think  proper ;  but  declaring  that  this 
deed,  in  so  far  as  the  same  shall  not  he  revoked  or  altered  by  a  writing  under  my 
hand,  shall  have  the  effect  of  a  delivered  evident,  though  found  in  my  repositories, 
or  in  the  custody  of  any  other  person,  undelivered  at  the  time  of  my  death,  the 
delivery  hereof  being  hereby  dispensed  with.'* 

Tkis  deed  was  not  afterwards  altered  by  Colonel  Gordon,  except 
to  the  effect  of  recalling  a  single  legacy  under  it  to  Charles 
Gordon,  on  which  occasion  he  confirmed  the  rest  of  the  deed. 

At  the  testator's  death  all  the  before-mentioned  deeds,  with  the 
exception  of  the  bond  of  provision  of  1852,  which  Colonel  Gordon 
had  himself  recorded,  were  registered  by  the  trustees. 

Charles  Gordon  died  without  issue  in  1857 ;  and  Colonel  Gordon 
died  in  1858  without  having  exercised  the  reserved  power  of 
nominating  other  heirs. 

On  the  4th  and  9th  of  April  and  7th  of  May,  recorded  the 
15th  of  June  and  1st  of  July,  1859,  in  implement  of  the  testator's 
directions  contained  in  the  third  purpose  of  the  deed  of  1853, 
Colonel  Gordon's  trustees  conveyed  by  disposition  in  the  form  of 
a  deed  of  entail  the  whole  lands  and  estates  in  question : — 

"  To  and  in  favour  of  the  said  Captain  John  Gordon  and  his  heirs  whatsoever  ; 
the  eldest  heir  female  and  the  descendants  of  her  body,  excluding  heirs  portioners, 
and  succeeding  always  without  division  through  the  whole  course  of  the  female 
succession ;  whom  failing,  then  to  the  heirs  whomsoever  of  the  said  deceased 
Colonel  John  Gordon,  and  their  assignees :  But  expressly  excluding  always,  in 
terms  of  said  trust  deed,  Charlotte  Gordon  or  Johnstone  or  Weyland,  third  sister 
of  the  said  deceased  Colonel  John  Gordon,  and  the  heirs  whatsoever  of  her  body, 
from  all  right  of  succession  to  the  estates  after  mentioned,  under  these  presents ; 
and  declaring  that  no  member  of  the  family  of  "  Trotter  of  Mortonhall,"  possessing 
that  estate,  shall  be  entitled  to  succeed  to  any  part  of  the  estates  of  Braid  or 
Craighouse,  &c.." 

John  Gordon,  the  son,  sometimes  called  Captain  Gordon,  en- 
tered into  possession  of  the  estates.  Shortly  after  he  raised  an 
action  against  Colonel  Gordon's  trustees  to  have  it  declared  that 
the  entail  was  invalid  or  ineffectual.  Prior  to  the  raising  of  that 
action  he  wrote  on  the  5th  of  December,  1860,  to  the  present 
appellant  stating  that  having  been  advised  by  his  law  agents  that 
the  Cluny  entail  was  not  effectual,  he  intended  to  act  on  the  advice 
given  him  in  consequence  of  the  harassing  restrictions  under  which 
the  entail  placed  him,  checking  his  designs  for  the  improvement  of 
the  estates,  and  depriving  him  of  that  feeling  of  independence 
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which  he  knew  to  have  been  the  great  object  of  his  father  to  secure.  H.  L.  (So.) 
His  desire  was  to  carry  out  to  the  best  of  his  ability  his  father's  1882 
designs,  and  "  to  preserve  the  same  series  of  heirs."    That  the  Gordon 
question  would  be  raised  by  action  of  declarator,  and  he  (the  pur-  qq^don. 

suer)  would  be  called  as  defender.    That  he  hoped  he  understood   

that  these  proceedings  were  not  to  disturb  their  present  relations, 
and  that  he  would  aid  him  in  obtaining  a  friendly  settlement  of  the 
question.  Acting  on  the  advice  he  had  received,  John  Gordon 
raised  an  action  of  declarator,  the  27th  of  May,  1861,  against  the 
present  pursuer  and  the  other  heirs-at-law  of  Colonel  Gordon  to 
have  it  found  and  declared  that  the  disposition  and  deed  of  entail 
of  1859,  was  invalid,  and  that  he,  John  Gordon,  was  entitled  to 
hold  the  lands  and  estates  in  fee  simple ;  arguing  that  under  the 
Act  of  1685,  it  was  incompetent  to  make  a  valid  entail  on  the 

heirs  whatsoever  "  of  the  institute,  and  therefore,  the  deed  con- 
taining no  proper  tailzied  destination,  he  held  the  estates  in  fee 
simple.  The  trustees  of  Colonel  Gordon,  and  the  pursuer  lodged 
defences.  The  latter  being  called  as  heir  whomsoever  and  declin- 
ing to  contend  as  an  heir  of  entail,  the  Court  held  that  he  was 
not  a  proper  contradictor,  and  that  no  effectual  decision  could  be 
pronounced;  they  therefore  recalled  the  Lord  Ordinary's  inter- 
locutor of  date  the  12th  of  December,  1861,  and  dismissed  the 
action  on  the  1st  of  March,  1862  (1). 

A  second  action,  Macgregor  v.  Gordon  (2),  was  a  note  of  suspen- 
sion raised  by  Donald  Macgregor  on  John  Gordon  demanding 
implement  and  threatening  a  charge  for  the  price  of  part  of  the 
before  mentioned  estates,  which  he  had  sold  to  Macgregor. 

In  that  case  Macgregor  pleaded  that  John  Gordon  had  no  right 
to  sell:  because  the  estates  were  entailed, — the  destination  to 
John  Gordon  and  his  heirs  whatsoever,"  meaning  to  John  Gordon 
and  the  heirs  of  his  body — he  being  illegitimate.  The  Court  held 
in  conformity  with  the  opinion  of  twelve  out  of  thirteen  judges 
that  John  Gordon  was  fee  simple  proprietor. 

To  this  action  the  pursuer  was  not  a  party. 

In  a  third  action,  Gordon  v.  Gordons  Trustees  (3),  Captain 

(1)  24  Court  Scss.  Cas.  2nd  Scries,        (2)  3  Court  Scsf.  Cas.  3rd  Scries, 
687.  M8. 

(3)  4  Court  Sess.  Cas.  3rd  Series,  501. 

3         3  C  2 
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H.  L.  (Sc.)  John  Gordon  was  the  pursuer,  and  the  question  there  raised  was 
1882       whether  the  trustees  were  bound  to  purchase  lands  with  the 
Gordon     testator's  personal  estate,  or  whether  Captain  John  Gordon  was 
Gordon,    entitled  to  have  the  money  paid  over  to  him.    By  a  majority  of 

  nine  judges  to  four  the  judgment  was  in  Captain  John  Gordon's 

favour. 

In  1865  John  Gordon  married  Mrs.  Emily  Eliza  Steels  Pringle 
or  Gordon,  now  Lady  Gordon  Cathcart.  He  died  the  31st  of 
March,  1878,  leaving  a  trust  disposition  and  deed  of  settlement 
dated  the  4th  of  January,  1869,  and  various  codicils.  By  this 
trust  disposition  he  conveyed  to  trustees  the  estates  of  Cluny 
and  the  whole  lands  vested  in  him  by  the  deed  of  entail  of  1859. 
The  main  purposes  of  this  deed,  in  the  event  which  has  happened 
of  John  Gordon  dying  without  heirs  of  his  body,  or  heirs  whatso- 
ever, were  for  payment  to  Mrs.  Gordon  of  the  whole  free  revenues 
of  the  mainland  estates ;  secondjy,  after  Mrs.  Gordon's  death,  the 
trustees  were  to  execute  a  strict  entail  of  the  estates  of  Cluny  and 
others,  failing  heirs  of  the  testator's  body,  and  failing  any  nomina- 
tion by  him,  to  and  in  favour  of  Charles  Arthur  Linzee,  and  the 
heirs  of  his  body,  whom  failing,  to  others  and  the  heirs  of  their 
bodies,  whom  all  failing,  then  to  the  heirs  whatsoever  of  his  late 
father,  Colonel  Gordon  of  Cluny  and  their  assignees  ;  thirdly,  the 
trustees  were  directed  to  convey  the  estates  of  Barra,  South  Uist 
and  Benbecula  to  Mrs.  Gordon,  absolutely,  with  a  destination 
which  she  could,  if  she  chose,  evacuate  to  the  heirs  of  entail 
mentioned  in  the  second  purpose. 

Following  on  the  conveyance  contained  in  this  trust  disposition, 
the  respondents'  John  Gordon's  trustees  were  vested  in  the  said 
lands.  And  by  disposition  recorded  the  19th  of  July,  1878,  these 
trustees  conveyed  to  Mrs.  Gordon,  whom  failing,  to  various  heirs 
of  entail  designated  above,  the  estates  of  Barra,  South  Uist  and 
Benbecula.  By  a  subsequent  disposition  record  the  23rd  of  July, 
1878,  the  respondent  Mrs.  Gordon  conveyed  these  estates  to 
herself  and  her  heirs  and  assignees  whomsoever,  and  so  evacuated 
the  destination  to  other  heirs. 

On  the  3rd  of  December,  1880,  the  appellant,  the  nearest  heir- 
of-line  of  Colonel  Gordon,  raised  this  action  to  establish  his  right 
to  Colonel  Gordon's  estates  as  heir  of  tailzies  and  provision.  The 
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action  was  directed  against  (1),  the  trustees  of  the  late  Colonel  H.  L.  (Sc.) 
Gordon,  who  did  not  appear;  (2),  Against  the  trustees  of  the  1882 
late  J ohn  Gordon ;  (3),  Against  Lady  Gordon  Cathcart,  John  Gordon 
Gordon's  widow,  and  the  series  of  heirs,  on  whom  John  Gordon  qqrdon 

directed  his  trustees  to  entail  his  mainland  estates  after  his   

widow's  death.  The  leading  conclusions  of  the  summons  were 
for  reduction  of  the  deed  dated  1859,  with  all  the  deeds  that  had 
followed  thereon,  in  so  far  as  they  related  to  the  Cluny  estates, 
and  for  declarator,  that  Colonel  Gordon's  trustees  were  bound  to 
execute  and  deliver  to  the  pursuer,  in  implement  of  Colonel 
Gordon's  settlement,  and  the  various  deeds  of  entail,  provision  or 
settlement  therein  referred  to,  a  deed  of  strict  entail  in  terms  of 
the  Act  of  Parliament  of  Scotland,  passed  in  1685,  of  the  whole 
lands  in  so  far  as  these  were  vested  in  the  respondents,  the  said 
trustees,  under  the  trust  disposition  of  the  said  John  Gordon, 
natural  son  of  Colonel  Gordon,  or  in  the  said  Emily  Steels  Pringle 
or  Gordon,  having  the  following  destination  : — 

"  To  and  in  favour  of  the  pursuer,  the  said  Charles  Henry  Grordon,  eldest  son  of 
the  late  Alexander  Gordon  of  Myless,  in  the  county  of  Essex,  immediate  younger 
brother  of  the  said  deceased  Colonel  John  Gordon,  and  the  heirs  whatsoever  of 
the  body  of  the  said  Charles  Henry  Gordon ;  whom  failing,  Alexander  Stilling- 
fleet  Gordon,  only  child  of  the  deceased  Cosmo  Spencer  Gordon,  second  son  of 
the  said  deceased  Alexander  Gordon  of  Myless,  and  the  heirs  whatsoever  of  the 
body  of  the  said  Alexander  Stillingfleet  Gordon  ;  whom  failing,  George  Augustus 
Gordon,  third  son  of  the  said  deceased  Alexander  Gordon  of  Myless,  and  the 
heirs  whatsoever  of  the  body  of  the  said  George  Augustus  Gordon ;  whom  fail- 
ing, Eleanor  Johanna  Gordon,  eldest  daughter  of  the  said  deceased  Alexander 
Gordon  of  Myless,  and  the  heirs  whatsoever  of  the  body  of  the  said  Eleanor 
Johanna  Gordon;  whom  failing,  Maria  Frederica  Gordon  or  Linzee,  wife  of 
Kobert  George  Linzee,  Esq.,  of  Jermyns,  Romsey,  in  the  county  of  Hants, 
second  daughter  of  the  said  Alexander  Gordon  of  Myless,  and  the  heirs  whatso- 
ever of  the  body  of  the  said  Maria  Frederica  Gordon  or  Linzee  ;  whom  failing, 
Marion  Margaret  Gordon,  third  daughter  of  the  said  Alexander  Gordon  of 
Myless,  and  the  heirs  whatsoever  of  the  body  of  the  said  Marion  Margaret 
Gordon  ;  whom  failing,  to  and  in  favour  of  the  heirs  whatsoever  of  the  body  of 
the  deceased  Mrs.  Johanna  Gordon  or  Dalrymple,  eldest  sister  of  the  said 
deceased  Colonel  John  Gordon ;  whom  failing,  to  the  heirs  whatsoever  of  the 
body  of  Mary  Gordon,  second  sister  of  the  said  deceased  Colonel  John  Gordon  ; 
whom  all  failing,  to  the  nearest  heirs  whatsoever  of  the  said  Colonel  John 
Gordon  and  their  assignees,  which  entail  should  contain  an  express  clause  pro- 
viding that  the  whole  heirs  of  entail  succeeding  under  such  deed  or  deeds  of 
entail  should  be  bound  and  obliged  constantly  to  bear,  use,  and  retain  the 
surname  of"  Gordon,"  and  the  arms  and  designation  of  "Gordon  of  Cluny,"  in  all 
time  after  their  succession,  or  obtaining  possession  of,  the  said  lands  and  estates, 
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H.  L.  (So.)   as  their  proper  surname,  arms,  and  designation ;  but  under  the  express  provision 
1882  declaration  that  the  third  sister  of  the  said  deceased  Colonel  John  Gordon, 

v*.v^  Charlotte  Gordon  or  Johnstone  or  Weyland,  and  the  heirs  whatsoever  of  her 
Gordon  body,  should  be  expressly  excluded  from  all  right  of  succession  to  the  said 
Gordon      ©states  in  the  deed  or  deeds  of  entails  to  be  executed  by  his  said  trustees ;  and 

  '     under  the  farther  declaration  that  no  member  of  the  family  of  "Trotter  of 

Mortonhall "  possessing  that  estate  should  be  entitled  to  succeed  to  any  part  of 
the  said  estates  of  Braid  or  Craighouse,  in  the  county  of  Edinburgh,  under  the 
deed  or  deeds  of  entail  to  be  executed  as  aforesaid :  Or  alternately  to  the  fore- 
going conclusions  of  this  summons,  and  in  the  event  of  its  being  found  and 
declared  by  our  said  Lords,  that  the  said  defenders,  James  Brands  Allan  and 
William  Fullerton  Gumming,  along  with  the  said  deceased  Captain  John  Gordon 
and  William  Eobison,  as  trustees  aforesaid,  were  bound  to  execute  the  said  dis- 
position and  deed  of  entail,  dated  4th  and  9th  of  April  and  7th  of  May,  1859,  in 
the  terms  therein  contained,  then  it  ought  and  should  be  found  and  declared  by 
our  said  Lords,  that  the  said  deed  is  a  valid  and  effectual  deed  of  entail  in  terms 
of  the  Act  of  the  Parliament  of  Scotland,  passed  in  the  year  1685,  entituled 
"  Act  concerning  Tailzies,"  and  that  the  pursuer,  as  the  nearest  heir  whomsoever, 
at  the  date  of  the  death  of  the  said  Captain  John  Gordon  on  the  31st  of  March, 
1878,  or  on  whatever  other  date  the  same  happened,  is  entitled,  as  heir  of  entail 
next  in  succession  to  the  said  Captain  John  Gordon,  to  the  free  use,  enjoyment, 
and  possession  of  the  lands,  baronies,  and  others  above  set  forth,  and  is  entitled 
to  make  up  titles  as  heir  of  tailzie  and  provisions  therein  in  competent  form,  and 
therefore,  and  for  other  reasons  to  be  proponed  at  the  discussing  hereof,  the  said 
writs  [John  Gordon's  will,  the  title  made  up  following  thereon  by  his  trustees, 
the  disposition  of  the  lands  in  Inverness-shire  to  Lady  Gordon  Cathcart,  and 
her  disposition  thereof  J  ought  to  be  reduced  and  declared  null  and  void :  Or 
otherwise,  and  in  the  event  of  its  also  being  found  by  our  said  Lords  that  the 
said  disposition  and  deed  of  entail,  dated  the  4th  and  9  th  of  April  and  7th  of 
May,  1859,  is  invalid  and  ineffectual  as  a  deed  of  strict  entail,  in  terms  of  the 
said  Act  1685,  entituled  "  Act  concerning  Tailzies,"  then  it  ought  and  should  be 
found  and  declared  by  our  said  Lords  that,  by  his  bond  and  obligation,  granted 
in  favour  of  the  said  Colonel  John  Gordon  by  the  said  Captain  John  Gordon  on 
the  24th  of  February,  1852,  the  said  Captain  John  Gordon  bound  and  obliged 
himself,  his  heirs  and  successors,  to  concur  in  such  deed  of  entail,  and  to  become 
.  a  party  consenter  thereto  ;  and,  upon  being  called  to  the  succession  under  such 
deed,  immediately  thereafter  to  hold  and  possess  the  said  lands,  baronies,  and 
others,  above  set  forth,  or  at  least,  the  lands  and  barony  of  Midmar  and  others, 
under  and  by  virtue  of  such  deed  alone ;  and  that  therefore,  by  his  execution  of 
the  said  bond  and  obligation  and  the  said  disposition  and  deed  of  entail  of  the 
4th  and  9th  of  April  and  7th  of  May,  1859,  the  said  John  Gordon,  for  himself, 
his  heirs  and  successors,  concurred  in  the  said  disposition  and  deed  of  entail, 
became,  for  himself,  his  heirs  and  successors,  a  party  consenter  thereto,  and 
bound  himself  and  them  not  to  interfere  with  or  alter  the  destination  therein 
contained." 

The  appellant's  pleas  in  law  were,  inter  alia ; — 

"  (1.)  The  pretended  deed  of  entail  by  Colonel  Gordon's  trustees  does  not  give 
full  and  true  effect  to  his  testamentary  writings  condescended  on,  but  is  discon- 
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form  thereto,  in  respect  that — (1.)  It  is  not,  as  regards  the  destination  therein 
contained,  a  valid  entail  in  terms  of  the  Act  1685,  c.  22 ;  (2.)  It  does  not  con- 
tain a  valid  substitution  of  the  pursuer  and  the  other  substitutes  of  entail 
appointed  in  Colocel  Gordon's  deed  of  entail  of  1833,  to  John  Gordon  as  insti- 
tute and  the  heirs  of  his  body,  and  it  ought  therefore  to  be  reduced  as 
concluded  for.  (2.)  The  said  pretended  deed  of  entail  not  being  in  fulfilment  of 
the  directions  of  Colonel  Gordon,  could  not  vest  in  John  Gordon  a  fee-simple 
title  to  the  lands  and  others  thereby  conveyed,  and  therefore  the  trust-disposition 
and  settlement  of  the  said  John  Gordon,  and  the  other  writs  following  thereon, 
second  to  seventh  inclusive  above  libelled,  so  far  as  affecting  the  said  lands  and 
others,  are  null  and  void,  and  should  be  reduced  as  concluded  for.  (3.)  Colonel 
Gordon's  trustees,  having  failed  to  exercise  a  valid  entail  according  to  his  direc- 
tions, the  surviving  trustees  are  bound  to  execute  a  valid  deed  of  entail  in  terms 
of  the  first  declaratory  conclusion  hereof.  (9.)  On  the  assumption  that  the 
destination  in  the  deed  of  entail  is  inefifectual  as  a  tailzied  destination,  the  suc- 
cession to  Colonel  Gordon's  estates  then  falls  to  be  regulated  by  his  previous 
deeds,  in  virtue  of  the  clause  to  that  effect  in  his  settlement  of  1853.  (11.)  The 
deed  of  entail  by  Colonel  Gordon's  trustees  is  a  valid  and  effectual  entail  within 
the  meaning  of  the  Act  1685,  c.  22,  and  still  stands  as  such  in  the  Eegister  of 
Entails,  and  the  lands  thereby  conveyed  were  held  by  John  Gordon  under  the 
fetters  of  a  strict  entail.  (13.)  Or  c^Z^er^^a^^Ve??/— Separatim,  the  substitutions  in 
the  said  deed  of  entail  not  having  come  to  an  end  in  the  person  of  John  Gordon, 
his  said  disposition  and  settlement  is  not  effectual  to  alter  or  evacuate  the  desti- 
nation. (14.)  The  pursuer  is,  under  the  said  entail,  next  heir  of  tailzie  and  pro- 
vision in  succession  to  John  Gordon,  and  is  entitled  to  make  up  titles  in  that 
character." 

To  the  action  Captain  John  Gordon's  trustees  and  Mrs.  Gordon, 
now  Lady  Cathcart,  lodged  defences  which  Charles  Arthur  Linzee 
adopted  and  concurred  in  on  behalf  of  himself. 

On  the  25th  of  June,  1881,  the  Lord  Ordinary  (1)  repelled  the 
reasons  of  reduction;  assoilzied  the  respondents  from  the  whole 
conclusions  of  the  action ;  and  decerned.  The  appellant  lodged  a 
reclaiming  note  against  this  interlocutor,  but  the  Lords  of  the 
Second  Division,  on  the  28th  of  October,  1881,  refused  the  note 
and  adhered  to  the  Lord  Ordinary's  interlocutor  (2). 

The  Lord  Ordinary  was  of  opinion  that  he  might  refer  to  the 
earlier  deeds  before  1853  for  the  purpose  of  assisting  him  to  con- 
strue the  final  settlement  of  that  date ;  and  also  for  the  purpose  of 
seeing  how  far  any  of  them  were  to  stand  or  receive  eftect  witli 
that  settlement.  His  Lordship  thought  that  the  limitations  in 
some  of  the  earlier  deeds  afforded  ground  for  reading  "  heirs  what- 
ever "  as  "  heirs  whatsoever  of  the  body  "  of  John  Gordon.  He 
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(1)  Lord  Curriehill. 


(2)  9  Court  Scss.  Cas.  Ith  Scries,  50. 
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H.  L.  (So.)  doubted,  therefore,  the  soundness  of  the  decisions  in  Macgregor  v. 
1882       Gordon  (1)  and  Gordon  v.  Gordons  Trustees  (2).    But  on  the  other 
GoEDON     hand  he  was  of  opinion  that  the  previous  deeds  afforded  no  ground 
whatever  for  construing  the  direction  in  the  trust  deed  of  1853  as 
to  the  destination  failing  John  Gordon  and  his  heirs,  otherwise 
than  in  the  natural  signification  of  the  words  employed,  viz.,  in 
favour  of  the  truster's  own  heirs  whatsoever. 
On  appeal, 

July  21,  22.  The  Lord  Advocate  (J.  B.  Balfour,  Q.C.,  with  him 
Benjamin,  Q.C.),  was  heard  for  the  appellant,  his  argument 
sufficiently  appears  in  the  opinions  of  the  Lords. 

[They  cited  Sprot  v.  Sprot  (3) ;  Forresfs  Trustees  v.  Martine  (4)  ; 
Graham  v.  Stewart  (5) ;  Glenorchy  v.  Bosville  (6) ;  The  Boxhurghe 
Case,  Ker  v.  Innes  (7) ;  Ealliday  v.  Maxwell  (8) ;  Tinnooh  v. 
MLewnan  (9)  ;  Stirling  v.  Moray  (10) ;  Weir  v.  Steill,  1745  (11)  ; 
Primrose  v.  Primrose  (12) ;  Erskine,  Instit.  3,  8,  32.]  See  also 
Stair,  2.  3.  43.  and  4.  18.  8. ;  Sandford  on  Entails,  pp.  80,  547  ; 
Lord  Corehouse  in  the  case  of  Mure  (13) ;  Connell  v.  Grierson  (14). 

The  Solicitor-General  for  Scotland  (Asher,  Q.C.),  and  Davey,  Q.C. 
appeared  for  John  Gordon's  trustees  and  Lady  Gordon  Cathcart, 
but  were  not  called  upon. 

Sir  F,  Herschell,  S»G.,  appeared  for  the  respondent  Charles 
Arthur  Linzee,  but  was  not  called  upon. 

The  House  took  time  for  consideration. 

July  26.    LoKD  Blackbuen  : — 

My  Lords,  I  do  not  think  it  necessary  to  call  upon  the  respon- 

(1)  3  Court  Sess.  Cas.  3rd  Series,  148.  (8)  4  Pat.  App.  346. 

(2)  4  Court  Sess.  Cas.  3rd  Series,  501.  (9)  Nov.  26,  1817, 19  Fac.  Coll.  392. 

(3)  6  Court  Sess.  Cas.  1st  Series,  (10)  7  Court  Sess.  Cas.  2nd  Series,  641. 
833.  (11)  Mor.  Diet.  11,359. 

(4)  8  Court  Sess.  Cas.  2nd  Series,  (12)  16  Court  Sess.  Cas.  2nd  Series, 
304.  498. 

(5)  ]  5  Court  Sess.  Cas.  2nd  Series,  (13)  15  Court  Sess.  Cas.  1st  Series, 
558 ;  affirmed,  2  Macq.  295.  at  p.  584. 

(6)  1  W.  &  T.  1.  (14)  5  Court  Sess.  Cas.  3rd  Series, 

(7)  5  Pat.  App.  320,  at  p.  441.  379. 
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dents'  counsel  in  tbis  case,  for  I  think  that  one  point  which  is  H.  L.  (So.) 
fatal  to  the  appellant's  case  is  perfectly  clear.  1882 

If  it  had  been  necessary  to  decide  whether  the  trustees  of  Gokdon 

Colonel  Gordon  have  executed  a  deed  which  either  ought  to  be  qordox 
construed  as  entailinar  the  lands  on  John  Gordon  and  the  heirs  of  — 

*^  Lord  Blackburn. 

his  body ;  in  other  words,  whether  your  Lordships  should  review   

the  decision  in  Macgregor  v.  Gordon  (1),  or  whether,  if  the  trustees 
have  not  done  so,  the  deed  should  be  reformed  so  as  to  produce 
that  effect,  I  should  have  wished  to  hear  further  argument.  On 
these  points  I  pronounce  no  opinion,  leaving  the  authority  of 
the  case  alluded  to  neither  strengthened  nor  shaken  by  anything 
I  now  say. 

But  John  Gordon  never  had  heirs  of  his  body ;  and  even  if  the 
deed  were  read  or  reformed  as  meaning  that  the  entail  was  on 
Captain  John  Gordon  and  the  heirs  of  his  body,  "  whom'  failing 
then  to  the  heirs  whomsoever  of  the  said  deceased  Colonel  John 
Gordon  and  their  assignees,"  Captain  John  Gordon  was  competent 
to  dispose  of  the  estates  as  he  has  done. 

The  pursuer  must  make  out  that  for  these  words  there  ought 
to  have  been  substituted  a  clause  entailing  the  lands  on  him  and 
the  heirs  of  his  body,  or  rather  that  before  these  words  there 
should  have  been  inserted  a  clause  to  that  effect. 

The  property  at  stake  is  very  large ;  but  this  point  on  which 
the  whole  depends  is  not,  I  think  (and  I  believe  all  your  Lord- 
ships who  heard  the  case  think  so)  either  doubtful  or  difficult. 

Colonel  John  Gordon  commences  his  general  settlement  by  a 
narrative  that  he  had  previously  executed  eight  different  deeds, 
and,  after  disposing  of  everything  to  his  trustees  on  the  trusts 
after-mentioned,  he  inserts  a  revocation  in  these  terms :  "  And  I 
hereby  revoke  and  recall  all  deeds  of  settlement,  and  deeds  of 
tailzie  or  provision,  and  all  other  deeds  heretofore  executed  by 
me,  in  so  far  as  the  same  are  or  may  be  inconsistent  with  these 
presents  :  but  with  this  express  provision  and  declaration,  that  if 
this  deed  of  settlement  should  be  reduced  or  set  aside,  or  from 
any  cause  become  inoperative  or  ineffectual,  then  the  foresaid 
deeds  of  settlement,  deeds  of  tailzie  or  provision,  and  other  deeds 
executed  by  me  previous  to  the  date  of  these  presents,  shall 
(1)  3  Court  Sess.  Cas.  3rd  Series,  118. 
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H.  L.  (So.)  remain  valid  and  effectual,  and  receive  full  force  and  effect  in  all 
1882       Courts  of  law  or  eq^uity,  anything  herein  contained  to  the  con- 
GoEDON     trary  notwithstanding — it  being  my  express  will  and  desire,  that 
GoKDON.  present  deed  of  settlement  is  not  to  be  given  effect  to,  my 

Lord^kdcburn  P^^^io^s  dccds  for  Settling  and  securing  the  succession  to  my 

  heritable  estates  in  the  persons  of  my  said  sons,  Captain  John 

Gordon  and  Charles  Gordon,  in  preference  to  all  other  persons, 
and  for  making  provision  to  my  said  daughter,  Susan  Gordon, 
shall  continue  in  full  force  and  effect,  so  that  the  succession  to 
my  heritable  estates  may  be  secured  preferably,  and,  in  the  first 
place,  to  my  own  sons  and  their  heirs  whatsoever,  before  any 
other  person  can  claim  to  succeed  to  me,  and  that  my  said 
daughter  may  be  fully  secured  in  the  provisions  either  now  or 
formerly  secured  or  settled  on  her." 

The  Lord  Ordinary  says :  "  It  was  after  enumerating  all  these 
deeds  in  his  final  trust-settlement  of  1853  that  Colonel  Gordon 
therein  explained  that  his  reason  for  executing  that  final  settle- 
ment was,  that  the  titles  to  his  estates  in  Scotland  had  now  been 
completed  in  his  own  person,  and  that  he  was  in  a  position  to 
grant  a  special  conveyance  of  the  whole  to  his  trustees,  so  as  to 
enable  them  to  complete  their  titles  at  once,  after  his  death, 
without  having  recourse  either  to  the  Court  of  Session,  or  to  his 
heirs-at-law,  and  then  the  deed  concludes  with  the  clause  of 
revocation  above  recited^  On  the  whole,  I  am  inclined,  though 
not  without  hesitation,  to  hold  that  it  is  competent  to  read  all 
these  other  deeds  of  settlement  of  the  truster  for  the  following 
purposes : — (First)  To  see  how  far  any  of  them  are  to  stand  or 
receive  effect  along  with  his  final  trust-settlement ;  (second)  To 
see  whether  in  these  deeds,  or  any  of  them,  the  term  *  heirs  whatso- 
ever *  is  used  in  connection  with  the  names  of  John  Gordon  and 
Charles  Gordon  in  such  a  way  as  to  bear  the  meaning  of  *  heirs 
whatsoever  of  the  body,*  and  whether,  iota  re  perspectd,  there  is 
any  reason  to  hold  that  the  term  was  intended  to  bear  a  different 
signification  in  the  final  settlement."  I  think  it  was  competent 
to  read  the  deeds  for  the  first  of  those  purposes,  and  having  done 
so  I  agree  with  I  think  all  the  Judges  who  have  heard  this  case, 
that  none  of  these  deeds  are  consistent  with  the  settlement  of 
1853.    What  would  have  happened  if  the  provision  which  imme- 
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diately  follows  had  come  into  operation  I  need  not  inquire ;  as  it   H.  L.  (So.) 
is  they  are  all  revoked  simpliciter.    I  do  not  think  that  it  was  1882 
competent  to  read  them  for  the  second  purpose,  but  perhaps  that  Goedon 
question  does  not  now  arise,  as  the  Lord  Ordinary  does  not  go  Gordon. 
further  than  to  say  that  it  was  not  incompetent  to  refer  to  those  Lo^^j^^bum 

deeds  as  shewing  that  the  truster  has  used  the  term  "  heirs  what-   

soever  "  in  connection  with  John  and  Charles  Gordon  in  such  a 
manner  as  to  shew  clearly  that  he  has  used  it,  not  in  its  ordi- 
nary signijScance  but  in  the  limited  sense  of  "  heirs  whatsoever 
of  the  body."  Even  if  this  were  competent  and  established  it 
would  have  no  bearing  on  the  question  whether  before  the  final 
caducial  clause, "  to  my  own  heirs  whomsoever  and  their  assignees," 
there  was  to  be  interpolated  a  clause  in  favour  of  the  pursuer, 
either  nominatim  or  \}j  some  apt  description,  and  the  heirs  of  his 
body. 

Eeliance  was  placed  on  the  declaration  that  the  truster's  sister 
Charlotte  and  the  descendants  of  her  body  should  be  excluded 
from  the  succession  of  the  said  entailed  estates.  It  certainly 
shews  that  he  had  not  forgiven  her  whatever  offence  it  was  which 
she  had  given  him,  and  not  very  amiably  wished  her  to  know  it. 
But  it  would  be  a  very  startling  thing  to  hold  this  equivalent  to  a 
direction  to  settle  the  estates  on  her  brother's  children,  though 
her  exclusion  would  thereby  be  more  marked. 

If,  therefore,  your  Lordships  agree  with  me,  I  think  that  the 
judgment  should  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Watson  : — 

My  Lords,  the  late  Colonel  Gordon  of  Cluny,  who  died  on  the 
16th  of  Jul}^  1858,  by  trust  disposition  and  settlement  dated  the 
28th  of  May,  1853,  conveyed  his  extensive  landed  estates  in 
Scotland  to  trustees,  with  directions  to  them  to  execute  a  strict 
entail  of  the  larger  portion  of  those  estates  "  to  and  in  favour  of 
my  eldest  son,  the  said  John  Gordon,  now  Captain  John  Gordon, 
and  his  heirs  whatsoever ;  whom  failing  to  and  in  favour  of  my 
youngest  son,  the  said  Charles  Gordon  and  his  heirs  whatsoever ; 
whom  failing  to  any  persons  to  be  named  in  any  deed  of  nomina- 
tion to  be  afterwards  executed  by  mo  at  any  time  of  my  life ;  the 
eldest  heir-female,  and  the  descendants  of  her  body,  excluding 
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H.  L.  (So,)  heirs-portioners,  and  succeeding  always,  without  division,  through 
1882      the  whole  course  of  the  female  succession ;  and  failing  such 
GoEDON     nomination,  or  of  the  persons  so  to  be  named,  and  their  heirs 
GoBDON     vvhatsoever,  then  to  my  own  heirs  whomsoever,  and  their  as- 
signees."   The  truster  directed  the  remainder  of  his  estates  to  be 
settled  in  strict  entail  upon  the  same  series  of  heirs,  with  this 
variation,  that  his  younger  son  Charles,  and  his  heirs  whatsoever, 
were  to  be  called  to  the  succession  before  the  eldest  son  John  and 
his  heirs  whatsoever. 

Captain  John  Gordon  and  his  younger  brother  Charles  were 
illegitimate  sons  of  the  truster.  Charles,  who  never  married,  pre- 
deceased his  father;  and,  he  and  his  stirps  being  extinct,  his 
elder  brother  became  institute  in  both  of  the  entails  directed  by 
their  father's  trust  deed.  Colonel  Gordon  did  not  exercise  the 
reserved  faculty  of  nominating  heirs  of  tailzie ;  and  his  trustees 
accordingly  executed  a  deed  of  entail,  dated  the  4th  and  9  th  of 
April  and  7th  of  May,  1859,  comprehending  the  whole  lands  and 
estates  which  had  been  conveyed  to  them,  the  clause  of  destina- 
tion being  an  exact  counterpart  of  that  which  I  have  already 
quoted  from  the  deed  of  trust,  with  this  exception,  that  the  words 
"whom  failing  to  and  in  favour  of  my  youngest  son,  the  said 
Charles  Gordon  and  his  heirs  whatsoever,  whom  failing  to  any 
persons  to  be  named  in  any  deed  of  nomination  to  be  after- 
wards executed  by  me  at  any  time  of  my  life"  were  therein 
omitted. 

Captain  John  Gordon,  the  institute  under  the  deed  of  entail 
executed  by  his  father's  trustees,  died  without  issue  on  the  31st 
of  March,  1878,  leaving  a  trust  disposition  and  settlement  dated 
the  4th  of  January,  1869,  by  which  he  disposed  of  the  whole 
estates  comprehended  in  the  entail,  on  the  footing  that  they 
belonged  to  him  in  fee  simple.  The  respondents  in  this  appeal 
are  the  trustees  and  beneficiaries  under  that  trust  deed. 

The  appellant,  who  is  the  nephew  and  heir  of  line  of  Colonel 
Gordon,  has  brought  the  present  action  for  the  purpose  of  vindi- 
cating his  right,  as  an  heir  of  tailzie  and  provision,  to  the  whole 
landed  estates  directed  to  be  entailed  by  his  uncle's  trust  deed  of 
the  28th  of  May,  1853.  In  order  to  make  good  that  claim,  he 
must  establish  that  the  fetters  of  the  entail  directed  by  his  uncle 
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applied  not  only  to  the  deceased  Captain  John  Gordon,  but  to  H.  L,  (Sc.) 
himself  as  one  of  the  substitute  heirs  of  tailzie.  1882 

If  it  be  assumed  that  the  clause  of  destination  in  the  entail  of  Gordon 

1859  is  framed  in  accordance  with  the  directions  of  the  truster,  qo^don 

there  are  certain  lesral  results  which  appear  to  me  necessarily  to   

°  ''  Lord  Watson. 

follow  from  the  terms  of  that  clause,  and  these  the  appellant's  — — 
counsel  did  not  venture  to  dispute.  In  the  first  place,  it  is  trite 
law,  that  if  the  destination  to  Captain  John  Gordon  and  his  heirs 
whatsoever  is  not  to  be  read  as  a  destination  to  him  and  the  heirs 
whatsoever  of  his  body;  Captain  John  Gordon  was  a  fee  simple 
proprietor.  In  the  second  place,  assuming  that  the  expression 
"heirs  whatsoever"  did  mean  "heirs  whatsoever  of  his  body," 
Captain  John  Gordon,  being  the  last  of  the  stirps,  was  proprietor 
in  fee  simple,  unless  the  destination  was  continued  by  the  sub- 
stitution to  him  of  other  heirs  under  the  fetters  of  the  entail.  In 
the  third  place,  the  only  ulterior  destination  being  to  the  truster's 
"  own  heirs  whatsoever  and  their  assignees,"  the  entail  came  to  an 
end  in  the  person  of  Captain  J ohn  Gordon,  and  he  could  dispone 
or  settle  the  entailed  estates  as  he  chose. 

The  appellant  cannot  therefore  make  good  his  present  claim, 
unless  he  can  shew,  first,  that,  by  the  terms  of  the  entail  which 
Colonel  Gordon  directed  his  trustees  to  make,  the  first  stirps 
called  to  the  succession  was  his  son  Captain  John  Gordon,  and 
the  heirs  whatsoever  of  his  body  ;  and  secondly,  that  he,  the 
appellant,  was  called  not  as  heir  whatsoever  of  the  truster,  but  as 
a  nominatim  substitute  or  as  one  of  the  members  of  a  stirps  of 
which  his  father  was  the  head.  The  appellant  cannot  succeed,  if 
he  fails  in  establishing  either  of  these  propositions. 

By  the  conclusions  of  his  action,  the  appellant  seeks  to  set  aside 
the  entail  executed  in  1859  by  his  uncle's  trustees,  and  all  that 
has  followed  thereon,  including  Captain  John  Gordon's  trust  dis- 
position in  favour  of  the  respondents,  and  to  have  a  new  deed  of 
entail  executed  in  terms  of  what  he  maintains  to  be  the  directions 
of  his  uncle's  trust  deed.  His  contention  is  that,  in  order  to 
bring  the  deed  of  entail  into  conformity  with  his  uncle's  direc- 
tions, the  dispositive  clause  ought  to  be  altered  to  the  effect  of 
limiting  the  destination  to  Captain  John  Gordon  and  the  "  heirs 
whatsoever  of  his  body  "  instead  of  "  his  heirs  whatsoever,"  and  of 


736 


HOUSE  OF  LOEDS 


[VOL.  YII. 


H.  L.  (Sc.)  inserting  a  substitution  to  the  appellant  nominatim,  and  the  heirs 
1882  of  his  body,  before  the  destination  to  the  heirs  whatsoever  of  the 
Gordon  truster  and  their  assignees.    Alternatively,  the  appellant  main- 
GoRDON  destination  in  the  deed  of  entail  executed  by  his 
  uncle's  trustees,  must  be  read  as  if  such  limitation  and  substitu- 

Lord  "Watson, 

  tion  had  been  actually  expressed  in  it. 

The  appellant  endeavoured  to  establish,  by  reference  to  the 
terms  of  a  series  of  mortis  causa  deeds  executed  at  various  prior 
dates,  that  Colonel  Grordon  intended,  in  his  trust  deed  of  1853,  to 
limit  the  class  of  heirs  whatsoever  of  his  son  John  to  heirs  of  the 
body,  and  also  that  by  the  term  my  own  heirs  whatsoever  ^'  he 
intended  to  designate  his  nearest  heir  of  line,  and  the  heirs  of 
the  body  of  such  heir,  whom  failing  his  own  heirs  whatsoever.  I 
have  no  hesitation  in  saying  that,  in  construing  such  a  deed  as 
that  of  the  28th  May,  1853,  it  is,  as  a  general  rule^  altogether 
incompetent  to  refer  to  deeds  previously  executed  by  the  same 
maker,  with  the  view  of  shewing  that  he  was  in  the  habit  of 
attaching  a  particular  meaning  to  certain  words  and  phrases. 
The  deeds  may,  however,  be  so  closely  connected  with  each  other 
as  to  let  in  the  reference ;  and  such  a  connection  is  said  to  exist 
in  the  present  case.  The  deeds  which  the  appellant  seeks  to 
bring  in  are  all  enumerated  in  the  preamble  of  the  trust  deed  of 
1853,  but  the  truster  revokes  and  recalls  them  in  so  far  as  they 
are  inconsistent  with  that  deed,  subject  to  the  declaration  that 
they  are  to  constitute  his  settlement,  in  the  event  of  the  trust  of 
1853  becoming,  from  any  cause,  ineffectual.  I  agree  with  the 
Lord  Ordinary  that  it  is  competent  to  read  all  these  enumerated 
deeds  for  the  purpose  of  ascertaining  how  far  any  of  them  are  to 
stand  or  receive  effect  along  with  the  final  trust  settlement.  That 
process  involves  the  necessity  of  determining,  first  of  all,  what  is 
the  meaning,  according  to  its  own  terms,  of  the  trust  deed  of 
1853,  and  of  then  considering  how  far,  consistently  with  that 
meaning,  effect  can  be  given  to  the  prior  deeds.  But  what  the 
appellant  proposes  to  do  is  to  refer  to  these  prior  deeds,  not  for 
the  purpose  of  shewing  that  they  contain  provisions  which  must 
still  receive  effect,  notwithstanding  the  deed  of  1853,  but  in  order 
to  impose  upon  certain  words  occurring  in  that  deed,  a  meaning 
which  they  do  not  bear,  if  the  deed  be  construed  by  itself.  Any 
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reference,  for  such  a  purpose,  to  the  deeds  in  question  appears  to  H.  L.  (Sc.; 

me  to  be  altogether  incompetent;  and  I  cannot  assent  to  the  1882 

view  of  the  Lord  Ordinary  that  it  is  matter  of  legitimate  inquiry  Goedon 

whether  in  these  deeds,  or  any  6f  them,  the  term  *  heirs  whatso-  qokcon. 

ever '  is  used  in  connection  with  the  names  of  John  Gordon  and  ^  7—^ 

Lord  Watsop 

Charles  Gordon,  in  such  way  as  to  bear  the  meaning  of  *  heirs   

whatsoever  of  the  body,'  and  whether,  iota  re  persjpeetd,  there  is 
any  reason  to  hold  that  the  term  was  intended  to  bear  a  different 
signification  in  the  final  settlement." 

Laying  aside  these  previous  deeds,  it  is,  in  my  opinion,  a  very 
nice  and  difficult  question  whether,  in  the  trust  disposition  of 
1853,  and  also  in  the  entail  of  1859,  the  expression  heirs  what- 
soever "  of  Captain  John  Gordon  ought  not  to  be  read  as  "  heirs 
whatsoever  of  the  body  "  of  the  captain.  The  appellant,  with 
great  plausibility,  argues  that,  had  the  destination  been  to  my 
illegitimate  son,  Captain  John  Gordon,  and  his  heirs  whatsoever," 
it  would  have  been  equivalent  to  a  destination  in  favour  of  heirs 
whatsoever  of  his  body,  because  the  heirs  whatsoever  of  a  bastard 
are,  by  plain  legal  necessity,  also  heirs  of  his  body,  and  the 
addition  of  the  words  of  his  body,"  however  important  in  other 
cases,  could  not,  in  his  case,  have  the  effect  of  limiting  the  class 
designated  as  his  heirs  whatsoever."  And  he  further  argues 
that,  although  the  trust  deed  and  deed  of  entail  do  not  describe 
the  late  Captain  John  Gordon  as  the  bastard  son  of  his  father,  a 
Court  of  law  is  not  only  entitled  but  bound,  in  construing  these 
deeds,  to  assume  the  fact  of  bastardy,  as  a  circumstance  which 
must  have  been  present  to  the  mind  of  the  truster  when  he  exe- 
cuted the  deed  of  1853.  But  I  am  of  opinion,  with  the  noble 
and  learned  Lord  on  the  woolsack  (Lord  Blackburn),  that  the 
question  does  not  necessarily  arise  for  decision  in  this  case ;  and 
that  it  is,  therefore,  unnecessary  and  inexpedient  to  express  any 
opinion  as  to  the  decisions  of  the  Court  below,  in  the  cases  of 
Macgregor  v.  Gordon  (1)  and  Gordon  v.  Gordons  Trustees  (2),  to 
which  the  appellant  was  not  a  party.  I  am  of  opinion,  with  my 
noble  and  learned  friend,  that  the  appellant  luis  utterly  failed  to 
establish  that  he  either  possesses  or  is  entitled  to  claim  the 

(1)  3  Court  Sess.  Gas.  3r(l  Series,  148. 

(2)  4  Court  Sess.  Cas.  3rd  Series,  501. 
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H.  L.  (So.)  character  of  an  heir  of  provision  and  tailzie  under  the  entail 

1882  directed  by  the  trust  deed  of  1853.    That  being  the  case,  the 

GoKDON  appellant,  being  an  heir  whatsoever  of  the  entailer,  and  not  an  heir 
Gordon        entail,  has  no  right  or  title  to  enforce  prohibitions  and  fetters 

^    which  are  only  desiarned  to  protect  the  interest  of  heirs  of  entail. 

Lord  Watson.  J  o  r 

  I  do  not  think  it  necessary  to  explain,  in  detail,  the  grounds 

upon  which  I  conceive  that  it  is  well  nigh  impossible,  consistently 
with  any  known  principle  of  law,  to  expand  a  direction  to  settle 
an  estate  upon  the  "heirs  whatsoever"  of  the  truster,  by  the 
last  branch  of  a  tailzied  destination,  into  a  direction  to  make 
one  or  more  nominatim  substitutions  in  favour  of  certain  members 
of  the  class,  with  a  destination  over  to  the  remaining  "heirs 
whatsoever "  of  the  entailer.  I  do  not  say  that  such  a  case  is 
impossible ;  but  I  am  very  clearly  of  opinion  that  the  trust  deed 
of  1853  contains  no  indication  of  the  intention  of  Colonel  G-ordon 
that  the  appellant  should  take  under  it  in  any  other  character 
than  that  of  his  "  heir  whatsoever."  I  refer  to  the  judgment  of 
Lord  Young  (1)  in  the  Court  below,  whose  reasoning  upon  this  point 
is,  to  my  mind,  entirely  satisfactory ;  and  I  agree  with  his  Lord- 
ship in  thinking  that  the  appellant's  claim  to  be  considered  an 
heir  of  provision  and  tailzie  is  a  hopeless  contention. 

Lord  Fitzgerald  : — 

My  Lords,  at  the  close  of  the  clear  and  most  able  argument  of 
the  learned  Lord  Advocate  we  were  all  agreed  in  opinion;  but 
having  regard  to  the  magnitude  of  the  stake,  we  took  time  to 
consider  the  authorities  which  had  been  referred  to,  and  also  to 
see  whether  there  was  any  question  in  the  case  necessary  for  our 
decision,  which  we  might  require  to  be  debated  by  the  counsel 
for  the  respondents.  My  Lords,  our  further  consideration  has 
raised  no  difficulty,  and  we  are  all  of  opinion  that  the  interlocutor 
of  the  Lord  Ordinary  of  the  25th  of  June,  1881,  sustained  by 
the  interlocutor  of  the  Lords  of  the  Second  Division  of  the  Court 
of  Session,  was  correct  in  law  and  ought  to  be  affirmed,  and  that 
the  appeal  to  your  Lordships'  House  should  be  dismissed. 

My  Lords,  I  entirely  concur  in  the  opinions  which  have  been 
expressed  by  my  noble  and  learned  friends  and  in  the  reasons 
(1)  9  Court  Sess.  Gas.  4th  Series,  at  p.  76. 
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which  they  have  given  for  their  conclusions.  There  is  but  one  H.  L.  (Sc.) 
matter  on  which  I  desire  to  add  a  word  to  what  has  fallen  from  3882 

my  noble  and  learned  friends.    I  am  desirous,  for  special  reasons,  Goedon 

to  avoid  entanglement  in  the  technical  expressions  of  Scotch  law ;  q-okdon 

but,  divested  of  technicality,  it  appears  from  the  pleadinsrs  that   

'  T      .  1  to  Lord  Fitzgerald. 

the  object  of  the  pursuer  was  to  obtain  the  reduction  of  the  deed   

of  entail  of  1859,  and  a  declaration  that  in  implement  of  the 
directions  of  Colonel  Gordon,  the  truster,  contained  in  the  trust 
disposition  of  1853,  the  trustees  should  execute  a  deed  of  entail 
in  favour  of  the  pursuer  and  the  heirs  whatsoever  of  his  body. 

The  learned  Lord  Advocate  admitted  that  in  order  to  sustain 
the  pursuer's  contention  he  was  bound  to  establish  two  proposi- 
tions :  first,  that  in  the  interpretation  of  the  trust  disposition  of 
1853  we  should  read  the  destination  to  John  Gordon  as  a  destiua- 
tion  to  him  and  the  heirs  of  his  body,  for  otherwise  a  destination 
to  him  as  institute  and  his  heirs  whatsoever  would  not  be  a  good 
tailzied  destination,  and  he  would  take  in  fee;  and,  secondly, 
that  according  to  what  he  alleged  to  be  the  true  intention  of  the 
truster  we  should  interpret  the  disposition  of  1853  as  if  it  con- 
tained a  declaration  "tertia"  that  after  the  words  "and  failing 
such  nomination  or  of  the  persons  so  to  be  named  and  their  heirs 
whatsoever,"  and  between  those  words  and  the  limitation  "  then  to 
my  own  heirs  whomsoever  and  their  assignees,"  there  should  be  a 
series  of  limitations  in  accordance  with  the  settlement  of  1833,  or 
at  least  a  limitation  to  the  pursuer  and  his  heirs  whatsoever. 

The  necessity  of  establishing  this  second  contention  was  mani- 
fest ;  for  otherwise,  following  the  exact  words  of  the  trust  dispo- 
sition of  1853,  a  destination  terminating  in  the  heirs  whatsoever  of 
the  entailer,  and  not  limited  to  any  particular  description,  would 
operate  to  close  the  entail,  and  the  last  substitute,  John  Gordon, 
would  be  enabled  to  dispose  of  the  fee.  It  is  on  the  second  pro- 
position alone  that  I  desire  to  make  an  observation,  as  it  seems  to 
me  to  raise  a  question  of  construction  to  be  determined  not  by  any 
rule  of  law  confined  to  Scotland  but  by  a  rule  of  law  applicable  to 
every  part  alike  of  the  United  Kingdom. 

My  Lords,  I  confess  that  I  was  somewhat  startled  by  the  second 
contention  of  the  pursuer,  so  ably  and  perseveringly  insisted  upon 
by  the  learned  counsel.    My  Lords,  I  quite  agree  that  if  it  is 
Vol.  Vir.  3  3D 
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H.  L.  (So.)  necessary,  in  order  to  effectuate  the  intention  of  the  truster,  we 
1882      should  apply  to  the  trust  disposition  that  flexibility  of  interpre- 
Gordon     tation  so  often  followed  in  cases  of  executory  instruments.  But 
Gordon     there  is  another  rule  applicable  to  trust  dispositions  of  an  execu- 
tory character,  and  which  in  my  judgment  ought  to  govern  us  in 
the  construction  of  the  trust  disposition  of  1853,  and  that  rule  is 
that  where  the  truster  (as  in  the  present  instance)  has  used  terms 
of  art,  that  is  to  say,  technical  terms,  which  have  a  known  technical 
and  settled  meaning,  we  are  bound  to  give  them  that  settled 
and  technical  meaning,  unless  by  necessary  implication  or  some 
declaration  of  intention  it  is  manifest  that  the  truster  intended 
them  in  some  other  and  different  sense. 

My  Lords,  it  could  not  be  alleged  that  Colonel  John  Gordon  of 
Cluny  was  inexperienced  in  Scotch  conveyancing,  or  unused  to 
technical  terms  ;  and  I  have  not  been  able  to  lead  myself  to  think 
that  there  is  any  reason  why  we  should  not  give  effect  to  the 
technical  terms  which  he  has  used  in  the  trust  disposition  of 
1853,  according  to  their  technical  and  established  sense. 

My  Lords,  in  agreeing  with  your  Lordships'  judgment  in  a 
cause  in  which  the  subject  of  litigation  is  of  such  magnitude,  it  is 
gratifying  to  know  that  we  are  following  a  long  train  of  Scottish 
decision,  and  that  we  are  echoing  the  opinions  of  four  most 
learned  Judges  who  at  present  shed  lustre  on  the  Scottish  Bench. 

Interlocutors  a^jpealedfrom  affirmed  ;  and  ajp^eal 
dismissed,  with  costs. 

Lords'  Journals^  26th  July,  1882. 

Agent  for  appellant :  Andrew  Beveridge. 
Agents  for  respondents  :  Martin  &  Leslie. 
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Appellants  ;    H.  L.  (E.) 

1882 

AND 

OEORGE  HENTY  &  SONS     .....  Eespondeuts. 


Libel— Innuendo — Evidence  of  Defamatory  Meaning. 

H.  &  Sons  were  in  the  habit  of  receiving,  in  payment  from  their  cus- 
tomers, cheques  on  various  branches  of  a  bank,  which  the  bank  cashed  for 
the  convenience  of  H.  &  Sons  at  a  particular  branch.  Having  had  a  squabble 
with  the  manager  of  that  branch  H.  &  Sons  sent  a  printed  circular  to  a 
large  number  of  their  customers  (who  knew  nothing  of  the  squabble) — 
"H.  &  Sons  hereby  give  notice  that  they  will  not  receive  in  payment 
•cheques  drawn  on  any  of  the  branches  of  the  "  bank.  The  circular  became 
known  to  other  persons ;  there  was  a  run  on  the  bank  and  loss  inflicted. 
The  bank  having  brought  an  action  against  H.  &  Sons  for  libel,  with  an 
innuendo  that  the  circular  imputed  insolvency : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (Lord  Penzance  dis- 
■senting)  that  in  their  natural  meaning  the  words  were  not  libellous :  that 
the  inference  suggested  by  the  innuendo  was  not  the  inference  which  reason- 
able persons  would  draw ;  that  the  onus  lay  on  the  bank  to  shew  that  the 
•circular  had  a  libellous  tendency ;  that  the  evidence,  consisting  of  the  cir- 
cumstances attending  the  publication,  failed  to  shew  it ;  that  there  was  no 
case  to  go  to  the  jury;  and  that  the  defendants  were  entitled  to  judgment. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  (Brett  and 
Cotton  L  J  J.  Thesiger  L.J.  dissenting)  in  favour  of  the  defen- 
dants, reversing  a  judgment  of  the  Common  Pleas  Division  (Grove 
and  Denman  JJ.).  The  facts  are  set  out  in  the  report  of  the  case 
below  (1),  and  in  the  judgments  of  Lords  Penzance  and  Blackburn 
in  this  House. 

The  appeal  was  twice  argued;  first  on  November  11,  15,  22, 
3881,  before  Lords  Penzance,  Blackburn,  and  Watson  by  Sir 
J,  Holker  Q.C.  and  C.  Russell  Q.C.  (Eeid  with  them)  for  the  appel- 
lants, and  Sir  F.  Eerschell  S.(t.,  and  Sir  Hardinge  Giffard  Q.C. 
{A.  L.  Smith  with  them)  for  the  respondents;  and  secondly  on 
June  6  and  July  12,  188:^,  before  liord  Selborne  L.C.  and  Lords 


Aug.  1. 


(1)  5  C.  r.  D.  514. 

3         3  1)  2 
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H.  L.  (E.)   Penzance,  Blackburn,  Watson,  and  Bramwell  by  one  counsel  of  a 
1882  side. 

^CcuNTiEs^     G.  Eussell  Q.C.  (Beid  with  him)  for  the  appellants : — 

Bank 

V.  The  plaintiffs  succeed  if  they  shew  that  there  was  evidence  for  the 

jury.  It  is  for  the  Court  to  say  if  the  words  are  capable  of  a  defa- 
matory meaning  ;  and  for  the  jury  to  say  if  they  had  that  meaning 
in  fact :  Parmiter  v.  Goupland  (1) ;  Sturf  v.  Blagg  (2)  ;  Mulligan 
V.  Cole  (3) ;  Wathin  v.  Sail  (4).  A  Judge  ought  not  to  withdraw 
the  case  from  the  jury  unless  he  is  satisfied  that  the  words  are 
incapable  of  such  a  meaning  :  Cox  v.  Lee  (5)  ;  Hart  v.  Wall  (6) ; 
Baylis  v.  Lawrence  (7).  That  these  words  were  capable  of  the 
meaning  charged  by  the  innuendo  was  held  by  Lord  Coleridge  C.Jo 
who  left  the  case  to  the  jury,  and  by  Grove  and  Denman  JJ.  in 
the  Common  Pleas  Division,  and  by  Thesiger  L.J.  in  the  Court  of 
Appeal.  It  cannot  therefore  be  said  that  no  reasonable  men  would 
impute  that  meaning.  The  secret  intent  of  the  publisher  is  not 
material :  Hankerson  v.  Billy  (8) ;  Fisher  v.  Clement  (9).  The 
words  must  be  construed  as  ordinary,  reasonable,  persons  would 
construe  them,  and  as  the  persons  to  whom  the  circular  was  shewn 
did  in  fact  construe  them,  viz.  that  the  plaintiffs  were  insolvent, 
thus  causing  a  run  on  the  bank  and  loss  to  the  plaintiffs.  There 
was  evidence  for  the  jury  that  this  was  the  true  meaning,  in  the 
circumstances  attending  the  publication.  The  defendants  were 
not  customers  of  the  bank;  they  had  never  received  more  than  a 
very  few  cheques  on  the  plaintiffs'  bank.  None  of  the  persons  to 
whom  the  circular  was  sent  could  know  that  there  had  been  a 
quarrel  between  the  plaintiffs  and  the  defendants.  The  occasion 
was  not  privileged ;  but  if  it  was  there  was  actual  malice. 

Sir  F.  Eerschell  S.G.  (Sir  H.  Giffard  Q.C.  and  A.  L.  Smith  with 
him)  for  the  respondents : — 

In  its  primary  meaning  the  circular  is  not  libellous,  for  it  only 
announces  the  defendants'  intention,  and  prima  facie  the  primary 

(1)  6  M.  &  W.  105.  (5)  Law  Eep.  4  Ex.  284. 

(2)  10  Q.  B.  907.  (6)  2  C.  P.  D.  146. 

(3)  Law  Eep.  10  Q.  B.  549.  (7)  11  A.  &  E.  920. 

(4)  Law  Eep.  3  Q.  B.  396.  (8)  16  M.  &  W.  442. 
(9)  10  B.  &  C.  472. 
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meaning  must  be  imputed.    If  a  secondary  meaning  is  imputed   H.  L.  (E.) 
evidence  of  facts  must  be  given  to  shew  it,  and  none  was  given.  1882 
The  result  of  the  authorities  is  that  when  words  are  capable  of  capital  and 
two  meanings,  one  innocent  and  one  libellous,  the  Judge  must  ^^^^^^^^"^ 
withdraw  the  case  from  the  jury,  unless  the  plaintiff  gives  ^ 
extrinsic  evidence  in  support  of  the  libellous  meaning.    The  only  — . 
thing  that  can  be  libellous  is  the  supposed  reason  for  the  act  of 
the  defendants  ;  it  is  sought  to  make  them  liable  for  an  inference 
drawn  from  their  words.    The  same  result  might  have  followed 
from  a  bare  refusal  to  take  cheques  on  the  bank,  and  that  clearly 
would  not  have  been  actionable.    What  was  iDj'urious  was  the 
defendants'  conduct ;  and  no  action  lies  for  such  conduct.  The 
occasion  was  privileged,  and  there  was  no  evidence  of  actual 
malice. 

Bezel  replied. 

The  House  took  time  for  consideration. 


Aug.  1.   Lord  Selbokne  L.C.  : — 

My  Lords,  I  have  read  with  interest  the  able  and  instructive 
opinions  of  those  of  your  Lordships  who  have  endeavoured  to 
ascertain  with  exactness  the  respective  provinces  of  Judge  and 
jury  in  a  question  of  libel  or  no  libel,  when  the  alleged  libellous 
meaning  is  not  to  be  collected,  according  to  ordinary  rules  of  con- 
struction, from  the  mere  words  which  the  defendants  have  used. 
Into  that  inquiry  I  will  not  follow  them  further  than  to  say,  that 
the  authorities  which  I  think  most  material  are  Woolnoth  v. 
Meadows  (1),  Wood  v.  Brown  (2),  Wright  v.  Clements  (3),  Gold- 
stein V.  Foss  (4),  Hearne  v.  Stowell  (5),  and  Ca2)el  v.  Jones  (G). 
I  should  willingly  have  deferred  to  the  experience,  learning,  and 
ability  of  those  who  have  thought  the  evidence  in  the  present  case 
proper  to  be  left  to  a  jury,  if  the  disagreement  from  them  of  others 
not  less  entitled  to  respect  had  not  compelled  me  to  trust  more 
than  I  could  have  wished  to  my  own  judgment.    The  Court  of 


(1)  5  East,  463. 

(2)  G  Taunt.  169. 

(3)  3  B.  &  Aid.  503. 


(4)  6  B.  &  C.  154. 

(5)  12  A.  &  E.  719. 

(6)  4  C.  B.  250. 
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Lord  Selbom^ 
L.C. 


H.  L.  (E.)   Appeal  has  thouglit  that  there  was  no  evidence  to  go  to  a  jury^ 
1882      and  I  must  be  satisfied  that  their  judgment  was  wrong  before  I 
Capital  AND  can  say  that  it  ought  to  be  reversed. 

I  do  not  understand  any  of  the  learned  Judges  in  the  Courts 
below  to  have  been  of  opinion  (nor  do  I  think  it  is  the  opinion  of 
any  of  your  Lordships)  that  the  question  of  libel  or  no  libel  must 
always,  and  necessarily,  be  left  to  a  jury  as  to  words  not  in  them- 
selves (i.e.  in  their  proper  and  natural  meaning,  according  to  the 
ordinary  rules  for  the  interpretation  of  written  instruments)  libel- 
lous, without  some  evidence  either  of  a  libellous  purpose  on  the 
part  of  the  writer,  or  of  some  other  extrinsic  facts  calculated  to- 
lead  reasonable  men  to  understand  them  in  a  libellous  sense.  I 
should  myself  be  very  sorry  if  such  were  the  law. 

In  Sturt  V.  Blagg  (1)  Wilde  C.J.  said :  It  is  the  duty  of  the 
Judge  to  say  whether  a  publication  is  capable  of  the  meaning^ 
ascribed  to  it  by  an  innuendo ;  but  when  the  Judge  is  satisfied  of 
that,  it  must  be  left  to  the  jury  to  say  whether  the  publication  ha& 
the  meaning  so  ascribed  to  it."  If  the  Judge,  taking  into  account 
the  manner  and  the  occasion  of  the  publication  and  all  other  facts 
which  are  properly  in  evidence,  is  not  satisfied  that  the  words  are 
capable  of  the  meaning  ascribed  to  them,  then  it  is  not  his  duty  to 
leave  the  question  raised  by  the  innuendo  to  the  jury.  In  deciding 
on  the  question  whether  the  words  are  capable  of  that  meaning 
he  ought  not,  in  my  opinion,  to  take  into  account  any  mere  con- 
jectures which  a  person  reading  the  document  might  possibly  form, 
as  to  some  out  of  various  motives  or  reasons  which  might  have 
actuated  the  writer,  unless  there  is  something  in  the  document 
itself,  or  in  other  facts  properly  in  evidence,  which  to  a  reasonable 
mind  would  suggest,  as  implied  in  the  publication,  those  particular 
motives  or  reasons. 

The  alleged  libel,  in  the  present  case,  is  a  printed  circular  sent 
through  the  post  by  the  defendants  (brewers  at  Chichester)  to 
certain  of  their  own  tenants  and  customers,  giving  them  notice 
that  the  defendants  "  would  not  receive  in  payment  cheques 
drawn  on  any  of  the  branches  of  the  Capital  and  Counties  Bank."^ 
The  meaning  ascribed  to  this  document  by  the  innunendo  is, 
"that  the  plaintiffs  were  not  to  be  relied  upon  to  meet  the 

(1)  10  Q.  B.  908. 
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cheques  drawn  on  tliem,  and  that  their  position  was  such  that   H.  L.  (E.) 
they  were  not  to  be  trusted  to  cash  the  cheques  of  their  cus-  1882 
tomers."    The  question  is,  whether  there  was  evidence  to  be  left  Capit!axand 
to  the  jury  in  support  of  that  innuendo.    From  the  words,  stand-  ^^/j^^^^ 
ing  by  themselves,  it  appears  to  me  to  be  impossible  to  collect  v. 

such  a  meaning,  on  any  known  principle  of  construction.    By   ' 

construction,  merely,  the  only  conclusion  to  be  arrived  at  is,  that  ^^^^  lS."™^' 
they  mean  exactly  what  they  say,  viz.,  that  the  defendants  had 
come  to  a  resolution  not  to  receive  in  payment  of  any  moneys 
due  or  to  become  due  to  them,  from  the  persons  to  whom  that 
circular  was  addressed,  cheques  drawn  on  any  of  the  branches  of 
the  plaintiffs'  bank.  For  such  a  resolution  they  might  have  had 
various  motives  and  reasons,  good,  bad,  or  indifferent.  To  men- 
tion some,  which  (whether  morally  right  or  not)  would  be  remote 
from  any  question  of  libel,  the  defendants  might  (as  the  fact 
really  was)  have  taken  offence  at  some  conduct  on  the  part  of  the 
plaintiffs'  agents ;  or  they  might  have  found  that  mode  of  pay- 
ment, from  some  cause  or  other,  inconvenient;  or  they  might 
have  had  greater  facilities  for  cashing  cheques  drawn  upon  the 
branches  of  some  other  bank  (e.g.  the  London  and  County  Bank)  ; 
or  they  might  wish,  as  far  as  their  influence  went,  to  favour  some 
competitors  of  the  plaintiffs  in  the  business  of  banking.  They 
were  under  no  obligation  to  give,  and  they  did  not  give,  any 
reason  ;  and  it  would,  in  my  opinion,  be  arbitrary  and  not  reason- 
able, to  imply,  from  the  mere  words  of  the  circular,  an  imputation 
upon  the  plaintiffs'  credit  or  solvency.  The  test,  according  to 
the  authorities,  is,  whether  under  the  circumstances  in  which  the 
writing  was  published,  reasonable  men,  to  whom  the  publication 
was  made,  would  be  likely  to  understand  it  in  a  libellous  sense. 
Sometimes  (perhaps  generally)  that  test  may  be  satisfied  from  the 
mere  words  of  the  document ;  in  this  case,  I  think  it  is  plain  that 
the  mere  words  of  the  document  are  not  enough  for  that  purpose. 

"What,  then,  were  the  circumstances  under  which,  and  who 
were  the  persons  to  whom,  this  circular  was  published  ?  In  order 
to  consider  how  they,  as  reasonable  men,  ought  to  be  supposed  to 
have  understood  it,  all  that  Iiad  passed  between  ]\Iessrs.  Henty 
and  the  plaintiffs'  manager  at  Chichester  (however  material  to 
the  actual  intention  of  the  defendants)  must  be  disregarded. 
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H.  L.  (E.)  What  had  so  passed  was  unknown  to  the  persons  to  whom  the 
1882  publication  v^as  made.  Most  of  those  persons  were  tenants  of, 
Capital  and  and  the  rest  were  purchasers  of  beer  from,  the  defendants.  They 
resided  at  various  places  in  Sussex  and  the  neighbouring  counties. 
The  practice  of  the  defendants  had  been  to  collect,  from  time  to 
time,  by  their  travellers,  moneys  due  to  them  from  those  persons, 
and  to  accept  payment  from  them  (wholly  or  in  part)  by  cheques 
on  local  banks.  Among  the  cheques  which,  in  the  ordinary  course 
of  business,  were  likely  (or  not  unlikely)  to  come  into  the  hands 
of  these  persons,  and  which  therefore  they  might  be  likely  (or  not 
unlikely)  from  time  to  time  to  offer  in  payment  to  the  defendants, 
some  were  or  might  be  drawn  upon  different  branches  of  the 
plaintiffs'  bank,  as  others  were  or  might  be  drawn  upon  different 
branches  of  the  London  and  County  Bank;  both  which  had 
branches  at  Chichester  and  at  several  other  places  in  the  neigh- 
bouring district  of  Sussex  and  Hants.  When  such  persons  received 
an  intimation  that  the  defendants  would  not  accept  payment  from 
them  in  cheques  drawn  upon  branches  of  a  particular  bank,  I 
cannot  see  why,  as  reasonable  men,  they  should  iufer  from  it 
more  than  was  said.  It  related  to  the  mode  of  conducting,  for 
the  future,  a  regular  course  of  business  between  themselves  and 
the  writers,  as  to  which  it  was  proper  and  reasonable  (if  the 
creditor  had  formed  such  a  resolution)  that  the  debtor  should  be 
informed  of  it.  It  is  not  (as  I  understand)  disputed  that  the 
defendants  were  entitled  to  decide  for  themselves  what  cheques 
they  would  accept  or  decline  to  accept  in  payment  from  their 
debtors,  or  that  such  a  communication  from  them  to  their  tenants 
and  customers,  if  made  bona  fide,  was  by  law  privileged.  This 
being  so,  I  cannot  perceive  how  persons  standing  in  that  relation 
to  the  defendants  (whether  one  individual  only,  or  few  persons, 
or  many)  could  reasonably  draw  a  libellous  inference  from  the 
mere  fact  of  their  receiving  such  a  communication,  unless  the 
words  of  the  circular,  taken  in  their  natural  sense,  conveyed 
the  supposed  imputation  upon  the  plaintiffs.  The  publication 
was  to  those  persons,  and  to  those  only,  to  whom,  if  the  defendants 
meant  merely  what  they  said,  it  would  naturally  be  addressed, 
No  evidence  was  given  from  which  (as  it  seems  to  me)  a  jury 
could  have  been  justified  in  concluding  that  those  to  whom  this 
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circular  was  sent  were  intended  to  disseminate  it  amongst  others,    H.  L.  (E.) 
with  whom  the  defendants  had  no  business  relations.    On  the  1882 
contrary,  there  was  uncontradicted  evidence  that  the  defendants  Capital  and 
did  not  send  it  to  all  their  customers,  but  only  to  those  whom  ^'b^^k^^ 
they  thought  likely,  at  some  time  or  other,  to  offer  payment  by  n^^rj^y 
cheque  on  the  plaintiffs'  bank.    It  seems  that  some  of  those  who   

-I'j  1     J     L'"-"''^  Selhorae, 

received  the  circular  did,  m  lact,  shew  it  to  some  strangers :  but  l.c. 
I  cannot  think  that  any  such  communication  by  them  to  strangers, 
unauthorized  by  the  defendants  themselves,  could  properly  be 
evidence  in  support  of  the  innuendo.  If  it  had  been  publicly 
placarded  by  the  defendants  on  the  walls  of  Chichester  or  other 
towns,  or  had  been  advertised  by  them  in  newspapers,  or  sent  by 
them  through  the  post  to  persons  with  whom  they  had  no  business 
relations,  this  might  have  been  evidence  of  a  malicious  intention, 
beyond  what  was  expressed  by  the  mere  words  of  the  document ; 
but  nothing  of  that  kind  was  done. 

It  was  said  that  the  defendants,  by  some  other  mode  of  wording 
the  circular,  might  have  prevented  mischief.  But  if  it  was  actu- 
ally so  worded,  and  so  published,  as  in  itself  to  furnish  no  reason- 
able ground  for  any  libellous  interpretation,  I  cannot  perceive 
that  they  were  under  any  necessity  of  saying  more,  to  repel  an 
inference  which  what  they  had  said  did  not  justify.  It  was 
suggested  that  they  might  have  made  some  distinction  between 
the  plaintiffs'  branch  at  Chichester  and  their  other  branches.  But 
the  offence  which  they  had  taken  at  the  conduct  of  the  plaintiffs' 
manager  at  Chichester  (^whether  reasonable  or  not)  would  have 
made  any  snch  exception  of  the  Chichester  branch  inconsistent 
with  the  determination,  which  they  had  actually  formed,  to  have 
no  dealings  which  they  could  avoid  with  that  gentleman.  I  may 
-add  that  the  circular  in  its  actual  terms  does  not  seem  to  extend 
to  the  central  or  head  office  of  the  plaintiffs'  bank  in  London.  If 
an  exception  in  favour  of  the  Chichester  branch  would  have 
prevented  any  inference  adverse  to  the  plaintiffs'  credit,  why 
should  such  an  inference  be  drawn  when  branches  only  were 
mentioned?  There  was  no  evidence  that  any  single  person  to 
whom  the  circular  was  sent  by  the  delendants  acted  upon  it  in  a 
manner  injurious  to  the  plaintiffs.  Mr,  iSinith,  a  customer  of  the 
plaintiffs,  was  one  of  those  persons ;  he  came  to  the  manager  of 
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H.  L.  (E.)  the  plaintiffs'  Landport  branch,  and  produced  to  him  the  circular, 
1882  asking  what  was  the  meaning  of  it,  but  he  did  not  withdraw  or 
Capital  AND  reduce  his  account  with  the  bank. 
^b'S?^  There  was  no  evidence  of  any  extrinsic  fact  affecting  the  repu- 
tation or  credit  of  the  plaintiffs'  bank  at  the  time  which,  could  be 
connected  with  the  circular,  so  as  to  give  it  a  meaning  to  those 
L.C.  '  who  read  it  which  it  might  not  otherwise  have  had.  I  cannot  but 
think  that  under  the  old  system  of  pleading  a  statement  of  some 
extrinsic  facts  of  this  nature  on  the  record  would  have  been 
necessary  to  support  the  innuendo,  having  regard  to  the  absence 
of  any  sufficient  ground  for  it  in  the  words  of  the  document ;  and 
this  for  reasons  not  technical  (Goldstein  v.  Foss  (1)  ;  Hearne  v. 
Stowell  (2) ;  Capel  v.  Jones  (3)).  And  although  no  such  matter 
of  inducement  need  now  be  stated  on  the  record,  it  seems  to  me 
that  without  some  evidence  of  facts  which,  when  connected  with 
the  words  of  the  document,  would  justify  the  meaning  imputed  to 
it,  such  a  case  ought  not  to  go  to  a  jury.  1  did  not  collect  from 
the  argument  that  the  loss  which  the  plaintiffs  had  suffered  in  the 
preceding  month,  from  a  defalcation  by  one  of  their  agents,  was 
sufficient  to  have  in  any  way  affected  their  reputation  or  credit, 
or  was  relied  on  by  them  for  that  purpose.  Their  real  reliance 
was  upon  what  afterwards  happened ;  namely,  the  extraordinary 
run  upon  the  branches  of  their  bank,  which  took  place  during  the 
first  and  second  weeks  after  the  circular  was  issued.  Before  the 
second  week  the  West  of  England  Bank  had  failed,  and  its  failure 
had  been  preceded  by  certain  sinister  reports  which  found  their 
way  into  some  London  newspapers.  Some  evidence  was  un- 
doubtedly given  which  tended  (though  not,  I  think,  in  any  very 
clear  or  definite  manner)  to  connect  rumours  relative  to  the 
defendants'  circular  with  the  run  which  took  place  during  the 
first  (at  all  events)  of  those  two  weeks.  But  such  rumours,  or 
any  consequences  which  they  may  have  had,  could  not  properly 
have  been  left  to  a  jury  as  evidence  tending  to  give  a  libellous 
meaning  to  the  circular,  if  the  publication  itself  (for  which  alone 
the  plaintiffs  were  responsible)  was  not  otherwise  proved  to  be  a 
libel.  Lord  Coleridge,  as  I  understand  him,  thought  this  part  of 
the  evidence  proper  to  go  to  the  jury,  not  for  the  purpose  of 
(1)  6  B.  &  C.  154.  (2)  12  A.  &  E.  719.  (3)  4  C.  B.  259. 
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proving  the  innuendo,  but  only  to  prove  special  damage  if  the 
circular  were  found  to  be  a  libel.  I  cannot,  however,  help  think- 
ing that  if  the  run  upon  those  branches  of  the  plaintiffs*  bank 
had  not  happened  when  it  did,  there  would  have  been  a  much 
more  general  agreement  among  the  judges  before  whom  this  case 
has  come ;  and,  indeed,  it  is  tolerably  certain  that,  in  that  case, 
the  action  would  never  have  been  brought. 

Apart,  therefore,  from  the  facts  which  bear  directly  upon  the 
question  of  the  defendants'  purpose  and  intention,  but  which  were 
unknown  to  the  persons  who  received  the  circular,  I  find  no 
evidence  that  this  was  a  libel  proper  to  be  left  to  a  jury.  As  to 
those  facts  (which  were  not  in  controversy),  it  appears  to  me  that 
evidence  of  pride,  anger,  ill-temper,  or  unreasonableness,  is  an 
entirely  different  thing  from  evidence  of  an  intention  (not  other- 
wise proved)  to  cast  imputations  upon  the  credit  or  solvency  of 
the  plaintiffs'  bank.  I  think  there  was  more  than  enough  evidence 
of  pride,  anger,  ill-temper,  and  unreasonableness.  In  the  excellent 
summing-up  of  Lord  Coleridge  there  is  but  one  thing  said,  as  to 
the  effect  of  the  evidence,  with  which  I  cannot  agree,  and  that  is 
his  intimation  to  the  jury  that,  although  nothing  which  had 
previously  passed  might  have  justified  ^the  conclusion  that  the 
defendants  had  a  malicious  intention,  some  evidence  of  such  an 
intention  might  be  derived  from  their  reply  to  Messrs.  Stuckey 
&  Co.'s  last  letter  threatening  an  action.  It  seems  to  me  to  be 
impossible  justly  to  draw  an  inference  of  that  kind  from  such  a 
reply  to  such  a  letter,  unless  there  were  other  circumstances 
sufiScient  to  justify  it.  I  should  not  have  thought  that  any 
reasonable  man,  who  knew  all  that  had  passed  between  the  defen- 
dants and  Mr.  Hooper,  could  have  put  upon  the  circular  the 
construction  that  an  imputation  on  the  plaintiffs'  credit  or 
solvency  was  really  thereby  intended ;  and  if  not,  I  am  unable  to 
understand  how  the  same  facts  can  be  evidence  in  support  of  the 
innuendo.  The  defendants  were  angry,  not  indeed  without  reason, 
but  beyond  the  bounds  of  reason ;  and  thi^y  determined  as  far  as 
possible  to  have  no  dealings  with  those  who  had  offended  them. 
They  stated,  openly  and  frankly,  to  the  plaintiffs'  manager,  what 
(unless  conciliated)  they  would  do,  in  terms  not  favourably  dis- 
tinguishable, to  my  mind,  from  those  of  the  circular  which  thev 


H.  L.  (E.) 
1882 

Capital  and 
Counties 
Bank 

V. 

Hentt. 


Lord  Selborue, 
L.C. 


^  HOUSE  OF  LORDS  [VOL.  Til. 

afterwards  sent  out.  The  answer  which  they  received  was  not 
conciliatory:  and  in  it  the  manager  said  that  he  was  quite 
indifferent  as  to  their  sending  out  orders  to  their  tenants  not  to 
cash  the  bank's  cheques."  I  do  not  regard  this  as  in  the  nature 
of  a  permission  (if  the  manager  could  have  given  it)  to  the  defen- 
dants to  publish  a  libel  concerning  the  plaintiffs ;  but  it  does  seem 
to  me  to  be  strong  evidence  that  the  plaintiffs'  manager  (whom  I 
suppose  to  have  been  a  reasonable  man,  and  as  well  capable  of 
comprehending  the  defendants'  meaning  at  that  time  as  he  was 
afterwards)  did  not  understand  the  act  threatened  by  the  defen- 
dants, or  the  communication  proposed  to  be  made  by  them  to 
their  tenants,  as  implying  any  imputation  upon  the  credit  or 
solvency  of  the  bank.  If  it  had  been  the  necessary  or  legitimate 
consequence  of  the  action  which  the  defendants  took,  that  their 
circular  should  be  understood,  or  be  likely  to  be  understood,  by 
reasonable  persons  receiving  it,  in  a  libellous  sense,  they  must  be 
taken  (for  all  purposes  of  legal  responsibility)  as  having  intended 
that  consequence.  But  I  have  already  said  that  I  think  this  was 
not  either  the  natural  sense  of,  or  a  reasonable  inference  from, 
the  words  which  they  used,  or  the  act  which  they  did ;  and  the 
whole  evidence  appears  to  me  to  be  against  the  supposition  that 
they  themselves  intended  it  to  convey  that  meaning. 

The  result  is,  that  I  think  there  was  no  evidence  on  which  a 
jury  could  have  been  justified  in  finding  that  the  defendants  pub- 
lished a  libel  concerning  the  plaintiffs.  The  document,  not  being 
a  libel  on  the  face  of  it,  is  not  shewn  to  be  so  by  any  extrinsic 
evidence  proper,  in  my  judgment,  to  be  considered  by  a  jury  for 
that  purpose.  Before  it  can  be  deprived  of  the  privilege  which  it 
would  undoubtedly  possess  if  bona  fide  sent  to  the  persons  to 
whom  it  was  addressed  for  the  purpose  appearing  on  the  face  of 
it,  one  of  two  things  is  necessary, — either  the  defendants  should 
be  shewn  to  have  sent  it  for  some  ulterior  purpose  not  covered 
by  that  privilege  (of  which  I  see  no  evidence),  or  it  must  be  shewn 
properly  to  bear  the  libellous  meaning  imputed  to  it. 

These  are  my  reasons  for  being  unable  to  differ  from  those  of 
your  Lordships  who  are  of  opinion  that  the  judgment  under  appeal 
is  right,  and  that  this  appeal  should  be  dismissed  with  costs ;  and 
I  shall  move  your  Lordships  accordingly. 
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Lord  Penzance  : —  h.  l.  (e.) 

My  Lords,  this  is  an  action  of  libel,  the  issues  in  which  have  ]^ 

been  tried  before  the  Lord  Chief  Justice  and  a  iury :  the  jury  Capital  and 

Counties 

disagreed  and  there  was  no  verdict ;  before  the  cas9  could  be  set  bank 
down  again  the  defendants  applied  to  the  Common  Pleas  Division  Henty. 
to  enter  judgment  for  them  in  accordance  with  Order  XL.,  rule  10, 
of  36  &  37  Yict.  c.  66,  upon  the  ground  that  the  Court  had 
before  it  all  the  materials  necessary  for  finally  determining  the 
matters  in  dispute  without  the  verdict  of  a  jury.  The  Common 
Pleas  Division  refused  the  application,  which  has,  however,  been 
acceded  to,  and  judgment  entered  for  the  defendants,  by  the  Court 
of  Appeal.  It  is  from  that  judgment  that  the  present  appeal  is 
made. 

The  case  is  one  of  considerable  interest.  It  involves  questions 
of  first  principle  in  the  Law  of  Libel,  and  it  has  been  the  subject 
of  contrary  determinations  in  the  Courts  below.  The  Lord  Chief 
Justice,  and  two  judges  of  the  High  Court  of  Justice,  took  one 
view  of  the  case,  which  was  supported  by  Thesiger  L.J.  in  the 
Court  of  Appeal,  while  an  opposite  view  has  been  expressed  by 
Brett  and  Cotton  L.JJ.  in  the  judgment  which  is  now  under 
appeal. 

As  the  facts  of  the  case  are  of  the  first  importance,  I  will 
proceed  to  state  them.  The  defendants,  Messrs.  Henty,  carry  on 
the  business  of  brewers  at  Chichester.  The  plaintifi's  are  the 
"Capital  and  Counties  Joint  Stock  Banking  Company,"  haviug 
numerous  branches  in  the  provincial  towns,  and  amongst  others  a 
branch  at  Chichester.  The  defendants  have  numerous  tenants 
and  customers,  from  whom  they  are  in  the  habit  of  receiving 
money,  and  on  some  occasions  they  had  received  in  payment  of 
moneys  due  to  them  cheques  drawn  upon  the  plaintifis'  bank. 
Some  of  these  cheques  would  be  drawn  upon  brandies  of  the  bank 
other  than  the  Chichester  branch,  and  as  the  defendants  carried 
on  business  at  Chichester,  it  was  of  course  a  convenience  to  them 
if  those  cheques  could  be  all  cashed  at  the  Chichester  branch. 
This  convenience  had,  before  the  time  when  the  present  disputes 
arose,  been  conceded  to  them.  It  is  obvious  enough,  however,  that 
this  could  only  have  been  done  in  reliance  on  the  credit  of  Messrs. 
Henty,  for  the  managers  of  the  Chichester  branch  had  no  means 
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H.  L.  (E.)    of  knowing  whether  the  person  whose  name  was  signed  to  any  such 
1882      cheque  had  an  account  with  the  branch  upon  which  he  drew  it,  nor 
Capital  AND  whether  the  signature  to  the  cheque  was  in  his  handwriting,  nor 
^BanT^    what  the  state  of  his  account  might  be. 

In  this  state  of  things  it  so  happened  that  a  new  manager  (Mr. 
Hooper)  was  placed  at  the  head  of  the  Chichester  branch,  and 
shortly  afterwards  Mr.  Wright,  a  clerk  of  Messrs.  Henty,  presented 
on  their  behalf  a  cheque  for  £5,  drawn  on  the  Petersfield  branch 
of  the  plaintiffs'  bank.  Mr.  Hooper  who  knew  neither  the  drawer 
of  the  cheque,  nor  Messrs.  Henty,  nor  Mr.  Wright,  refused  to  cash 
it.  Thereupon  Messrs.  Henty  addressed  to  Mr.  Hooper  the  follow- 
ing letter,  with  respect  to  which  it  must  be  noted  that  the  "  Hamp- 
shire and  South  Wilts  Bank "  therein  mentioned,  is  in  fact,  the 
same  as  the  plaintiffs' bank : — 26th  November  1878.  Sir, — It 
has  always  been  our  practice  to  cash  the  cheques  drawn  on  the 
local  or  district  branches  of  the  banks  of  this  city,  and  with  that 
understanding  we  have  allowed  our  tenants  to  cash  such  cheques 
and  give  them  to  our  collector.  If  you  intend  to  adopt  an  isolated 
policy,  we  shall  issue  an  order  to  our  tenants  not  to  cash  Hamp- 
shire and  North  Wilts  cheques — at  least  with  the  intention  of 
paying  our  collector  with  them.  Our  Mr.'  Wright  will  early 
to-morrow  (Wednesday)  present  the  cheque  that  you  refused  to 
cash  to-day,  and  on  itw^ill  depend  the  good  feeling  that  has  rested 
between  us  and  the  Hampshire  and  North  Wilts  Bank.  We  are, 
Sir,  your  obedient  servants,  George  Henty  and  Sons." 

Mr.  Wright  did,  in  accordance  with  this  letter,  present  the 
cheque  again  the  next  day,  which  was  the  27th  of  November 
1878,  and  Mr.  Hooper  cashed  it ;  but  he  thought  it  right,  after 
the  letter  he  had  received  containing  the  threat  by  Messrs.  Henty 
that  they  would  issue  orders  to  their  tenants  not  to  cash  Hamp- 
shire and  North  Wilts  cheques,"  to  write  to  Messrs.  Henty  and 
explain  that  he  did  so  as  a  matter  of  grace  only,  and  that  he 
would  do  so  in  future  if  he  had  Messrs.  Henty 's  authority  for  so 
doing,  but  that  he  must  repudiate  the  threat  which  had  been  held 
over  him.  His  letter  was  as  follows:  "29th  November  1878. 
Gentlemen, — In  reply  to  your  favour  of  the  26th  instant  I  beg 
to  inform  you  that  I  most  certainly  decline  to  cash  cheques  on 
other  branches  of  our  Company  when  presented  by  parties  unknown 
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to  me,  though,  as  a  matter  of  grace  I  am  quite  willing  to  cash    H.  L.  (E.) 
cheques  to  your  representatives,  if  properly  introduced  to  me  with  1882 
proof  that  they  have  power  to  sign  for  your  firm.    I  am  quite  Capital  and 
indifferent  as  to  your  sending  out  orders  to  your  tenants  not  to  ^baS^^ 
cash  our  cheques.    Yours  faithfully,  P.  Mortimer  Hooper." 

On  the  2nd  of  December  the  Messrs.  Henty  issued  the  following 
printed  circular,  in  consequence  of  which  the  present  action  has 
been  brought  against  them  :  "  Messrs.  Henty  and  Sons  hereby 
give  notice  that  they  will  not  receive  in  payment  cheques  drawn 
on  any  of  the  branches  of  the  Capital  and  Counties  Bank  (late 
the  Hampshire  and  North  Wilts).    2nd  December,  1878." 

There  is  some  evidence  that  the  effect  of  this  circular  was  to 
cause  the  run  upon  the  plaintiffs'  bank,  which  undoubtedly  took 
place  soon  after  it  was  published.  The  defendants  proved  that 
they  only  sent  this  printed  circular  to  137  persons,  all  of  whom 
were  either  their  tenants  or  their  customers,  and  they  alleged  that 
they  were  all  persons  by  w^hom  they  thought  it  was  likely  that 
they  might  be  offered  cheques  on  the  plaintiffs*  bank  in  payment 
of  the  moneys  due  from  them.  There  was  no  proof,  however,  that 
they  had  in  fact  on  any  previous  occasion  received  such  cheques 
from  any  particular  individuals  among  these  persons.  In  fact,  the 
proof  regarding  the  number  and  amount  of  such  cheques  which 
they  had  been  in  the  habit  of  receiving  was  very  deficient.  On 
the  other  hand,  it  was  proved  by  the  plaintiffs  that  in  the  last 
twelve  months  there  were  no  more  than  three  such  cheques  pre- 
sented by  the  defendants  at  the  Chichester  branch  for  payment, 
and  the  amount  of  the  whole  three  did  not  exceed  £17. 

When  the  run  on  the  bank  took  place,  the  plaintiffs'  solicitor 
wrote  to  the  defendants  and  threatened  legal  proceedings ;  the 
defendants,  in  reply,  repudiated  all  intention  of  injuring  the 
bank,  and  left  the  plaintiffs  to  their  remedy.  It  has  been  con- 
tended upon  this  that  the  defendants'  conduct  in  not  offering  to 
retract  their  circular  or  take  any  steps  to  mitigate  its  effect,  is 
evidence  of  a  malicious  intention  on  their  part.  But  they  were 
not  asked  to  take  any  such  step,  and  the  throat  of  h^gal  proceed- 
ings was,  as  it  seems  to  me,  suflicient  to  account  for  their  standino- 
on  the  defensive,  and  abstaining  from  an  interference  from  which 
it  might  be  inferred  that  they  knew  they  had  been  to  bhime. 
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H.  L.  (E.)  The  contention  of  the  defendants  on  this  state  of  facts  is,  that 
1882  their  circular  was  no  more  than  an  honest,  innocent,  and  justifiable 
Capital  AND  announcement  on  their  part  to  their  customers  that  in  future  they 
must  not  expect  that  Messrs.  Henty  would  receive  in  payment  any 
cheques  on  the  plaintiffs'  bank  ;  that  Messrs.  Henty  had  a  right  to 
refuse  such  cheques  if  they  liked,  and  had  also  a  right  to  announce 
their  determination  to  do  so  to  their  customers,  so  as  to  prevent 
their  being  taken  by  surprise  and  put  to  inconvenience  by  this 
departure  from  their  previous  practice.  And,  if  this  is  the  fair 
conclusion  to  be  drawn  from  the  facts,  there  can  be  little  doubt^ 
I  think,  but  that  they  are  not  liable  in  this  action ;  for,  passing 
by  for  the  moment  all  question  whether  the  circular  ought  to  be 
considered  libellous  as  conveying  an  imputation  on  the  plaintiffs' 
credit,  injurious  to  them  in  their  trade,  the  occasion  of  this  circular 
being  published  would  upon  the  above  supposition  be  so  clearly  a 
privileged  occasion  that  nothing  but  proof  of  express  malice  would 
sustain  the  action,  and  express  malice  is  upon  the  same  supposition 
obviously  excluded. 

But  the  plaintiffs  put  a  very  different  construction  on  the  facts. 
In  their  view  the  occasion  of  the  circular  was  not  an  honest  or 
innocent  one,  but  was  invented  and  contrived  out  of  anger,  or 
petulance  and  ill-temper,  at  the  manager  of  the  bank  presuming 
to  throw  any  impediment  in  the  way  of  the  defendants'  conve- 
nience. They  therefore  maintain  that  the  circular  was  not  privi- 
leged, but  malicious,  for  that  it  was  not  a  statement  "fairly  made 
in  the  discharge  of  any  public  or  private  duty,  legal  or  moral,  or 
in  the  conduct  of  their  own  affairs  in  matters  in  which  their 
interests  were  concerned."  I  here  use  the  definition  of  a  privi- 
leged communication  given  by  Parke  B.,  with  the  assent  of  the 
Court,  in  Toogood  v.  Spyring  (1),  which  has  been  cited  with 
approval  in  several  subsequent  cases. 

The  plaintiffs  put  the  case  in  this  way :— They  say,  to  begin 
with,  that  no  real  and  genuine  reason  existed  why  the  defendants 
should  refuse  to  take  the  cheques  in  question  from  their  customers, 
after  the  correspondence  with  Mr.  Hooper,  any  more  than  before  it. 
For,  first,  the  number  of  such  cheques  was  ridiculously  small  in 
number  and  amount,  not  having  exceeded  in  the  previous  year 
(1)  1  C.  M.  &E.  193. 
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three  in  number  and  £47  in  value;  secondly,  Mr.  Hooper  liad    H. L. (E.) 
agreed  to  cash  them  in  future,  provided  Messrs.  Henty  would  1882 
comply  with  the  very  reasonable  request  that  they  should  write  Capital  and 
him  a  letter  authorizing  Mr.  Wright  to  receive  j)ayment  of  them  ^baiS^^ 
on  their  behalf ;  and,  lastly,  if  the  cheques  were  not  cashed  at  ^ 

the  Chichester  branch,  they  might  always  with  all  other  cheques   

have  been  remitted  for  collection  to  Messrs.  Henty 's  bankers  at  >  

Arundel  at  the  end  of  the  week,  in  accordance  with  Messrs. 
Henty's  ordinary  practice  in  that  respect.  The  need,  therefore, 
for  any  step  such  as  that  which  they  took — a  step  which  could 
not  be  taken  without  some  trouble  and  expense — did  not  exist, 
and  the  true  motive  of  their  conduct  must  be  sought  for  else- 
where. But  further  they  say  that  there  are  other  circumstances 
which  shew  the  true  light  in  which  Messrs.  Henty  were  acting. 
Mr.  Percival  Henty,  one  of  the  defendants,  when  asked  whether 
it  would  have  given  him  much  trouble  to  have  given  Mr.  Wright 
a  note  to  say  that  he  was  authorized  to  get  the  cheque  cashed, 
replied  that  it  would,  and  on  being  pressed  again  and  again,  he 
said  it  would  have  given  him  a  great  deal  of  trouble  to  do  so. 
And  yet  he  took  what  was  surely  far  greater  trouble,  in  composing 
the  circular,  correcting  the  proof  when  printed,  and  directing  and 
posting  no  less  than  137  letters  for  the  distribution  of  it  to  137 
persons,  of  whom  not  more  than  three  at  the  most,  supposing  the 
figures  of  the  preceding  year  not  to  be  exceeded,  could  in  any  way 
be  benefited  by  its  reception ;  and  all  this  to  avoid  what  he  called 
the  great  trouble"  of  writing  a  short  note  to  Mr.  Hooper  giving 
authority  to  Mr.  W^right. 

And  again,  Mr.  Douglas  Henty,  another  of  the  defendants, 
volunteered  to  say,  "  They "  (that  is  the  plaintiffs)  "  said  they 
were  indifferent ;  so  we  acted  on  their  word  '  indifferent.' "  This 
word  was  the  expression  Mr.  Hooper  had  used  in  his  letter  in 
reference  to  the  defendants'  threat ;  and  when  the  defendants 
say  they  acted  on  that,  they  seem  rather  to  refer  their  conduct  to 
the  effect  produced  upon  them  by  the  terms  of  JMr.  Hooper's  letter, 
than  to  any  substantial  inconvenience  or  difliculty  which  the 
circular,  it  is  now  said,  was  designed  to  reniovo. 

But  further,  the  plaintiffs  point  to  the  language  of  the  circular 
itself,  as  shewing  that  it  w  as  not  framed  for  the  genuine  purpose 
Vol.  VII.  3  3  E 
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H.  L.  (E.)    of  meeting  any  difficulty  raised  by  Mr.  Hooper.    That  gentleman 
1882      would,  of  course,  cash,  and  be  bound  to  cash,  all  cheques  drawn 

CapitaTand  Chichester  branch  (supposing,  of  course,  that  there  were 
^S^™^    assets  to  the  credit  of  the  drawer),  and  no  possible  difficulty  had 
V.        arisen,  or  could  arise,  in  reference  to  such  cheques ;  and  yet  the 
 '     circular  is  so  drawn  as  to  make  no  exception  of  cheques  drawn  on 

Lord  Penzance.  ^^^^  branch,  but  all  cheques  drawn  on  "any  of  the  branches  of 
the  Capital  and  Counties  Bank  '*  are  involved  in  a  repudiation  so 
general,  that  if  any  one  of  those  who  received  the  circular  had 
known,  or  guessed,  the  sort  of  difficulty  which  had  arisen  about 
the  £5  cheque,  he  could  hardly  have  imagined  the  circular  to  be 
solely  intended  to  meet  that  difficulty. 

In  a  word,  the  plaintiffs  contend  that  the  circumstances  of  the 
case  were  quite  sufficient  to  warrant  a  conclusion  in  the  minds  of 
a  jury  that  all  need  for  the  circular  was  a  mere  pretence ;  that  it 
was  not  dictated  by  a  real  or  honest  desire  to  save  the  defendants' 
customers  inconvenience;  but  that  it  was  solely  conceived  and 
designed  in  a  spirit  of  petulance,  if  not  actual  ill-will,  against  the 
plaintiffs,  and  to  let  the  plaintiffs  feel  the  weight  of  a  threat  to 
which  Mr.  Hooper  announced  himself  to  be  "  indifferent." 

Now,  if  this  is  the  fair  result  of  the  facts  (and  there  was  I 
think,  abundant  evidence  to  justify  a  jury  in  so  finding,  if  they 
chose  to  do  so),  I  confess  that  I  think  it  puts  a  different  com- 
plexion on  the  whole  matter.  I  cannot  doubt  that  in  this  aspect 
of  the  facts  there  was  no  privileged  occasion,  and  even  if  there 
were,  there  would  be  upon  the  above  supposition  what  the  law 
calls  actual  malice. 

It  seems  to  me,  therefore,  impossible  for  your  Lordships  to 
decide  whether  the  plaintiffs  had  a  good  cause  of  action,  without 
the  previous  decision  of  a  jury  as  to  the  true  objects,  intentions, 
and  motives  of  the  defendants  in  the  course  they  pursued,  and  as 
to  how  far  (even  supposing  their  original  motives  and  objects  to 
have  been  innocent),  they  exceeded,  either  in  the  language  of 
the  circular,  or  in  the  number  of  persons  to  whom  they  distributed 
it,  the  line  of  conduct  which  would  be  justified  by  those  motives 
and  objects.  It  is  true  that  one  of  the  defendants  said  they  only 
sent  the  circular  to  persons  from  whom  they  thought  they  were 
likely  to  receive  the  cheques  in  question  :  but  whether  this  was 
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the  case  or  not  would  also  be  matter,  I  think,  for  a  jury  to  H.  L.  (B.) 

determine.  1882 

Until  these  matters  of  fact  and  the  proper  conclusions  to  be  Capital  ijo) 

drawn  from  them  are  established,  I  confess  that  I  am  at  a  loss  to  ^Sank^ 

see  how  the  Court  below,  or  your  Lordships,  can  determine  the  ^• 

Henty. 

question  whether  the  publication  of  the  circular  gave  a  good  cause   

of  action,  or  not.  The  majority  of  the  Court  of  Appeal  appear  to  -1-'^ 
have  thought,  not  that  these  matters  of  fact  were  for  the  Court  to 
determine,  but  that,  however  they  were  determined,  and  whatever 
conclusions  might  properly  be  drawn  from  them  of  actual  mali- 
cious injury  on  the  part  of  the  defendants,  the  plaintiffs  could 
have  no  cause  of  action  ;  and  they  have,  therefore,  refused  to 
send  the  matter  to  a  jury,  and  have  given  judgment  for  the 
defendants. 

I  will  state  as  shortly  as  I  can  why  I  consider  this  to  be 
wrong. 

For  this  purpose  I  must  assume  for  the  moment,  that  a  jury 
might  have  found  that  this  circular  was  issued,  if  not  with  an 
actual  desire  to  injure  the  plaintiffs,  at  least  in  petulance  and 
anger,  and  with  indifference  whether  it  caused  injury  to  them  or 
not ;  and  that  the  supposed  convenience  of  the  defendants' 
customers  was  a  mere  excuse  and  blind,  to  justify  them  in  taking 
&,  step  which  would  shew  the  plaintiffs  that  it  was  not  well  to  defy 
their  threats,  and  that  it  would  be  advisable  in  future  to  consult 
their  convenience.  I  must  also  assume  that  the  jury  might  find 
that  the  number  of  people  to  whom  tlie  circular  was  sent  was  far 
larger  than  any  innocent  dictates  of  convenience  would  warrant. 

Upon  the  assumption  that  either  of  these  conclusions  miglit  be 
arrived  at  by  a  jury,  it  has  to  be  determined  whether  this  action 
of  libel  can  be  maintained.  But  here  the  preliminary  question 
has  been  raised  :  Is  it  for  the  Court,  or  for  a  jury,  upon  a  given 
state  of  facts  and  circumstances,  to  say  whether  the  publication 
complained  of  is  libellous  or  not? 

To  sustain  the  judgment  now  under  appeal  (which  has  with- 
drawn everything  from  the  jury)  it  is  necessary  that  your  Lord- 
ships should  come  to  the  conclusion  that  whatever  view  may  bo 
taken  of  the  facts,  it  is  for  the  Court  and  not  for  tho  jury,  to 
determine  whether  the  circular  did,  or  did  not,  in  its  terms 
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H.  L.  (E.)   amount  to  an  actionable  libel.    I  do  not  know  whether  the 
1882      respondents  intended  to  go  so  far  as  to  say  that  the  Court,  with- 
Capital  and  out  the  intervention  of  a  jury,  can  in  all  cases  determine  a  publi- 
^Ba^k^    cation  affirmatively  to  be  a  libel ;  but  I  do  understand  them  to 
assert  that  the  Court,  whatever  the  jury  might  think,  is  at  liberty 
to  hold  that  the  publication  is  not  a  libel. 

There  is  no  doubt  that  in  past  days,  when  special  pleading  was 
still  in  full  force,  it  was  held  to  be  necessary  that  the  plaintiff 
should  set  forth  on  the  face  of  the  record  the  publication  itself, 
together  with  such  facts  as,  taken  in  connection  with  it,  would 
enable  the  Court  to  see  that  he  had  a  cause  of  action.  It  is 
hardly  necessary^to  cite  authorities  for  this ;  but  I  may  mention 
the  cases  of  Clement  v.  Fisher  (1) ;  Wood  v.  Brown  (2)  ;  Wright 
V.  Clements  (3). 

I  do  not  conceive  that  the  principle  involved  in  these  decisions 
went  any  further  than  this,  that  the  Court  required  it  to  be  shewn 
to  them  on  the  record  (so  that  a  Court  of  Error  could  deal  with  it 
if  need  be)  what  the  publication  was,  in  order  that  they  might 
judge  whether  a  jury  could  reasonably,  and  without  doing  violence 
to  the  principles  and  limits  of  the  law  of  libel,  pronounce  the  pub- 
lication to  be  libellous.  In  other  words,  the  Court  required  to  be 
satisfied  that  the  matter  of  the  publication  might,  without  doing 
violence  to  its  language,  have  such  a  meaning  attached  to  it,  or 
such  a  construction  put  upon  it,  as  to  render  it  libellous ;  and, 
subject  to  this  limitation,  it  devolved  upon  the  jury  to  say 
whether  it  was  libellous  or  not. 

This  is  precisely  the  view  taken  of  the  law  by  the  Court  of 
Queen's  Bench  in  Blagg  v.  Sturf  (4),  where  Parke  B.  left  to  the 
jury  the  question  whether  they  believed  the  innuendo  as  to  the 
meaning  of  the  letter  "  or  not.  It  was  contended  that  he  ought 
not  to  have  done  so.  Lord  Denman,  delivering  the  judgment  of 
the  Court,  said,  "  We  are  of  opinion  that  the  libel  is  capable  of 
the  meaning  imputed  by  the  innuendo,  and  as  the  jury  have  found 
it  to  be  true,  and  the  judge  is  not  dissatisfied  with  the  verdict,  the 
rule  will  not  be  granted."  Similar  language  was  used  in  the 
Exchequer  Chamber  in  the  same  case  upon  appeal.  "  Undoubtedly 

(1)  7  B.  &  C.  459.  (3)  3  B.  &  Aid.  503. 

(2)  6  Taunt.  169.  (4)  10  Q.  B.  904. 
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it  is  the  duty  of  the  judge  to  say  whether  a  publication  is  capable    H.  L.  (E.) 
of  the  meaning  ascribed  to  it  by  an  innuendo ;  but  when  the  1882 
judge  is  satisfied  of  that,  it  must  be  left  to  the  jury  to  say  whether  Capital  and 
the  publication  has  the  meaning  so  ascribed  to  it."  ^BaST^ 
Although  special  pleading  has  passed  away,  I  do  not  consider  ^ 

that  the  law  has  been  thereby  altered,  and  I  look  upon  the  case   ' 

first  quoted,  therefore,  not  as  declaring  any  change  in  the  law  on   

the  subject,  but  as  placing  in  its  true  light  what  the  law  always 
has  been,  namely,  that  it  is  for  the  Court  to  say  whether  the  pub- 
lication is  fairly  capable  of  a  construction  which  would  make  it 
libellous,  and  for  the  jury  to  say  whether  in  fact  that  construction 
ought,  under  the  circumstances,  to  be  attributed  to  it.  To  go 
further  than  this  would  be  to  say  that  the  question  of  libel  or  no 
libel,  is  at  one  and  the  same  time  a  question  for  the  jury,  and  a 
question  also  for  the  Court,  which  would  surely  be  an  anomaly  in 
English  law ;  and  that  the  question  ought  to  be  left  to  the  jury, 
with  this  proviso,  that  they  can  only  determine  it  effectively  in 
the  negative ;  for  if  they  determine  it  in  the  affirmative  their 
opinion  will  go  for  nothiug,  inasmuch  as  the  Court  will  afterwards 
determine  the  same  question  for  themselves  without  reference  to 
their  verdict.  Tlie  only  other  alternative  would  be  that  which 
the  Court  of  Appeal  in  this  case  have  adopted,  namely,  not  send- 
ing the  case  to  a  jury  at  all.  This  is  in  fact  saying  that,  although 
the  plaintiff  alleges  in  his  innuendo  that  the  circular  in  question 
was  calculated  to  give  rise,  in  the  minds  of  those  to  whom  it  was 
addressed,  to  the  inference  that  the  defendants  impugned  the  credit 
of  the  plaintiffs'  bank,  the  Court  will  settle  for  itself,  not  whether 
any  such  inference  could  reasonably  be  drawn  from  it  by  a  jury, 
but  whether  any  such  inference  would  be  drawn  from  it  by  per- 
sons of  the  class  to  which  it  was  addressed  (for  that  is  the  ques- 
tion), and  the  opinion  of  a  jury  is  not  needed.  I  very  much  doubt 
whether  there  is  any  authority  for  thus  dealing  with  the  question 
of  libel. 

AVhen  the  cases  which  have  a  contrary  aspect  come  to  be  ex- 
amined, it  will  be  found  that  they  in  no  wise  favour  the  proposi- 
tion that  the  question  of  libellous  construction  should  be  with- 
drawn from  the  jury,  but  establish  only  that  the  plaintiff  must 
shew  on  the  record  such  a  publication,  and  !?uch  extraneous  facts, 
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H.  L.  (E.)  if  any,  connected  therewith,  as  to  leave  room  for  a  jury  properly 
1882  to  declare  it  libellous.  I  will  shortly  refer  to  two  of  these  cases. 
Capital  AND  Goldstein  v.  Foss  (1)  the  supposed  libel  was  a  publication 
^Ban?^  emanating  from  a  trade  protection  society,  and  stating  that  the 
Henty  pl^iiitjff  Ji^d  been  reported  to  the  society  as  improper  to  be 
balloted  for  as  a  member  thereof.  This  statement,  standing  by 
itself,  was  held  by  the  Court  not  to  be  a  publication  properly 
capable  of  a  libellous  construction,  for  that  there  might  be  many 
reasons,  and  arbitrary  rules,  which  might  stand  in  the  way  of  the 
plaintiffs'  election  without  any  injarious  imputation  upon  him  ; 
nor,  indeed,  did  the  plaintiff  so  put  his  case.  What  the  plaintiff 
contended  gave  a  libellous  character  to  the  publication,  was  the 
fact  that  it  was  the  practice  of  the  society  in  question  to  use  this 
form  of  publication  as  a  means  of  conveying  to  the  members  of 
the  society  the  information  that  a  person  so  reported  as  not  fit  to 
be  a  member  of  it  was  a  swindler,  and  could  not  be  trusted.  This 
fact  the  plaintiff  had  alleged  in  his  declaration ;  and  if  he  had 
alleged  it  with  sufficient  certainty,  it  was  not  denied  by  the  Court 
that  the  publication  was  libellous.  But  unfortunately  for  him 
his  pleader  was  held  not  to  have  stated  this  fact  with  sufficient 
certainty  to  satisfy  the  requirements  of  justice  in  those  days.  It 
all  turned  upon  the  use  of  the  words,  the  said  society,"  which, 
taken  in  connection  with  the  context,  were  thought  to  convey  an 
ambiguous  reference ;  and  so  the  judgment  was  arrested,  and  the 
plaintiff  lost  the  benefit  of  his  verdict ;  a  signal  instance  indeed 
of  the  length  to  which,  in  those  days,  the  destructive  criticism  of 
the  Courts  in  construing  legal  proceedings  was  carried.  But  no 
complaint  was  made  of  misdirection  by  the  judge  in  leaving  the 
question  to  the  jury ;  nor  did  the  Court  profess  to  differ  with  the 
jury  as  to  the  publication  being  libellous,  upon  the  facts  which 
the  jury  had  before  them  ;  deciding  only  that  the  most  important 
of  those  facts  ought  to  have  been  stated  on  the  record,  and  that  it 
was  not  so  stated. 

The  case  of  Hearne  v.  Stoivell  (2)  is  of  a  similar  nature.  The 
libel  complained  of  consisted  of  a  charge  against  a  Koman 
Catholic  priest,  that  a  most  degrading  penance,  performed  on 
a  public  road,  had  been  imposed  by  him  on  a  penitent ;  and  he 
(1)  6  B.  &  C.  154.  (2)  12  A.  ^.  E.  710,  730. 
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complained  that  this  charge  had  injured  him  in  his  character  of   H.  L.  (E.) 

Eomaii  Catholic  priest.    This  was  the  substance  of  the  declara-  1882 

tion.    The  judge  left  it  to  the  jury  to  say  whether  the  publication  Capital  AifD 

was  libellous,  and  they  found  that  it  was.    A  new  trial  was  moved  Cotnties 

for  on  the  ground  of  misdirection,  and  refused  ;  but  the  judgment  v. 

Heuty. 

was  arrested  because  there  was  no  statement  on  the  record  in-   ' 

forming  the  Court  of  the  conduct  which  a  Koman  Catholic  priest  ^"'"'^  Penzapce. 
ought  to  pursue  in  imposing  penance.  Passing  by  some  other 
objection  which  had  been  made,  Lord  Denman  said,  '^This  we 
need  not  discuss,  for  an  independent  objection  appears  which  we 
think  must  prevail.  We  are  not  informed  by  the  declaration, 
and,  of  course,  we  can  take  no  judicial  notice,  of  the  manner 
in  which  the  plaintiffs  character  could  suffer  from  the  imputa- 
tion, being  ignorant  of  the  conduct  which  a  Koman  Catholic 
priest  ought  to  pursue  in  imposing  penance."  The  learned  Judge 
went  on  to  deny  that  the  fact  of  the  jury  having  found  it  to  be  a 
libel  was  enough  to  cure  this  defect,  and  insisted  that  the  facts 
and  circumstances  that  give  a  sting  to  a  publication  apparently 
innoxious  ought  to  be  brought  to  our  notice ;  for  we  could  not 
possibly  direct  judgment,  either  in  an  indictment  or  an  action 
against  a  libeller,  without  seeing  that  a  libel  has  been  published 
by  him."  This  then  was  the  decision ;  it  in  no  way  impugned 
the  finding  of  the  jury ;  still  less  did  it  declare  the  judge  to  have 
misdirected  them  in  leaving  the  question  of  libel  for  their  con- 
sideration :  but  it  rested  wholly  upon  the  proposition  that  those 
facts  which,  in  the  opinion  of  the  Court,  were  necessary  to  esta- 
blish the  libellous  character  of  the  publication,  were  not  stated 
on  the  record,  although  they  might  have  been,  and  indeed  were, 
to  some  extent,  given  in  evidence  before  the  jury.  Like  the  last 
case,  it  was  a  case  of  special  pleading  and  nothing  more.  I  am 
confirmed  in  my  opinion  as  to  the  true  bearing  of  this  decision 
by  the  comments  upon  it  of  the  Court  in  the  case  of  Capel  v. 
Jones  (1) :  "  It  is  somewhat  remarkable  that  the  plaintiffs  have 
not  ventured  to  aver  that  the  alleged  libel  is  calculated  to  injure 
them  in  their  calling  of  stockbrokers.  In  all  these  cases  if,  by  any 
reasonable  intcndnient,  a  jury  could  infer  that  the  publication 
complained  of  reflects  on  the  moral  conduct  or  the  professional 

(1)  4  V.  W 
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H.  L.  (E.)    reputation  of  the  plaintiff,  it  is  the  duty  of  the  Court  to  send 
1882       the  matter  before  them.    But  the  instances  are  by  no  means  rare 
Capital  AND      judgment  being  arrested,  when  the  Court  has  thought  that  by 

Counties    ^o  reasonable  intendment  could  the  libel  bear  the  construction 

Bank 

V.  put  upon  it  by  the  innuendoes.  Of  this  class  is  the  case  of  Eearne 
Y.  Sfowell  {I),  There  .  .  .  the  Court  arrested  the  judgment,  holding 

LordPemance.  ^j^^^  ^j^^  publication  was  uot,  ou  the  face  of  it,  libellous ;  and 
refusing,  even  upon  the  assumption  that  the  plaintiff  was  charged 
with  imposing  the  penance,  to  intend  that  the  jury  had  evidence 

7  before  them  of  an  injury  to  the  plaintiff,  which  the  declaration 

did  not  shew,  though  some  evidence  to  that  purpose  was  in  fact 
given." 

I  will  quit  this  part  of  the  subject  by  citing  the  opinion  of  a 
learned  judge,  who  was,  at  least,  as  well  versed  in  questions  of 
the  character  I  am  considering,  and  the  niceties  upon  which  judg- 
ments used  to  be  arrested,  as  any  of  his  contemporaries ;  I  mean 
Lord  Wensleydale.  In  Parmiter  v.  Coupland  (2),  that  learned 
Judge  is  reported  to  have  said:  A  publication  without  justiflca- 
tion  or  lawful  excuse,  which  is  calculated  to  injure  the  reputation 
of  another,  by  exposing  him  to  hatred,  contempt,  or  ridicule,  is  a 
libel.  Whether  the  particular  publication,  the  subject  of  inquiry, 
is  of  that  character,  and  would  be  likely  to  produce  that  effect,  is 
a  question  upon  which  a  jury  are  to  exercise  their  judgment  and 
pronounce  their  opinion  as  a  question  of  fact."  The  learned 
judge  is  here  only  speaking  of  libels  which  affect  reputation 
and  character ;  but  I  am  not  aware  that  those  which  affect  a 
man's  credit  in  his  trade  stand  upon  any  different  footing. 

I  am  therefore  of  opinion  that  if  a  publication,  either  standing 
alone,  or  taken  in  connection  with  other  circumstances,  is  reason- 
ably capable  of  a  libellous  construction,  it  is  for  a  jury,  and  not  for 
the  Court,  to  say  whether  a  libellous  construction  should  be  put 
upon  it.  The  question  being  not  what  a  Court  of  Law  might 
understand  by  it,  but  what  inferences  the  class  of  people  to  whom 
it  is  addressed  would  draw  from  the  language  used,  it  is  properly 
and  essentially  a  question  of  fact,  and  as  such  properly  devolves 
upon  a  jury.  I  do  not  mean  to  assert  that  the  jury  is  free  to 
draw  an  inference  of  defamation,  whatever  the  language  of  the 
(1)  12  A.  &  E.  719.  (2)  6  M.  &  W.  105,  108. 
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imputed  libel  may  be.    Tbe  Court  bave  the  rigbt,  and  tbe  duty,    H.  L.  (E.) 
to  bold  a  cbeck  upon  tbe  action  of  tbe  jury  in  sucb  matters,  and  1882 
to  see  tbat  tbe  defamatory  inference  is  one  whicb  witbout  doing  Capital  and 
violence  to  tbe  language,  can  be  reasonably  drawn.    But  it  bas  ^b^™^ 
no  rigbt  to  go  furtber  and  reject  tbe  defamatory  inference,  because  jj^J^y 

it  is  not  a  necessary  inference,  or  one  wbicb  tbe  Court  itself  would   

draw.    Tbere  is  I  conceive  considerable  danger  in  the  Court   . 

usurping  tbe  function  of  tbe  jury,  and  by  a  too  narrow  criticism 
of  tbe  language  of  a  publication,  rejecting  inferences  wbicb, 
tbougb  perbaps  not  logical,  are  sucb  as  people  of  illogical  minds 
(wbo  are  perbaps  tbe  majority)  would  draw.  For  it  must  be 
remembered  tbat  tbe  question  of  malice,  and  tbe  question  wbetber 
certain  language  is  or  is  not  defamatory,  are  distinct,  and  wbatever 
is  held  not  to  be  defamatory  is  equally  not  defamatory,  tbougb 
published  witb  tbe  most  malicious  intentions  and  objects.  It  is 
not  difficult  for  a  malicious  man  to  injure  bis  neighbour  by  care- 
fully selected  language,  avoiding  a  direct  charge,  or  anything 
like  a  necessary  inference  of  discredit ;  and  if  your  Lordships 
should  hold  tbe  present  publication  to  be  innocent,  you  will  I 
fear  go  far  to  invite  such  attempts. 

But  assuming  tbat  it  is  for  tbe  Court,  and  not  for  the  jury,  to 
say  whether  this  circular  was  libellous,  I  am,  I  confess,  strongly 
of  opinion  tbat  such  a  question  ought  to  be  answered  in  tbe 
affirmative.  I  doubt  wbetber  any  man  of  business  could  read 
this  circular,  and  not  be  led  to  the  conclusion,  tbat  tbe  defen- 
dants had  their  misgivings  as  to  tbe  plaintiffs'  solvency ;  I  do  not 
mean  to  say  tbat  tbere  might  not  possibly  be  other  reasons  for 
refusing  to  take  any  of  tbe  plaintiffs'  cheques,  on  wbatever 
branch  tbey  migbt  be  drawn ;  but  tbe  first  and  obvious  reason 
would  be,  tbat  tbe  defendants  doubted  if  sucb  cbeques  would  be 
paid. 

In  general  mankind  do  not  refuse  to  take  any  form  of  payment 
in  respect  of  wbicb  they  feel  a  confidence  tbat  it  will,  witbout 
difficulty,  be  convertible  into  money.  Tbere  are,  no  doubt,  in  tbe 
world  eccentric  individuals  wbo  may  bave  a  morbid  preference 
ibr  one  bank  note  or  security  over  anotber,  or  a  morbid  detesta- 
tion of  some  particular  form  of  monied  security  ;  wbicb  preference 
or  detestation  are  quite  independent  of  the  validity,  tbe  soundness, 
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H.  L.  (E.)  and  the  easy  convertibility  of  the  securities  in  question.  But 
1882  these  fancies  are  not  to  be  found  among  business  men,  and  pro- 
Capital  AND  vided  that  a  note,  or  cheque,  or  security  for  money,  is  known  by 
^rTn?^  them  to  be  perfectly  certain  to  be  easily  and  promptly  convertible 
into  cash,  it  is  quite  beyond  any  experience  that  I  possess,  to 
believe  that  such  securities  would  be  refused.  It  has  been  said 
in  argument  that  there  might  be  numerous  reasons  for  refusing  to 
take  the  plaintiffs'  cheques  besides  the  reason  that  their  credit 
was  doubtful,  and  that  it  is  therefore  unreasonable  to  pitch  upon 
this  last  as  the  meaning  to  be  conveyed  by  the  defendants'  circular. 
But  although  this  has  been  said,  I  have  not  heard  any  of  these 
so-called  numerous  reasons  stated  or  suggested,  nor  have  I  been 
able  to  imagine  any  of  them,  except,  perhaps,  the  extra  trouble 
involved  in  having  to  cash  cheques  on  various  branches  of  a 
country  bank.  But  this  interpretation  of  their  meaning  is 
excluded  by  the  fact  that  the  circular  equally  extends  to  cheques 
drawn  on  the  Chichester  branch,  which  there  would  be  no  diffi- 
culty or  trouble  in  cashing.  And  I  cannot  help  here  remarking 
that  if  the  circular  had  run  in  this  way,  that  Messrs.  Henty 
would  not  in  future  accept  any  cheques  drawn  on  the  plaintiffs' 
bank  except  those  drawn  on  the  Chichester  branch "  (which  is 
what  they  now  say  they  meant),  no  imputation  injurious  to  the 
bank's  credit  could  have  been  drawn  from  it,  and  no  trouble  could 
have  arisen.  But  in  whatever  way  the  circular  was  capable  of 
being  interpreted,  I  still  think  that  an  imputation  on  the  plaintiffs' 
credit  would  be  the  first  and  most  obvious  reason  for  it,  which 
would  arise  in  the  mind  of  any  one  reading  it.  It  must  always 
be  remembered  that  the  persons  to  whom  it  was  sent  knew  no 
more  than  the  public  at  large ;  they  knew  nothing  of  the  squabble 
with  Mr.  Hooper,  and  had  no  other  key  to  the  meaning  of  the 
circular  than  would  have  been  possessed  by  the  first  man  in  the 
street  who  might  have  read  the  circular  if  it  had  been  posted  on 
the  walls  of  the  town. 

Now  it  was  admitted  by  the  respondents'  counsel  in  argument, 
and  I  think  also  by  the  learned  judges  in  the  Court  below,  that 
if  such  a  circular  as  this  had  been  indiscriminately  published,  as 
by  sticking  it  on  a  wall,  it  would  have  had  the  effect  of  damaging 
the  plaintiffs'  credit.    The  responsibility  for  a  publication  may  be 
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affected  by  the  mode  in  which,  and  the  persons  to  whom,  the  H.  L.  (E.) 
publication  is  made,  but  the  meaning  of  the  words,  and  the  reason-  1882 
able  inferences  to  be  drawn  from  them  (supposing  always  that  Capital  and 
they  have  no  special  significance  to  the  particular  persons  to 
whom  they  are  addressed)  must  be  the  same,  however  published ; 
and  if  the  meaning  and  effect  of  the  circular  would  have  been 
injurious  to  the  plaintiffs'  credit  if  stuck  upon  a  wall,  why  should 
it  not  have  the  same  meaning  and  the  same  effect  if  received,  by 
a  man,  in  an  envelope?  I  am  not  at  this  moment  discussing 
whether  the  sending  of  this  circular  was  in  fact,  under  the  circum- 
stances, the  publication  of  a  libel.  I  have  already  said  that,  pro- 
vided it  was  done  innocently,  as  a  matter  of  business,  within  the 
definition  given  by  Parke  B.  in  Toogood  v.  Spy  ring  (1),  it  was 
a  protected  communication,  and  one  which,  without  proof  of 
actual  malice,  would  not  sustain  this  action.  But  I  am  assuming 
the  contrary  of  all  this ;  I  am  assuming  that  it  was  no  innocent 
step  taken  in  the  course  of  business,  but  a  wilful  act  done  without 
need  or  necessity,  and  with  intent  to  punish  or  injure  the  plaintiffs, 
and  solely  for  that  purpose,  and  so  published ;  I  am  considering 
the  question  whether  the  circular  contained  imputations  damaging 
to  the  plaintiffs'  credit  or  not ;  and  in  this  point  of  view  I  am 
quite  unable  to  perceive  why  the  circular,  if  posted  on  a  wall, 
should  carry  one  meaning  to  a  reader,  and  if  received,  by  the  same 
reader,  in  an  envelope,  should  convey  another  and  different 
meaning. 

The  innocence  and  lawfulness  of  this  circular  has,  in  argument, 
been  sustained  by  some  very  ingenious  reasoning.  Suppose,  it  is 
said,  that  this  paper  had  only  been  seut  to  one  person,  would  it 
be  libellous?  The  answer,  I  think,  depends  on  the  motive  or 
object  which  dictated  it.  If  it  was  sent  with  the  honest  desire  to 
save  that  person  the  inconvenience  of  having  cheques  drawn  on 
the  plaintiffs'  bank  refused  in  payment  by  the  defendants'  collec- 
tor, it  would  not  be  libellous.  If  it  was  sent  with  the  sole  desire 
to  cause  annoyance  or  injury  to  the  plaintiffs,  I  see  no  reason  why 
it  should  not  bo  libellous  though  only  sent  to  one  person.  A 
libel  does  not  require  publication  to  more  than  one  person.  But 
then  it  is  said,  Surely  the  defendants  had  a  right  to  refuse  the 

(1)  1  c.  ]\r.   1^.  \[yc>. 
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H.  L.  (E.)   plaintiffs'  cheques  ;  and  if  they  had  a  right  to  do  so,  why  had  they 
1882      not  a  right  to  say  they  should  do  so  ?    This  mode  of  argument 
Capital  AND  appears  to  me  to  beg  the  question.    Every  man  has,  but  for  the 
^Bank'^^    law  of  libel,  a  right  to  say  or  write  what  he  pleases.    His  pen  and 
Henty     tongue  are  his  own,  and  the  only  law  that  restrains  the  use  of 
  them  (I  am  exceptinof,  of  course,  those  occasions  upon  which 

Lord  Penzance.  ,  i         ,  n  •      ,       i  i  ,    i  m 

  words  written  or  spoken  become  acts)  is  the  law  of  libel.  To 

assert,  therefore,  that  in  the  case  supposed  a  man  has  a  right 
to  issue  a  circular  of  this  character,  is  to  assert  that  it  would 
not  be  a  libel  if  issued,  which  is  the  very  point  that  has  to  be 
established. 

There  are  cases,  no  doubt,  in  which  although  a  man  acts 
maliciously,  or  with  a  desire  to  annoy  or  injure  another,  he  may 
not  be  responsible,  because  he  is  only  exercising  some  right  that 
belongs  to  him,  such  as  erecting  on  his  own  land  some  structure 
of  a  kind  which  he  knows  will  annoy  his  neighbour,  for  the  sole 
purpose  of  effecting  that  result.  Many  other  cases  might  be  put 
in  connection  with  positive  rights,  the  exercise  of  which  does  not 
cease  to  be  lawful,  though  the  motive  that  dictates  and  shapes 
their  exercise  may  be  malicious.  But  the  right  of  publishing 
statements  which  are  injurious  to  another  is  not  a  right  of  this 
kind  ;  it  is  a  right  only  subject  to  the  limitations  of  the  law  of 
libel,  and  if  it  exceed  those  limitations  it  becomes  an  actionable 
wrong. 

Some  illustrations  may  be  put.  A  bill-discounter,  or  banker 
who  discounts  bills  of  exchange,  may  have  made  up  his  mind  not 
to  discount  A.  B.'s  bills,  and  he  may  not  know,  and  probably 
could  not  know,  which  of  his  customers  might  bring  such  bills  to 
him  for  discount.  Would  he  be  justified  then  in  sticking  up 
against  the  walls  of  his  office,  or  sending  to  all  his  customers,  a 
notice  that  he  would  not  discount  any  bill  on  which  A.  B.'s  name 
appeared  ?  And  if  it  was  proved,  from  his  own  declarations,  that 
he  did  not  in  the  least  doubt  A.  B.'s  solvency  in  fact,  but  that  he 
had  done  this  with  the  express  purpose  of  injuring  A,  B.'s  credit, 
would  he  be  free  from  liability  as  having  only  told  his  customers 
that  he  meant  to  refuse  A.  B.'s  bills,  which  he  had  a  right  to 
refuse  if  he  pleased  ? 

A  similar  case  may  be  put  from  social  life.    It  would  be  quite 
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permissible  that  a  man  should  refuse  a  friend's  invitation  to  his  n.  L.  (E.) 

house,  because  he  kuew  that  he  should  meet  A.  B.  there,  and  he  1882 

did  not  wish  to  do  so.   But  would  it  be  permissible  that  he  should  capital  ani 

issue  a  circular  to  all  his  friends  at  whose  houses  he  might  ^baiS^ 

expect  to  meet  A.  B.,  and  announce  to  them  that  he  should  ^• 

.  ...  IIenty. 

refuse  to  meet  him,  and  should  refuse  all  invitations  to  do  so  ? 

And  if  this  might  be  done  innocently,  and  for  the  genuine 

purpose  of  avoiding  A.  B.'s  society,  which  he  had  a  right  to 

do,  would  it  still  be  innocent,  and  not  libellous,  if  it  turned  out 

that  he  had  done  it  on  purpose  to  throw  a  slur  upon  A.  B.'s 

character  ? 

I  cannot  doubt  that  these  questions  must  be  answered  in  the 
negative.  To  say  that  a  man  is  at  liberty  maliciously  to  injure 
another  by  a  written  publication  without  any  better  excuse,  or 
occasion  for  making  it,  than  the  indulgence  of  animosity,  spite, 
or  passion,  and  that  the  injured  man  is  without  redress,  is  to  say 
that  the  law  of  libel  does  not  exist.  Malice  has  always  been  held 
to  be  the  gist  of  an  action  of  libel;  and  the  only  difference 
between  what  is  called  a  privileged  occasion,  and  one  not  so 
privileged,  is  that  the  law  infers  malice  in  the  latter  case,  while  it 
requires  proof  of  actual  malice  in  the  former;  but  when  that 
proof  has  been  given  the  right  of  action  is  complete  what- 
ever the  occasion  may  be.  Assuming  that  an  imputation  against 
character,  or  credit  in  trade,  is  untrue,  injury  to  the  plaintiff  and 
malice  on  the  part  of  the  defendant  are,  in  my  opinion,  the 
efificient  elements  of  an  actionable  libel.  All  this  is  fully  dis- 
cussed in  the  judgment  of  the  Court  delivered  by  Bay  ley  J.  in 
Bromage  v.  Prosser  (1). 

Then  again,  it  is  said  that  the  circular,  in  terms,  said  nothing 
about  the  plaintiffs'  credit,  and  that  it  would  be  enlarging  the 
la,nguage  of  it,  without  warrant,  to  construe  it  in  a  sense  injurious 
to  that  credit.  But  the  actual  words  of  a  publication  are,  in  my 
opinion,  by  no  means  the  limit  of  the  ideas  and  impressions 
which  they  may  be  calculated  to  convey.  The  case  of  Woohioth 
V.  Meadows  (2),  affords  a  good  example  of  this,  where  it  Wiis  held 
that  words  which  not  only  did  not  charge  a  crimiiuil  offence,  but 
which,  on  the  face  of  them,  did  indeed  repudiate  such  a  charge, 
(I)  4  B.  &  C.  1257.  (L>)  r>  East,  4G3. 
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H.  L.  (E.)   were,  nevertheless  libellous  as  being  calculated  to  convey  to  the 
1882      hearers  of  them  a  criminal  imputation.   "  Whatever  words  have  a 
Capital  and  tendency  to  hurt,  or  are  calculated  to  prejudice  a  man  who  seeks 
^Bais™         livelihood  by  any  trade,  or  business,  are  actionable,"  said 
Henty     -^^y^^y  Whitaker  v.  Bradleij  (1).    In  Mr.  Holt's  book  on 

Libel  the  following  is  the  second  definition  given  of  what  con- 
stitutes a  libel  against  a  private  person — "Libels  which  have  a 
tendency  to  injure  him  in  his  office,  profession,  calling  or  trade." 
That  this  "tendency"  is  the  true  test  of  the  publication  being 
libellous  or  not,  and  not  the  mere  primary  meaning  of  the  defend- 
ant to  be  gathered  from  the  words  he  has  used,  is,  I  think,  well 
established  by  authority. 

In  Saire  v.  Wilson  (2)  the  judge  had  left  it  to  the  jury  to 
say  whether  the  defendant  intended  to  injure  the  plaintiff.  This 
the  Court  held  to  be  wrong.  If  the  *  tendency  '  of  the  publica- 
tion was  injurious  to  the  plaintiff,  then  the  law  will  presume  that 
the  defendant  by  publishing  it  intended  to  produce  that  injury 
which  it  was  calculated  to  effect.  If  it  had  that  tendency,  no 
doubt  it  was  a  libel,"  said  Littledale  J.  In  that  case  the  intention 
of  the  defendant  to  injure  the  plaintiff  was  inferred  from  "  the 
tendency  "  of  his  publication.  This  case  is  stronger  against  the 
defendant,  for  the  hypothesis  upon  which  I  am  considering  whether 
the  circular  is  libellous  is,  that  the  defendant  did  actually  intend 
to  injure  the  plaintiff. 

It  comes  to  this,  therefore,  in  my  opinion,  that  the  only  real 
question  which  arises  in  determining  whether  the  language  of  this 
circular  is  libellous,  is  whether  it  would  be  calculated  to  raise  in 
the  minds  of  those  to  whom  it  was  addressed,  an  imputation 
against  the  solvency  or  credit  of  the  plaintiffs,  or  not.  For  the 
reasons  I  have  already  given,  I  am  of  opinion  that  it  was  so  cal- 
culated, and  if  it  properly  devolves  upon  your  Lordships  to  say 
whether  the  language  of  the  circular  is  libellous,  I  am  therefore 
of  opinion  that  it  was  so.  But,  as  I  have  above  stated,  this 
question  is,  in  my  view  of  the  law,  a  question  for  the  jury  and  not 
for  the  Court ;  the  language  of  the  circular  being  capable  of 
the  construction  which  the  plaintiffs  have  put  upon  it  in  their 
innuendo. 

(1)  7  D.  &  E.  650.  (2)  9  B.  &  C.  645. 
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Upon  the  whole  then,  this  case  ought,  I  think,  to  be  again  sub-    H.  L.  (E.) 
mitted  to  a  jury.    As  to  the  language  of  the  circular,  the  ques-  1882 
tion  for  the  jury  would  be  whether,  putting  such  a  meaning  and  Capital  and 
construction  on  it  as  in  their  opinion  would  be  put  on  it  by  the  Counties 
persons  to  whom  it  was  addressed,  an  imputation  against  the  v. 

plaintiffs'  credit  would  be  thereby  conveyed ;  and  if  so,  they   * 

should  find  the  circular  to  be  in  its  language  libellous,  it  being 
for  the  plaintiffs  to  establish  that  proposition  to  their  satisfaction. 
But  the  main  question  for  them  would  arise  upon  the  circum- 
stances under  which,  and  the  persons  to  whom,  the  circular  was 
published.  These  matters  should  be  left  to  the  jury,  to  enable 
the  judge  and  the  Court  to  determine  whether  the  occasion  was 
a  privileged  one  or  not,  as  was  decided  in  Bromage  v.  Prosser  (1). 
If  the  jury  should  find  that  the  circular  was  innocently  published 
in  discharge  of  a  duty,  or  as  a  matter  of  business,  within  the 
definition  above  referred  to  (which  was  given  in  Toogood  v. 
Spyring  (2) ),  the  publication  would  be  privileged.  The  onus  of 
establishing  that  it  was  so  lies,  I  think,  upon  the  defendants. 

A  third  question,  as  a  matter  of  law,  presents  itself,  whether, 
although  the  occasion  was  privileged,  there  was  any  actual  malice 
on  the  defendants'  part ;  but  in  the  circumstances  of  this  case  this 
question  hardly  arises,  except  as  a  matter  of  form ;  for  the  con- 
siderations which  would  induce  the  jury  to  find  the  circular  to 
have  been  issued  innocently,  in  discharge  of  a  dut}',  must  prac- 
tically negative  all  actual  malice  in  taking  that  step. 

I  therefore  think  that  the  judgment  of  the  Court  of  Appeal 
should  be  reversed. 

LoED  Blackburn : — 

My  Lords,  the  plaintiffs'  claim  is  thus  stated  :  "  1.  The  plain- 
tiffs are  bankers,  and  the  defendants  are  brewers.  2.  ^J'he  defen- 
dants falsely  and  maliciously  wrote  imd  published  of  the  plaintiffs 
the  letter  following :  *  Messrs.  Henty  Sons  hereby  give  notice 
that  they  will  not  receive  in  payment  clieques  drawn  on  any  of 
the  branches  of  the  Capital  and  Counties  Bank  (hite  the  Hamp- 
shire and  North  Wilts).  Westgate,  Chichester,  2nd  December, 
1878.'    Meaning  thereby  that  the  plaintiffs  were  not  to  be  relied 

,  (1)  4  B.  &  C.  2Cu.  (•_>)  1  C.  ]\r.  .1-  \\.  193. 
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H.  L.  (E.'^   upon  to  meet  the  cheques  drawn  on  them,  and  that  their  position 
1882       was  such  that  they  were  not  to  be  trusted  to  cash  the  cheques  of 
Cap^^I^!and  their  customers." 

Counties       ^j^q  statement  of  defence  sets  out  the  circumstances  under 
Bank 

V.        which  the  defendants  allege  that  the  letter  was  published,  and 

 '     proceeds :  "  9.  The  defendants  thereupon,  as  they  lawfully  might 

Lord  Blackburn.  ^^^^  their  Said  tenants  the  letter  in  paragraph  2  of  the 
statement  of  claim  set  out,  which  is  the  writing  and  publishing 
complained  of,  and  for  which  the  present  action  is  brought.  The 
defendants  deny  that  the  said  letter  under  the  circumstances 
aforesaid  is  a  libel.  10.  The  defendants  say  that  the  occasion  of 
sending  the  said  letter  to  their  tenants  as  aforesaid  was  privileged. 
11.  The  defendants  deny  the  innuendo  alleged  in  paragraph  2  of 
the  statement  of  claim,  and  say  that  the  said  letter  does  not  bear 
the  said  alleged  meaning.  12.  The  defendants  deny  each  and 
every  of  the  allegations  set  forth  in  paragraph  3  of  the  statement 
of  claim." 

On  the  trial  evidence  was  given  on  both  sides,  and  on  the 
proof  being  completed  the  case  was  left  to  the  jury,  who  did  not 
agree,  and  were  discharged.  The  plaintiffs  desire  that  the  case 
should  go  for  trial  before  another  jury.  The  defendants'  conten- 
tion is,  that  they  are  entitled  to  judgment  on  the  ground  that,  if 
the  jury  had  found  in  favour  of  the  plaintiffs  every  circumstance 
relating  to  the  publication  which  the  evidence  could  prove,  and 
even  though^the  jury  had  found  that,  in  their  opinion,  the  letter 
was  libellous,  the  Court  ought  to  come  to  the  conclusion  that  the 
letter  published  [under  those  circumstances  was  no  libel,  and 
acting  on  its  own  conclusion  give  judgment  for  the  defen- 
dants, not  setting  that  verdict  aside  as  not  satisfactory,  but  letting 
it  stand  and  giving  judgment  for  the  defendants,  notwithstanding 
that  verdict.  If  this  is  right,  it  follows  that  the  case  ought  not  to 
be  sent  to  another  jury. 

The  decision  of  the  cause  depends,  first,  on  the  question  what 
is  the  province  of  the  Court  in  an  action  for  libel,  and  whether, 
where  the  writing  is  such  that  opinions  might  differ  as  to  whether 
it  is  a  libel  or  not,  the  Court  can  give  judgment  for  the  defendant, 
on  the  ground  that,  though  the  jury  have  found  that,  in  their 
opinion  the  writing  is  a  libel,  the  Court  do  not  think  it  made  out 
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to  be  a  libel ;  that  is  a  question  of  great  public  interest ;  secondly,   H.  L.  (E.; 
whether,  supposing  that  this  can  be  done,  the  state  of  the  evidence  1882 
in  this  case  as  to  the  publication  is  such  that  the  Court  ought  to  capital  anb 
come  to  the  conclusion  that  this  is  no  libel.    This  is  of  import-  ^^^^^^ 
>ance  to  the  parties,  but  except  in  so  far  as  it  may  illustrate  the     ^  ^-^^ 

meaning  of  the  first  general  proposition,  it  is  not  of  general  im-   

portance.    I  have  had  and  still  have  very  great  difficulty  in       — - 
making  up  my  mind  on  this  second  branch  of  the  case.    I  will 
first  state  my  opinion  on  the  first  question. 

A  libel  for  which  an  action  will  lie,  is  defined  to  be  a  written 
statement  published  without  lawful  justiflcation,  or  excuse,  cal- 
culated to  convey  to  those  to  whom  it  is  published  an  imputation 
on  the  plaintifis,  injurious  to  them  in  their  trade,  or  holding 
them  up  to  hatred,  contempt,  or  ridicule.  It  must  be  shewn  by 
evidence  that  there  was  a  writing,  and  that  it  was  published.  I 
shall  afterwards  say  something  as  to  what  publications  are  privi- 
leged, so  as  to  afford  a  lawful  justification  or  excuse  for  the  publi- 
<jation,  though  calculated  to  convey  a  libellous  imputation.  But, 
independently  of  all  questions  as  to  privilege,  the  manner  of  the 
publication,  and  the  things  relative  to  which  the  words  are  pub- 
lished, and  which  the  person  publishing  knew,  or  ought  to  have 
known,  would  influence  those  to  whom  it  was  published  in  putting 
s.  meaning  on  the  words,  are  all  material  in  determining  whether 
the  writing  is  calculated  to  convey  a  libellous  imputation.  There 
are  no  words  so  plain  that  they  may  not  be  published  with  refer- 
ence to  such  circumstances,  and  to  such  persons  knowing  these 
circumstances,  as  to  convey  a  meaning  very  different  from  that 
which  would  be  understood  from  the  same  words  used  under 
different  circumstances. 

I  think  that  from  the  earliest  times  it  has,  by  the  law  of 
England,  been  the  province  of  the  Court  to  say  wliethor  words 
published  in  writing  were  a  libel  or  not;  and  in  order  that  a 
Court  of  error  might  have  before  it  the  materials  for  enabling  it 
to  say  whether  the  decision  of  the  Court  below  was  right  or  not, 
the  plaintiff  was,  by  the  old  rules  of  pleading,  required  to  place 
all  those  materials,  on  which  ho  relied,  upon  the  record.  The 
words  themselves  must  have  been  set  out  in  the  declaration  or 
indictment,  in  order  that  the  Court  might  be  able  to  judge 
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H„  L.  (E.)   whether  they  were  a  libel  or  not.    And  this  still  remains  the  law 

1882      (see  Bmdlaugh  v.  The  Queen  (1) ;  Harris  v.  Warre  (2)  ). 
Caiital  AND     III  construing  the  words  to  see  whether  they  are  a  libel,  the 
^Bank^^    Court  is,  where  nothing  is  alleged  to  give  them  an  extended  sense, 
^.        to  put  that  meaning  on  them  which  the  words  would  be  under- 
"  *     stood  by  ordinary  persons  to  bear,  and  say  whether  the  words  so 
Loid  Blackburn.  ^j^(jgj,g^QQ(j      Calculated  to  convey  an  injurious  imputation.  The 
question  is  not  whether  the  defendant  intended  to  convey  that 
imputation ;  for  if  he,  without  excuse  or  justification,  did  what  he 
knew  or  ought  to  have  known  was  calculated  to  injure  the  plain- 
tiff, he  must  (at  least  civilly)  be  responsible  for  the  consequences, 
though  his  object  might  have  been  to  injure  another  person  than 
the  plaintiff,  or  though  he  may  have  written  in  levity  only.  As 
was  said  in  the  opinion  of  the  judges  delivered  in  the  House  of 
Lords  during  the  discussion  of  Fox's  Bill,  I  think  quite  justly,  no 
one  can  cast  about  firebrands  and  death,  and  then  escape  from 
being  responsible  by  sayiog  he  was  in  sport. 

If  there  were  circumstances  relating  to  the  publication  which  it 
was  alleged  caused  the  words  to  bear  a  more  extended  sense  than 
they  would  otherwise  do,  the  law  was  that  those  must  be  stated 
on  the  record,  in  order  to  enable  the  Court  to  judge  whether  the 
words  understood  with  reference  to  those  circumstances  bore  that 
more  extended  sense,  or  else  those  circumstances  could  not  be 
looked  at  in  favour  of  the  plaintiff.  Great  nicety  was  required  in 
setting  out  those  circumstances,  and  the  rule  of  pleading  has  been 
altered  in  that  respect  by  the  Common  Law  Procedure  Act,  1852, 
and  the  Judicature  Act ;  but  the  law  which  gave  rise  to  the  old 
mode  of  pleading  has  not  been  altered  by  those  Acts.  I  shall  say 
more  as  to  the  effect  of  this  change  in  the  mode  of  pleading  after- 
wards. It  never  was  disputed  that  there  was  much  which  could 
only  be  decided  by  the  jury.  Whether  the  words  as  published 
bore  the  meaning  alleged  where  there  was  an  innuendo,  or  any 
libellous  imputation  where  there  was  no  innuendo,  was  a  question 
which  the  defendant  could  raise  on  the  general  issue,  and  the 
jury  must  decide  that  question  when  raised. 

But  there  were  a  series  of  decisions,  the  last  and  most  important 
of  which  was  the  famous  case  of  the  Dean  of  St.  Asaph.  The 
(1)  3  Q.  B.  D.  607.  (2)  4  C.  P.  D.  125. 
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fullest  and  best  report  of  that  case  is  that  prepared  by  Lord  H.  L.  (E.) 

Glenbervie,  and  published  under  the  name  of  B,  v.  Shiplet/  (1).  1882 

The  headnote,  I  think  very  accurately,  states  what  was  decided  capital  aitd 

by  the  majority  of  the  Court.    "  On  the  trial  of  an  indictment  ^^^^^ 

for  a  libel  the  only  questions  for  the  jury  are  the  fact  of  publica-  v. 

Henty. 

tion,  and  the  truth  of  the  innuendoes.  The  question  of  libel  or  no   * 

libel  is  necessarily  a  question  of  law  for  the  sole  consideration  of  Blackburn. 

the  Court  out  of  which  the  record  comes,  and  on  which  the  judge 

at  the  trial  is  not  called  upon  to  give  his  opinion  to  the  jury." 

Lord  Mansfield  laid  it  down  that  "  by  the  constitution  the  jury 

ought  not  to  decide  the  question  of  law  whether  such  a  writing,  of 

such  a  meaning,  published  without  a  lawful  excuse,  be  criminal. 

They  cannot  decide  it  against  the  defendant,  because  after  verdict 

it  remains  open  upon  the  record ;  therefore  it  is  the  duty  of  the 

judge  to  advise  the  jury  to  separate  the  question  of  fact  from  the 

question  of  law ;  and  as  they  ought  not  to  decide  the  law,  and  the 

question  remains  entire  upon  the  record,  the  judge  is  not  called 

upon  necessarily  to  tell  them  his  own  opinion.  It  is  almost  peculiar 

to  the  form  of  prosecution  for  a  libel  that  the  question  of  law 

remains  entirely  for  the  Court  upon  the  record,  and  that  the  jury 

cannot  decide  it  against  the  defendant ;  so  that  a  general  verdict 

that  the  defendant  is  guilty  is  equivalent  to  a  special  verdict 

in  other  cases.    It  finds  all  which  belongs  to  the  jury  to  find,  and 

finds  nothing  as  to  the  question  of  law.    Therefore  when  a  jury 

have  been  satisfied  as  to  every  fact  within  their  province  to  find, 

they  have  been  advised  to  find  the  defendant  guilty,  and  in  that 

shape  they  take  the  opinion  of  the  Court  upon  the  law."  {2) 

Willes  J.  dissented  from  the  reasons  given  by  Lord  Mansfield, 
though  agreeing  in  his  conclusion  that  there  should  not  be  a  new 
trial,  and  that  the  judgment  of  the  Court  should  be  given  on  the 
verdict  found  in  that  case,  as  on  a  verdict  of  guilty.  And  it  is 
wortli  while  to  point  out  in  what  respect  he  dissented.  Willes  J. 
said,  "I  conceive  it  to  be  the  law  of  this  country  that  the  jury» 
upon  a  plea  of  not  guilty,  or  upon  the  general  issue,  ufon  an 
indictment  or  information  lor  a  libel,  have  a  constitutional  ri_:ht, 
if  they  think  fit,  to  examine  the  innocence  or  criminality  of  the 
paper,  notwithstanding  there  is  sufficient  proof  given  of  the  publi- 
(1)  4  Doug.  To.  (2)  I  Don-.  164,  Us'n 
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H.  L.  (E.)   cation.    Secondly,  I  conceive  it  to  be  law  that  if,  upon  sucli 
1882       examination,  the  jury  should,  contrary  to  the  judge's  direction, 
Capital  and  acquit  the  defendant  generally,  such  a  jury  are  not  liable  either 
^BaJk^^    to  attaint,  fine,  or  imprisonment ;  nor  can  this  Court  set  aside  the 
verdict  of  deliverance  by  a  new  trial,  or  by  any  other  means  what- 

Henty.  -i  ^ 

  soever  "  (1).    He  proceeds  to  shew  that  he  thought  that  a  direc- 

  '  tion  to  the  jury,  that  if  they  were  satisfied  of  the  truth  of  the 

innuendoes  and  publication  they  were  bound  in  point  of  law 
to  find  the  defendant  guilty,  though  sanctioned  by  many  great 
authorities,  was  wrong.  He  says :  "  So  far  as  my  opinion  goes,  I 
am  still  free  to  confess  I  think  it  is  fit,  it  is  meet  and  prudent  that 
the  jury  should  receive  the  Law  of  Libels  from  the  Court.  But  if 
my  concession  is  extended  an  iota  further,  to  mean  that  under  all 
the  circumstances,  if  the  innuendoes  are  proved,  the  jury  are  bound 
to  find,  and  must  find,  the  defendant  guilty,  I  must  beg  leave  to 
repudiate  the  idea ;  as  upon  the  maturest  consideration  I  say  the 
jury  are  not  bound  to  find  the  defendant  guilty,  but  may  give 
a  general  verdict  of  acquittal  without  being  obliged  to  give  their 
reasons  "  (2). 

It  seems  to  me  clear  that  whilst  Lord  Mansfield  held  that  the 
question  of  libel  or  no  libel  was  one  exclusively  for  the  Court, 
Willes  J.  held  that  it  was  also  a  question  for  the  jury ;  but  he 
did  not  hold  it  to  be  a  question  exclusively  for  the  jury.  On  the 
contrary,  whilst  holding  that  if  the  jury  found  the  defendant  not 
guilty  it  was  conclusive  in  his  favour,  he  expressly  held  that  after 
a  verdict  of  guilty  it  still  was  competent  for  the  defendant  to  take 
the  opinion  of  the  Court  as  to  whether  the  publication  was  libel- 
lous or  not.  He  says  (p.  176),  "  If  it "  (the  tract  which  the  Dean 
had  published)  "contains  nothing  but  what  Lord  Somers  would 
have  approved,  and  the  Convention  Parliament  have  warranted  " 
(which  is  what  the  Dean  had  asserted  in  an  advertisement)  **  then 
the  publication  is  harmless  and  inoffensive;  but  if  it  tends  to 
excite  the  people  to  take  arms,  to  alter  the  established  represen- 
tation of  this  country  without  the  consent  of  Parliament,  it  may 
not  only  be  seditious  but  nearly  treasonable.  I  give  no  opinion 
upon  this  head,  as  this  will  be  a  proper  subject  of  discussion  if 
a  motion  is  made  in  arrest  of  judgment"  A  motion  was  made  in 
(1)  4  Doug.  171.  (2)  4  Doug.  174,  175. 
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arrest  of  judgment,  and  the  judgment  was  arrested.    I  have   H.  L.  (E.) 
never  seen  any  report  of  the  grounds  on  which  the  judgment  was  18S2 
arrested.  Capi^axd 

It  is  no  longer  material  whether  Lord  Mansfield  or  Willes  J.  ^^^^^^ 
was  riffht  in  his  view  of  the  law  as  it  stood  in  1784,  for  by 

Henty. 

32  Geo.  3  c.  60  it  is  enacted  by  the  1st  section  what  the  law   * 

shall  be  in  future.  The  Legislature  has  adopted  almost  the 
words  and  quite  the  substance  of  that  part  of  Willes  J.'s  judg- 
ment which  I  have  first  quoted ;  and  from  that  time,  a.d.  1792, 
there  can  be  no  doubt  that  a  defendant  cannot  be  convicted  of 
libel  unless  the  jury  find  that  the  tendency  of  the  [publication  was 
libellous.  But  the  Legislature,  passing  an  enactment  in  favour  of 
defendants,  had  no  intention  to  put  them  in  a  worse  position  than 
before,  and  to  make  the  verdict  of  a  jury  conclusive  against  the 
defendants.  Nor  did  they  enact  that  the  judge  might  not  in  this, 
as  in  other  criminal  cases,  direct  the  jury  to  acquit  because  he 
thought  that  the  case  had  failed  in  law ;  it  would,  I  think,  have 
been  very  injudicious  to  do  so,  for  jurors  are  sometimes  excited 
against  defendants,  though  more  commonly  they  are  excited  in 
their  favour.  And  the  Legislature  by  the  4th  section  provided 
that  the  defendant  should  still,  though  found  guilty  by  the  jury, 
have  the  power  to  take  the  opinion  of  the  Court  on  the  question 
of  law,  by  moving  in  arrest  of  judgment  as  before  that  Act. 

The  case  of  E,  v.  Shipley  (1)  was  a  criminal  proceeding  at  the 
instance  of  the  Crown,  and  32  Geo.  3  c.  60  is  in  terms  con- 
fined to  such  proceeding?.  But  though  no  doubt  the  Court  has 
more  power  to  set  aside  verdicts  in  civil  cases,  there  is  no  reason 
why  the  functions  of  the  Court  and  jury  should  be  difierent  in 
civil  proceedings  for  a  libel,  and  in  criminal  proceedings  for  a 
libel.  And  accordingly  it  has  been  for  some  years  generally 
thought  that  the  law,  in  civil  actions  for  libel,  was  the  same  as  it 
had  been  expressly  enacted  that  it  was  to  be  in  criminal  pro- 
ceedings for  libel. 

It  certainly  had  always  been  my  impression  that  there  was  a 
difference  between  the  position  of  the  prosecutor,  or  plaintiff,  and 
that  of  the  defendant.  The  onus  always  was  on  the  prosecutor 
or  plaintiff  to  shew  that  the  words  conveyed  the  libellous  imputa- 

(1)  I  Uoug.  73. 
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H.  L.  (E.)   tion,  and  if  be  failed  to  satisfy  that  onus,  whether  he  had  done  so 
1882      or  not  being  a  question  for  the  Court,  the  defendant  always  was 
Capital  and  entitled  to  go  free.    Since  Fox's  Act  at  least,  however  the  law 
^'bank^^    may  have  been  before,  the  prosecutor  or  plaintiff  must  also  satisfy 
Henty     ^  ^"^^  words  are  such,  and  so  published,  as  to  convey  the 

— '     libellous  imputation.    If  the  defendant  can  get  either  the  Court 

  *  or  the  jury  to  be  in  his  favour,  he  succeeds.    The  prosecutor,  or 

plaintiff,  cannot  succeed  unless  he  gets  both  the  Court  and  the 
jury  to  decide  for  him. 

Now  it  seems  to  me  that  when  the  Court  come  to  decide 
whether  a  particular  set  of  words  published  under  particular 
circumstances  are  or  are  not  libellous,  they  have  to  decide  a  very 
different  question  from  that  which  they  have  to  decide  when 
determining  whether  another  tribunal,  whether  a  jury  or  another 
set  of  judges  might,  not  unreasonably,  hold  such  words  to  be 
libellous.  In  fact  whenever  a  verdict  has  passed  against  a  de- 
fendant in  a  case  of  libel,  and  judgment  has  been  given  in  the 
Court  below,  those  who  bring  their  writ  of  error  on  the  ground 
that  there  was  no  libel,  assert  that  both  the  jury  and  the  Court 
below  have  gone  wrong :  but  they  are  not  called  upon  to  say  that 
the  words  were  incapable  of  conveying  the  libellous  imputation ; 
it  is  enough  if  they  can  make  out,  to  the  satisfaction  of  the  Court 
in  error,  that  the  onus  of  shewing  that  they  do  convey  such  an 
imputation  is  not  satisfied ;  and  there  are  numerous  cases  in  which, 
after  a  verdict  for  the  plaintiff  and  judgment  for  him,  that 
judgment  has  been  set  aside  in  error. 

It  was  argued  by  the  appellants'  counsel  at  your  Lordships' 
bar  that,  if  the  words  were  capable  at  all  of  conveying  the 
libellous  imputation,  the  plaintiff  had  a  right  to  have  the  ques- 
tion left  to  the  jury.  I  asked  for  authorities  for  the  pro- 
position laid  down  by  the  plaintiffs'  counsel,  in  addition  to  the 
expressions  used  by  Grove  J.  and  Denman  J.,  which  cer- 
tainly look  as  if  those  learned  Judges  took  that  view.  Two, 
and  only  two  authorities  were  produced.  Some  expressions  used 
by  Wilde  C.J.  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  Sturt  v.  Blaggf  (1)  were  cited,  but  they,  I  think,  do 
not  bear  the  meaning  supposed.    No  question  of  this  kind  was 

(1)  10  Q.  B.  908. 
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'before  the  Court ;  the  decision  of  the  Court  is  in  the  last  sen-   H.  L.  (E.) 
tence  of  the  judgment — "  With  or  without  the  innuendo  in  either  1882 
case,  I  think  the  plaintiff  entitled  to  judgment :  for  the  letter  in  capital  and 
itself  discloses  a  cause  of  action,  and  is  also  such  as  to  justify  the  C^nties 
finding  of  the  truth  of  the  innuendo  " — and  in  my  opinion  no  one 
who  reads  the  letter  can  doubt  that  this  was  quite  accurate. 

The  other  case  relied  on  as  an  authority  was  Hart  v.  Wall  (1), 
where  the  Common  Pleas,  consisting  of  Lord  Coleridge  and 
Lindley  J.,  set  aside  a  nonsuit  entered  by  Archibald  J.  after 
consulting  Quain  J.  If  the  letters  there  complained  of  were  only 
actionable  as  being  in  the  nature  of  slander  of  title,  it  would 
seem  that  the  nonsuit  was  right,  for  there  was  no  evidence  that 
the  defendant  was  doing  more  than  defend  his  own  title,  no 
evidence  of  malice — and  malice  is  necessary  to  support  that 
action ;  but  if  the  letters  contained  libellous  imputations  on  the 
plaintiffs  personally,  evidence  of  malice  was  not  required.  Lord 
Mansfield  expressly  said  in  B.  v.  Shipley  (2):  "Every  circum- 
stance which  tends  to  prove  the  meaning  is  every  day  given  in 
•evidence,  and  the  jury  are  the  only  judges  of  the  meaning,  and 
must  find  the  meaning ;  "  and  if  the  words  were  reasonably  capable 
of  a  meaning  which  in  the  opinion  of  the  Court  would  be  libellous 
on  the  plaintiffs  personally,  I  think  there  can  be  no  doubt  that  it 
ought  to  have  been  left  to  the  jury  to  say  whether  the  words  bore 
that  meaning,  and  the  nonsuit  was  wrong ;  and  those  who  pre- 
pared the  headnote  in  Hart  v.  Wall  (1)  seem  so  to  have  understood 
the  decision  in  banc. 

I  am  unable  on  perusing  the  report  to  make  out  what  was  the 
meaning  which  the  letters  were  supposed  to  be  capable  of  bearing, 
which  it  was  held  would  be  libellous.  And  it  may  be  that  it  was 
thought  not  only  that  it  was  for  the  jury  to  find  the  meaning 
(which  Lord  Mansfield  admitted),  and  also  that  the  jury  were  not 
bound  to  find  for  the  plaintiff,  whatever  the  Court  might  think, 
unless  the  jury  thought  the  publication  such  that  the  meaning 
was  calculated  to  convey  a  libellous  imputation — which  since 
Fox's  Act,  if  not  before,  I  think  is  the  law — but  also  that  if  the 
jury  found  those  questions  lur  the  plaintilV  it  was  conclusive  on 
the  Court,  unless  they  could  see  that  the  words  were  incapable  of 
(1)  2C.  r.  1).  I  IG.  r>  Don-  KM. 
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H.  L.  (E.)   conveying  such  an  imputation  ;  and  if  such  was  the  decision  in 
1882      Hart  V.  Wall  (1)  it  is  an  authority  for  the  argument  of  the  plaintiffs'^ 

Capital  and  counsel,  and  as  far  as  I  know  the  only  one.    And  I  think  there  is 
^Bank^^    authority  against  it.  I  think  no  one  can  read  Sir  W.  Jones'  tract, 
^  'V'        for  the  publication  of  which  the  Dean  of  St.  Asaph  was  indicted, 
 *     and  particularly  the  latter  part  of  it,  as  set  out  in  the  indict- 

LordBiackbTim.  ^^^^  beginning  with  the  suggestion  as  to  what  the  people 
were  to  do  if  a  few  great  Lords  or  wealthy  men  were  to  get  the 
[King  in  subjection,  and  manage  the  Parliament,  and  say  that  the 
words  were  incapable  of  conveying  a  suggestion  that  the  people 
should  arm  and  drill  themselves,  so  as  to  be  prepared  by  force  ta 
resist  the  Government  so  long  as  Parliament  was  managed  by 
those  few  great  Lords  or  wealthy  men.  I  can  hardly  believe,  as  has 
been  sometimes  suggested,  that  it  was  held  that  when  the  indict- 
ment set  out  the  words  (3),  "  The  Common  Laws  are  just,  but  the 
King  (meaning  our  said  Lord  the  King)  and  Parliament  (meaning 
the  Parliament  of  this  realm)  may  alter  them  when  they  please," 
the  innuendoes  were  bad,  because  there  was  not  an  express  aver- 
ment that  these  words  were  published  of  and  concerning  the  King 
and  Parliament  of  this  realm  ;  for  I  think  the  words  in  their  natural 
sense  bear  that  meaning.  Yet  the  Court  of  King's  Bench  unani- 
mously arrested  the  judgment,  which  I  think  can  only  have  been 
on  the  ground  that,  though  the  words  were  capable  of  conveying 
that  seditious  meaning,  the  Court  thought  that  the  prosecution 
had  not  satisfied  the  onus  which  lay  on  them  to  shew  that  they 
were  so  published  as  to  be  calculated  to  convey  it. 

And  I  think  that  subsequent  decisions  shew  that  this  principle 
has  been  acted  upon.  I  do  not  think  it  necessary  to  cite  any 
other  cases  than  Hearne  v.  Stowell  (4)  and  Goldstein  v.  Foss  (5) 
there  referred  to.  Eeame  v.  Stowell  (4)  was  a  peculiar  case.  The 
defendant  at  a  meeting  called  for  the  purpose  of  petitioning  Par- 
liament against  the  grant  to  the  Koman  Catholic  college  at  May- 
nooth,  read  a  written  document,  and  made  some  verbal  statements 
at  the  same  time.  The  action  was  in  different  counts  for  publish- 
ing the  document  as  a  libel  on  the  plaintiff,  and  also  for  the  words,. 

(1)  2  C.  P.  D.  146.  (3)  4  Doug.  78,  79. 

(2)  4  Doug.  80.  (4)  12  A.  &  E.  719. 

^  (5)  6  B.  &  C.  154. 
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coupled  with  the  document,  as  slanderous  on  him  in  his  profession.  H.  L.  (E.) 
The  judge  ruled,  and  the  Court  of  Queen's  Bench  held  rightly  1882 

ruled,  that  the  occasion  did  not  afford  any  privilege,  and  directed  capital  A^^> 
the  jury  to  find  for  the  plaintiff  if  they  thought  the  matter  ^^^nk^^ 
libellous.    The  report  does  not  say  what  was  the  direction  as  to  v. 

Hentt, 

the  counts  for  slander.    The  jury  found  for  the  plaintiff.    And  I   ' 

should  infer,  though  it  is  not  so  stated  in  the  report,  that  the  ^^^^  siackbum. 
damages  were  assessed  only  in  respect  of  the  count  for  libel.  The 
written  document  would  be  libellous  according  to  the  ordinary 
definition  which  had  been  repeated  by  Parke  B.  in  Parmiter  v. 
Cou]pland  (1),  if  "calculated  to  injure  the  reputation  of  another 
by  exposing  him  to  hatred,  contempt,  or  ridicule."  It  does  not 
seem  to  me  possible  to  contend  that  the  document  which  the  de- 
fendant read  was  not  capable  of  being  read  as  meaning  that  the 
plaintiff,  Mr.  Hearne,  had  required  one  of  his  flock  to  crawl  on 
his  hands  and  knees  for  several  hours^a  day  on  the  roughest  part 
of  the  pavement  of  the  public  street  by  way  of  penance.  And  if 
the  judge  gave  to  the  jury  the  ordinary  definition  of  libel  (and  as 
no  complaint  was  made  of  his  summing-up  he  must,  I  think, 
have  done  so)  the  jury  must  by  their  verdict  have  found  that  it 
had  this  meaning,  and  that  in  their  opinion  the  statement  was 
calculated  to  injure  his  reputation  by  exposing  him  to  hatred, 
contempt,  or  ridicule. 

Both  the  argument  and  the  judgment  are  exclusively  directed 
to  the  question  as  to  the  count  for  libel,  which  was  of  course  much 
the  most  favourable  for  tlie  plaintiff ;  and  probably,  though  the 
report  does  not  say  so,  the  damages  were  assessed  on  that  count 
only.  The  Court,  though  the  jury  had  found  it  a  libel,  arrested 
the  judgment,  because  in  the  opinion  of  the  Court  it  was  not  one. 
They  say:  *' But  the  learned  counsel  for  the  plaintiff  further 
denied  that  there  was  after  verdict  any  defect  on  the  record, 
urging  that,  as  any  words  may  be  used  in  a  defamatory  sense,  and 
these  are  alleged  to  have  been  injurious  to  the  plaintiff  s  character, 
and  the  jury  have  found  them  to  be  so,  we  must  now  assume  that 
they  were  so.  A  distinction  was  taken  between  libel  and  slander, 
all  questions  respecting  the  former  being  supposed  to  bo  expressly 
referred  to  the  jury  by  Mr.  Fox's  Act.    From  this  consideration 

(1)  G  M.     W.  108. 


780 


HOUSE  OF  LOKDS 


[VOL.  VII. 


iiOrd  Blackbura. 


H.  L.  (E.)   was  deduced  an  argument  that  the  Court  has  no  power  to  arrest 
1882       the  judgment  in  actions  for  libel,  because  they  are  wholly  removed 
Capital  and  -^^^  from  the  cognizance  of  the  Court,  and  exclusively  sub- 

^Bank^^  mitted  as  matters  of  fact  to  the  jury.  From  these  propositions  we 
V.  must  express  our  dissent.  It  is  not  enough,  to  entitle  a  plaintiff 
to  judgment,  that  he  should  charge  malicious  motives  and  a  calum- 
nious tendency;  he  must  also  shew  that  there  is  a  libel.  The 
words  composing  it  may  naturally  convey  such  a  meaning,  and 
even  the  most  innocent  may  possibly  deserve  that  name,  because 
they  may  in  themselves  have  been  used  with  that  intent  and  in 
that  sense.  But  in  such  case  the  facts  and  circumstances  that 
give  a  sting  to  a  publication  apparently  innoxious  ought  to  be 
brought  to  our  notice,  for  we  could  not  possibly  direct  judgment 
either  in  an  indictment  or  an  action  against  a  libeller,  without 
seeing  that  a  libel  has  been  published  by  him.  The  consequence 
of  a  contrary  doctrine  would  be  inevitably  this,  that  any  words 
whatever,  whether  sensible  or  otherwise,  whether  conveying  any 
kind  of  imputation  or  not,  and  stripped  of  all  explanation,  would 
support  a  charge  of  libel,  if  only  accompanied  with  general  com- 
plaints of  the  intent  to  injure  character.  Several  cases  are  opposed 
to  this  notion.  We  need  refer  to  no  other  than  the  well  con- 
sidered case  of  Goldstein  v.  Foss  (1)  as  fully  sustaining  the  defen- 
dants' argument  on  both  points.  The  judgment  was  arrested 
there  for  a  similar  defect.  We  were  desirous  of  considering 
whether  the  defendant  was  entitled  to  a  new  trial,  because  the 
learned  judge  ought  to  have  told  the  jury  to  acquit  on  the  plea 
of  not  guilty.  If  the  learned  judge  had  been  pointedly  required 
to  do  this,  he  might  have  declared  his  opinion  on  the  question  of 
law  now  discussed,  or  he  might  have  reserved  the  point  for  the 
Court.  If  he  had  told  the  jury  that  the  paper  proved  was  a  libel 
when  the  Court  ivas  of  o]^inion  that  it  was  not,  we  should  have  been 
bound  to  set  aside  a  verdict  so  obtained  for  misdirection.  But  the 
defendant  took  a  different  course,"  &c. 

The  alleged  libel  in  that  case  in  its  natural  sense  and  without 
any  inducement  at  all,  imputed  to  the  plaintiff  conduct  which,  if 
believed,  would  in  the  opinion  of  the  jury  have  injured  his  repu- 
tation by  exposing  him  to  hatred,  contempt,  and  ridicule,  and 

(1)  6  B.  &  C.  154. 
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therefore  was  a  libel.    The  Court  took  a  different  view  and  acted   H.  L.  (E.) 
•on  their  own  view  and  arrested  the  judgment.     The  plaintiff  1882 
might  have  brought  error,  and  plausibly  enough  have  asked  a  capital  and 
€ourt  of  Error  to  say  that  they  agreed  with  the  jury  and  not  with  ^bank'^ 
the  Court  of  Queen's  Bench,  but  he  acquiesced  in  the  judgment. 

Goldstein  v.  Foss  (1)  contained  several  counts  ;  the  first  contained 
-averments  of  introductory  matter,  which  if  it  had  been  properly 
<;onnected  with  the  libel  and  innuendo,  would  in  the  opinion  of 
Abbott  C.J.  and  Littledale  J.  have  supported  the  action.  Bay- 
ley  J.  only  says  that  it  might  have  done  so.  Bat  all  three 
agreed  that  it  was  not  so  connected.  This  is  a  strong  illustration 
of  what  has  often  been  said,  that  the  technical  nicety  of  pleading 
required  was  such  that  a  plaintiff  with  a  very  good  case  might  fail 
unless  he  employed  a  very  skilful  pleader ;  and  no  doubt  the  altera- 
tion in  the  law  of  pleading  made  by  the  Common  Law  Procedure 
Act  1852, 15  &  16  Vict.  c.  76,  s.  61,  was  in  consequence  of  this  and 
other  similar  decisions.  But  besides  this  first  count  there  were 
others  in  which  the  libel  stood  thus : — "  Correspondence  1825. 
Society  of  Guardians  for  the  Protection  of  Trade  against  Swindlers 
and  Sharpers.  I  am  directed  to  inform  you  that  the  persons  under- 
named, or  using  the  firms  of  Goldstein"  (the  plaintiffs  and  some 
others  named)  "  are  reported  to  this  society  as  improper  to  be  pro- 
posed to  be  balloted  for  as  members  thereof."  On  this  Abbott  C.J. 
after  pointing  out  that  the  innuendo  that  the  plaintiff  was  a  swindler 
was  too  large,  but  that  it  might  on  these  counts  be  rejected  as 
surplusage,  says,  **Then  is  the  import  of  the  libel  itself  such  as 
<3an  be  made  the  subject  of  an  action  ?  There  may  be  fixed  arbi- 
trary rules  which  prevent  the  election  of  certain  persons  as  inem- 
fcers  of  the  society  ;  persons  of  a  certain  age  or  certain  trades  may 
he  excluded ;  and  there  may  be  so  many  reasons  why  a  person 
may  be  deemed  unfit  to  become  a  mcnibor  of  the  society,  without 
-casting  any  injurious  reflection  upon  him,  that  I  think  wo  cannot 
possibly  say  with  any  degree  of  certainty  that  such  was  the  inten- 
tion with  which  this  alleged  libel  was  published  "  (2). 

I  may  observe  here  that  I  agree  with  what  was  argued  at  the 
Bar,  that  Fisher  v.  Clement  (II)  shews  that  the  real  question  was 

(1)  G  B.     C.  I."!.  (L>)  (5  r>.  &  C.  13!). 

(3)  10  B.     C.  472. 
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H.  L.  (E.)  not  what  was  the  intention  with  which  the  libel  was  published ^ 
1882      but  what  was  the  tendency  of  the  libel  as  published ;  and  con- 
Capital  and  sequently  that  Abbott  C.  J.,  if  correctly  reported,  made  the  same 
^Bank^^    verbal  slip  in  Goldstein  y.  Foss  (1),  which  he  afterwards,  as  Lord 
Henty     Tenterden,  made  in  Fisher  v.  Clement  (2),    But,  subject  to  this 

  slight  correction,  I  think  Abbott  C.J.  here  states  not  only  that 

  '  it  was  a  question  for  the  Court  whether  the  publication  was  shewn 

to  be  libellous,  but  correctly  states  the  principle  on  which  the 
Court  is  to  proceed,  viz.,  that  unless  the  plaintiff  has  so  far  satis^ 
fied  the  onus  which  lies  on  him  to  shew  it  to  be  a  libel  that  the- 
Court  can,  with  sufficient  certainty,  say  that  the  writing  has  a 
libellous  tendency,  they  should  not  so  say.  The  plaintiff  in 
Goldstein  v.  Foss  (1)  did  not  submit  to  this  judgment.  He  brought 
error,  but  the  judgment  was  affirmed  (3). 

The  Common  Law  Procedure  Act  1852  s.  61  was  intended  to 
remove  the  difficulties  which  a  plaintiff  had  in  putting  a  real 
cause  of  action  on  the  record,  with  suflScient  technical  precision. 
But  it  was  not  intended  to  alter  the  law,  or  to  deprive  the  defen- 
dant of  his  right  to  ask  the  Court  to  say  that  words  alleged  to 
be  a  libel,  or  actionable  slander,  though  found  by  the  jury  to  be 
so,  were  not  so  in  the  judgment  of  the  Court,  It  deprived  him  of 
his  right  to  move  in  arrest  of  judgment,  for  the  materials,  on 
which  the  question  whether  the  words  written  or  spoken  were 
used  in  the  defamatory  sense  has  to  be  decided,  are  no  longer  on 
the  record.  But  when  the  proof  is  complete,  and  all  that  can  be 
properly  found  on  that  proof  in  favour  of  the  plaintiff  is  found  for 
him,  the  Court  have,  I  think,  exactly  the  same  power  that  they 
had  before,  and  if  they  are  of  opinion  that  if  all  which  could  be 
found  had  been  put  on  the  record  under  the  old  system,  the 
judgment  would  have  been  arrested,  they  should  give  judgment 
for  the  defendant.  This  was  done,  and  I  think  rightly  done,  in 
Mulligan  v.  Cole  (4). 

This  brings  me  to  the  question  on  which  there  has  been  a 
difference  of  opinion  amongst  the  Judges  of  the  Court  of  Appeal^ 
and  on  which  I  have  felt  and  still  feel  great  difficulty,  namely, 


(1)  6  B.  &  0. 154. 

(2)  10  B.  &  C.  472. 


(3)  2  Y.  «fe  J.  146. 

(4)  Law  Kep.  10  Q.  B.  549. 
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whether  the  evidence  here  was  such  as  would  justify  a  jury  in  H.  L.  (e.) 

finding  that  the  publication  was  such,  and  so  made,  that  the  1882 

Oourt  would  not  say,  after  a  verdict  for  the  plaintiff,  that  the  Court  Capital  and 

thought  it  not  sufficiently  shewn  to  be  a  libel.  ^bSk^ 

The  proof  given  shewed,  I  think,  some  facts,  and  might  have  u^^'^y 

justified  a  verdict  findinc:  others.    Messrs.  Henty  &  Co.  carried   

°  ''  Lord  Blackburn. 

on  busmess  as  brewers  at  Chichester,  but  kept  no  bankmg  account   

there,  their  bankers  being  at  Arundel.  Their  practice,  as  it 
appears  from  the  evidence,  was  on  each  Saturday  to  send  the 
cash,  and  such  cheques,  not  drawn  on  a  Chichester  bank,  as 
they  then  held,  to  their  bankers  at  Arundel.  The  London  and 
County  Bank,  and  the  Capital  and  Counties  Bank,  had  each  a 
branch  in  Chichester,  The  managers  of  these  branches  had  no 
more  means  of  knowing  whether  a  cheque  drawn  on  another 
branch  of  their  bank  was  genuine,  or  whether  the  person  who 
drew  it  had  funds  in  that  branch  sufficient  to  meet  it,  than  if  the 
cheque  had  been  drawn  on  a  bank  with  which  they  had  no  con- 
nection, and  they  were  no  more  bound  to  give  cash  for  a  cheque 
on  one  of  their  own  branches  than  for  a  cheque  on  a  bank  with 
which  they  had  no  connection.  But,  no  doubt  with  a  view  to 
encourage  persons  to  be  customers  of  their  other  branches,  they 
appear  to  have  given  cash  for  such  cheques  to  any  one  who 
they  believed  would  be  responsible  for  the  cheque  if  it  was  not 
honoured,  without  charging  any  commission.  Messrs.  Henty  had 
been  in  the  habit,  when  they  took  any  such  cheques  early  in  the 
week,  instead  of  keeping  them  till  Saturday,  and  then  sending 
them  to  Arundel,  of  sending  them  to  the  Chichester  branch  of 
the  London  and  County  Bank,  or  the  Capital  and  Counties  Bank, 
as  the  case  might  be,  and  getting  cash  for  the  cheques  at  once. 
This  was  a  convenience ;  not  a  very  great  one,  but  still  a  con- 
venience. 

On  Tuesday  the  26th  of  November,  1878,  Messrs.  Henty  sent 
to  the  Chichester  branch  a  cheque  for  £5,  which  they  had  received, 
drawn  on  a  diflcrent  branch  of  the  Capital  and  Counties  Bank, 
but  there  was  a  new  manager,  and  he  would  not  give  cash  for  the 
cheque.  Then  Messrs.  Henty  sent  this  letter  : — Westgate, 
26th  November,  1878. — Sir, — It  has  always  been  onr  practice  to 
cash  the  cheques  drawn  on  the  local  or  district  branches  of  the 
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H.  L.  (E.)  banks  of  this  city,  and  with  that  understanding  we  have  allowed 
1882  our  tenants  to  cash  such  cheques,  and  give  them  to  our  collector. 
Capital  AND  If  jou  intend  to  adopt  an  isolated  policy,  we  shall  issue  an  order 
^S^K^^  to  our  tenants  7iot  to  cash  '  Hampshire  and  North  Wilts '  cheques 
V.  — at  least,  with  the  intention  of  paying  our  collector  with  them. 
Our  Mr.  Wright  will  early  to-morrow  (Wednesday)  present  tha 
cheque  that  you  refused  to  cash  to-day,  and  on  it  will  depend 
the  good  feeling  that  has  rested  between  us  and  the  Hampshire 
and  North  Wilts  Bank.  We  are,  Sir,  Your  obedient  servants, 
Geo.  Henty  &  Sons.  To  the  Manager  of  the  Chichester  branch 
of  the  Hampshire  and  North  Wilts  Bank."  The  manager  did,  on 
the  27th  of  November,  give  cash  for  the  £5  cheque  then  brought 
to  him,  but  apparently  having  taken  offence  at  the  tone  of  this^ 
letter,  he  wrote  as  follows : — "  The  Capital  and  Counties  Bank^ 
formerly  styled,  Hampshire  Banking  Company. — Chichester,  29th 
November,  1878.  Gentlemen, — In  reply  to  your  favour  of  the 
26th  instant,  I  beg  to  inform  you  that  I  most  certainly  decline  to 
cash  cheques  on  other  branches  of  our  Company  when  presented 
by  parties  unknown  to  me,  though,  as  a  matter  of  grace,  I  am 
quite  willing  to  cash  cheques  to  your  representatives,  if  properly 
introduced  to  me  with  proof  that  they  have  power  to  sign  for 
your  firm,  I  am  quite  indifferent  as  to  your  sending  out  orders 
to  your  tenants  not  to  cash  our  cheques.  Yours  faithfully. 
P.  Mortimer  Hooper,  Manager.  Messrs.  Henty  &  Co.,  Westgate.'* 
The  letter  alleged  to  be  a  libel  was,  on  the  2nd  of  December, 
1878,  written.  So  far  the  facts  are  ^not  in  controversy.  The 
plaintiffs  gave  no  other  evidence  that  it  was  published  by  the 
defendants  than  was  contained  in  the  defendants'  answer  to  inter- 
rogatories. That  answer  admitted  that  they  did,  on  that  2nd  of 
December,  send  the  letter  to  a  large  number  of  persons  named  (I 
think  138  in  all),  but  at  the  same  time  stated  that  they  were  all 
tenants  of  the  defendants,  or  persons  who  took  their  beer  from 
them,  and  that  the  letter  was  not  sent  to  any  persons  who  were 
not  in  the  habit  of  remitting  or  likely  to  remit  to  them  in  cheques 
on  the  Capital  and  Counties  Bank ;  and  no  attempt  was  made, 
either  by  evidence  on  the  part  of  the  plaintiffs,  or  by  cross- 
examination  of  the  defendants'  witnesses,  to  shew  that  the  letter 
was  sent  to  any  one  not  in  such  a  position.    Evidence  was  given 
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that  the  letter  did  in  fact  become  known  to  persons  who  were  not  H.  L.  (E.) 
in  that  position,  and  that  there  was  a  run  on  the  bank  in  Decern-  1882 

ber.    It  is  certainly  not  to  be  taken  as  proved  that  the  run  was  Capital  am> 

occasioned  by  this  letter,  for  it  was  shewn  that  the  West  of  Eng-  ^ba^^^ 
land  Bank  had  stopped  payment  on  the  7th  of  December,  and  ^^^-^ 
that  rumours  as  to  its  position  had  prevailed  before.    But  though  — ■ 

n  1  .1    J    j-i  •  ji  •  PI  Lord  Blackburn. 

it  may  well  be  said  tliat  this  was  the  mam  cause  of  the  run,  yet   

if  the  letter  was  libellous,  it  might  aggravate  the  run,  and  there 
was  evidence,  therefore,  that  the  letter  did  cause  the  bank 
damage.  There  is  not,  as  far  as  I  can  see,  any  suggestion  on  the 
evidence  that  Messrs.  Henty  knew  that  there  was  such  a  failure 
as  that  of  the  West  of  England  Bank  impending,  and  that  it  was 
likely  to  cause  all  persons  to  inquire  as  to  the  stability  of  such  a 
bank  as  the  plaintiffs',  still  less  that  they  sent  out  the  letter  to 
persons  whom  they  knew  to  be  likely  to  make  such  inquiries. 
Nor  do  I  see  anything  to  justify  the  inference  that  those  to  whom 
the  letter  was  sent  were  desired,  or  intended,  to  make  it  generally 
known.  The  question,  therefore,  seems  to  me  whether,  by  shew- 
ing such  a  publication  the  plaintiffs  have  so  far  satisfied  the  onus 
which  is  on  them,  that  the  Court  can  (to  adopt  Lord  Tenterden's 
language)  with  reasonable  certainty  say  that  the  tendency  of  the 
letter  was  to  convey  the  libellous  imputation. 

There  can  be  no  doubt  that  the  defendants  were  not  required 
to  take  cheques  drawn  on  this  bank  on  account  of  any  debts  due 
to  them,  or  in  any  other  way  whatsoever,  and  had  a  right  to  refuse 
to  do  so.  No  reason  was  needed  to  justify  such  a  refusal.  Such 
a  refusal  could  not  be  made  without  using  words  which,  whether 
written  or  spoken  without  sufficient  occasion  to  give  rise  to  a 
privilege,  would  be  actionable  if  the  tendency  of  those  words 
would  be  to  cast  a  doubt  on  the  credit  of  the  bank.  I  think 
however,  that  there  are  so  many  reasons  why  a  person  may  refuse 
to  take  on  account  the  cheques  drawn  on  a  particular  bank,  that, 
acting  in  the  spirit  of  what  Lord  Tenterden  said  in  Goldstein  v. 
Foss  (1),  the  Court  could  not  say  that  the  letter,  which  in  terms 
goes  no  further  than  merely  to  state  the  fact,  was  libellous,  as 
tending  to  impute  a  doubt  of  the  credit  of  tho  bank.  No  doubt 
some  people  might  guess  that  the  refusal  was  on  that  ground,  but 

(1)  G  B.  .1-  C.  1G2. 
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H.  L.  (E.)  as  Brett  L.J.  says,  it  is  unreasonable  that  when  there  are  a  number 
1882      of  good  interpretations,  the  only  bad  one  should  be  seized  upon  to 
Capital  AND  giv<3  ^  defamatory  sense  to  the  document.    I  do  not  think  it 
^Ba^k^    libellous  by  itself  to  state  the  fact.  Bat  I  quite  agree  that  such  a 
^  ^;        statement  might  be  published  in  such  a  way,  and  to  such  persons, 

  as  to  shew  that  its  natural  tendency  would  be  to  convey  an 

  *  impression  that  the  person  refusing  to  take  the  cheques  on  that 

bank  did  doubt  its  credit,  and  then  it  would  be  libellous. 

I  do  not  much  like  to  express  an  opinion  on  a  state  of  things 
not  before  me,  but  I  think  I  may  safely  say  that  in  a  time  of 
panic  a  statement  published  in  the  City  article  of  one  of  our 
newspapers,  that  such  a  one  bad  withdrawn  his  account  from  such 
a  bank,  might  have  a  tendency  to  shake  the  credit  of  that  bank, 
and  that  those  who  published  such  a  statement  in  such  a  way 
would  know,  or  ought  to  know,  that  it  would  be  read  by  persons 
who  come  to  the  paper  for  information  to  guide  them  as  to  whom 
they  would  trust ;  and  therefore  the  statement  would  very  pro- 
bably be  understood  by  such  persons  as  conveying  an  imputation 
on  the  credit  of  that  bank.  And  a  statement  such  as  that  con- 
tained in  the  letter,  if  published  in  such  a  way,  though  less 
obviously  connected  with  the  credit  of  the  bank,  might  perhaps 
also  be  so  construed.  I  am  inclined  therefore  to  think  that  in 
the  case  of  such  a  publication  as  above  supposed,  not  only  might 
a  jury  reasonably  find  that  it  was  a  libel,  but  that  if  they  did,  the 
Court  would  think  that  the  plaintiffs  had  satisfied  the  onus  cast 
upon  them  to  shew  to  the  satisfaction  of  the  Court  that  it  was  a 
libel. 

Both  Thesiger  and  Cotton  L.J  J.  in  this  case  go  further,  and 
intimate  an  opinion  that  any  publication  so  made  that  it  would 
come  to  persons  who  had  no  concern  at  all  with  the  defendants' 
proceedings,  but  who  might  possibly  be  iuterested,  as  customers 
of  the  bank,  in  consideriug  whether  the  bank  was  in  good  credit, 
would  have  a  tendency  to  injure  the  credit  of  the  bank  in  the 
opinion  of  such  persons.  I  have  not  been  able  quite  to  make  up 
my  mind  on  this,  and  prefer  to  point  out  that  the  question  does 
not  arise. 

I  think  if  the  letter  had  been  sent  to  only  one  person,  and  that 
person  was  one  who  was  in  the  habit  of  sending  many  such 
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cheques  to  the  defendants,  it  could  not  be  said  to  be  libellous.   H.  L.  (E.) 
It  was  sent  to  a  great  many  persons,  who  were  in  the  habit  of  1882 
sending  some,  but  very  few,  cheques  to  the  plaintiffs,  and  the  capital  and 
inconvenience  which  was  occasioned  to  Messrs.  Henty  by  having 
to  keep  such  cheques  till  Saturday  was  so  slight,  that  I  cannot  but 
view  their  conduct  with  moral  disapprobation  ;  but  unless  some 
good  legal  reason  can  be  suggested  for  holding  what  they  did 
actionable,  the  judgment  should  be  affirmed. 

One  point  more  has  to  be  considered.  A  publication  calculated 
to  convey  an  actionable  imputation  is  prima  facie  a  libel,  the  law, 
as  it  is  technically  said,  implying  malice,  or,  as  I  should  prefer  to 
say,  the  law  being  that  the  person  who  so  publishes  is  responsible 
for  the  natural  consequences  of  his  act.  But  if  the  occasion  is 
such  that  there  was  either  a  duty,  though,  perhaps,  only  of  imper- 
fect obligation,  or  a  right  to  make  the  publication,  it  is  said  that 
the  occasion  rebuts  the  presumption  of  malice,  but  that  malice 
may  be  proved ;  or  I  should  prefer  to  say  that  he  is  not  answer- 
able for  it,  so  long  as  he  is  acting  in  compliance  with  that  duty  or 
exercising  that  right ;  and  the  burthen  of  proof  is  on  those  who 
allege  that  he  was  not  so  acting.  In  this  case,  if  any  customer  of 
Messrs.  Henty  who  had  been  in  the  habit  of  remitting  such  cheques 
to  Messrs.  Henty  and  having  them  taken  on  account  of  his  debts, 
had  had  such  cheques  returned  to  him,  that  customer  would  have 
had  good  reason  to  complain  that  this  was  done.  If,  therefore, 
Messrs.  Henty  had  resolved  to  take  no  such  cheques  in  future, 
there  was  a  moral  obligation  on  Messrs.  Henty  either  to  tell  such 
a  one  that  the  cheques  would  not  be  taken  in  future,  or  when  he 
brought  them,  to  take  them  and  warn  him  to  bring  no  more ;  and 
the  occasion  was,  I  think,  one  that  gave  rise  both  to  a  duty  to 
their  customers,  and  a  right  in  themselves  to  give  the  warning,  and 
the  occasion  was  privileged.  But  I  think  there  was  here  evidence 
(I  say  no  more)  that  Messrs.  Henty  did  not  send  the  circular  be- 
cause they  had  resolved  to  take  no  cheques,  but  resolved  to  take 
no  cheques  in  order  that  they  might  send  the  circular.  And  if 
that  was  found  by  a  jury  to  be  the  fact,  I  think  they  could  not 
shelter  themselves  from  the  consequences  of  publishing  the  letter, 
if  it  was  a  libel,  by  an  occasion  which  they  sought.  I  think,  there- 
fore, that  the  only  question  is  whether  there  was  here  evidence 
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H.  L.  (E.)   from  which  such  facts  could  be  found  as,  ia  the  opinion  of  the 
1882       Court,  would  satisfy  the  onus,  which,  I  think,  lies  on  the  plaintiffs, 
Capital  akd      shew  that  this  publication  had  a  libellous  tendency.    And  as  I 
^bHk^    am  of  opinion  that  there  was  not,  I  think  that  the  judgment 
should  be  affirmed. 

Henty. 

LoED  Watson  : — 

My  Lords,  I  am  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  ought  to  be  affirmed,  and  a  very  few  words  will  suffice 
to  explain  the  considerations  which  have  ultimately  led  me  to 
that  conclusion. 

I  think  it  is  quite  possible  that  some  of  those  persons,  to  whom 
Messrs.  Henty 's  circular  of  the  2nd  of  December  1878  was  sent, 
might  suppose  that  its  language  was  intended  to  convey  to  them 
a  quiet  hint  that  the  affairs  of  the  bank  were  not  in  an  altogether 
satisfactory  condition ;  that,  however,  is  not  the  meaning  of  the 
words  of  the  circular,  upon  any  possible  construction  of  them  ;  it 
is  an  inference  drawn  by  the  reader  from  the  fact  notified  in  the 
circular,  which  does  not  per  se  constitute  a  libel.  If  I  were  satis- 
fied that  an  inference  injurious  to  the  credit  of  the  bank  would 
naturally  and  necessarily  suggest  itself  to  the  mind  of  any  person 
of  average  intelligence  on  reading  the  circular,  I  should  hold  that 
it  had  a  libellous  tendency,  although  the  language  used  is  not  in 
itself  libellous.  But,  besides  the  one  injurious  inference  suggested 
by  the  appellants,  there  are  many  other  inferences  of  an  innocent 
character,  which  naturally  might,  and  probably  would,  suggest 
themselves  to  any  reader  of  the  circular  who  was  not  induced  to 
put  a  malignant  construction  upon  it  by  some  cause  such  as  is  not 
proved  to  have  existed  in  the  case  of  any  one  of  the  persons  to 
whom  it  was  sent. 

I  am  accordingly  of  opinion  that,  whilst  the  language  of  the 
circular  is,  in  the  sense  which  I  have  indicated,  capable  of 
suggesting  the  injurious  imputation  of  which  they  complain,  the 
appellants  have  failed  to  prove  facts  and  circumstances  leading  to 
the  conclusion  that  it  must  have  been  so  understood  by  those  who 
received  it,  or  in  other  words  have  failed  to  shew  that  it  had  a 
libellous  tendency.  And  as  I  have  been  unable,  after  carefully 
considering  the  authorities  bearing  on  the  case,  to  differ  from  the 
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law  as  stated  by  the  noble  and  learned  Lord  who  has  just  deli-    H.  L.  (E.) 

vered  his  opinion,  it  necessarily  follows  that,  in  my  opinion,  the  1882 

judgment  of  the  Court  below  is  right.  Capital  ani 

Counties 
Ba>'k 

LOED  BrAMWELL  : —  Henty. 

My  Lords,  in  this  case  the  plaintiffs  have  stated  as  their  cause 
of  action,  a  publication  relatiug  to  them  of  the  defendants  to 
which  they,  the  plaintiffs,  have  by  innuendo  attached  a  particular 
meaning,  viz.,  that  it  imputed  to  them  insolvency  in  their  trade 
or  business.  They  have  proceeded  to  trial,  and  given  no  evidence 
in  support  of  their  innuendo,  except  such,  if  any,  as  is  afforded  by 
the  publication  itself.  The  Court  of  Appeal  have  dealt  with  the 
case  as  though  there  had  been  no  innuendo,  and  the  case  had  come 
before  them  on  demurrer.  They  have  held  that  the  publication 
is  no  libel,  and  given  judgment  for  the  defendants. 

I  have  no  doubt  that  it  was  competent  for  the  Court  so  to  deal 
with  the  case.  Whether  they  have  come  to  a  right  conclusion  in 
holding  that  the  publication  was  no  libel,  may  be  a  question  ;  but 
that  they  had  jurisdiction  and  power  so  to  decide  there  cannot  be 
a  doubt.  They  could  not  indeed  hold  that  it  was  a  libel,  unless 
expressly  referred  to  them  by  demurrer ;  but  it  is  clear  that  they 
could  hold  that  it  was  not  a  libel,  either  on  demurrer,  or  formerly 
on  motion  in  arrest  of  judgment,  or  on  feuch  a  proceeding  as  that 
which  brought  the  question  before  them  :  Eearne  v.  Stowell  (1) ; 
Goldstein  v.  Foss  (2).  But  though  they  had  this  power  or  juris- 
diction, it  is  still  for  your  Lordships  to  say  whether  they  came  to 
a  right  conclusion. 

Now  the  publication,  the  alleged  libel,  is  a  notice  sent  by  the 
defendants  to  their  customers  that  they,  the  defendants,  will  not 
receive  in  payment  cheques  drawn  on  any  of  the  branches  of  the 
plaintiffs'  bank.  I  omit  all  mention  of  the  innuendo,  because,  as  I 
have  said,  no  evidence  was  given  in  support  of  it  bovond  proof  of 
the  notice  itself.  But  it  is  contended  for  the  plaintitls  that  the 
notice  proves  or  shews  that  the  defendants  charged  that  tlio 
plaintiffs  were  insolvent,  not  to  bo  relied  on  to  meet  the  cheques 
drawn  on  them,  and  not  to  be  trusted  to  cash  the  cheques  drawn 


(I)  12  A.  &  K.  719. 


(•J)  r.  R  ^-  C.  IT)!. 
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H.  L.  (E.)    on  them  by  their  customers.    No  doubt,  if  it  means  this,  or  if 
1882      this  is  the  proper  inference,  or  the  inference  reasonably  to  be 

v-^v-»^  .... 

Capital  and  drawn  from  it,  it  is  libellous ;  because  it  is  admitted  on  all  hand& 
^Sank^^  that  the  common  expression  "  meaning "  is  incorrect  and  in- 
adequate; for  the  question  is  not  what  the  writer  of  an  .  alleged' 
libel  means,  but  what  is  the  meaning  of  the  words  he  has  used ; 
and  more  than  that,  for  the  words  themselves  may  be  harmless,, 
if  a  libellous  inference  may  be  drawn  from  them  as  a  necessary 
or  natural  consequence  they  are  libellous.  I  wish  to  avoid  a 
definition  or  the  laying  down  of  a  rule  as  much  as  possible,  but  I 
thiuk  that  what  I  have  said  is  correct,  and  that  the  question  in 
this  case  is  whether  such  inference  is  to  be  drawn  here ;  for  the 
words  in  themselves  are  perfectly  harmless,  they  contain  nothing 
of  or  about  the  plaintiffs,  their  character  or  [conduct.  All  that 
the  words  say  is,  that  the  defendants  will  not  take  in  payment, 
cheques  on  them. 

Now,  as  to  insolvency,  the  words  infer  insolvency,  or  they  da 
not.  If  not,  there  is  no  libel.  If  they  infer  insolvency,  they 
infer  that  and  nothing  else,  or  they  infer  two  or  more  of  several 
things,  of  which  insolvency  is  one  ;  that  is  to  say,  that  the  defen- 
dants refuse  the  cheques  for  some  reason,  or  reasons,  of  which  insol- 
vency may  or  may  not  be  one.  It  seems  to  me  impossible  to  say 
that  they  infer  insolvency,  and  insolvency  only.  It  is  impossible 
to  say  that  a  person  reading  them,  especially  the  customer  to 
whom  they  were  sent,  might  not  infer  that  there  had  been  a 
quarrel  between  the  parties,  that  the  plaintiffs  charged  a  commis- 
sion, or  too  large  a  commission,  or  would  not  discount  the  defen- 
dants' bills,  or  opened  and  shut  their  oflSces  at  inconvenient  hourSy 
or  would  not  cash  cheques  on  one  branch  at  another,  or  fifty 
other  reasons.  I  think,  therefore,  it  cannot  be  inferred  from  the 
alleged  libel  that  only  insolvency  of  the  plaintiffs  is  imputed,  and 
that  that,  and  nothing  else,  was  the  cause  why  the  defendants 
refused  to  take  in  payment  cheques  on  the  plaintiffs'  branches.  If 
so,  two  questions  remain  for  consideration;  is  insolvency  one 
matter  which  may  be  inferred  ?  If  it,  but  many  others,  may  be, 
is  the  publication  libellous  ? 

In  the  first  place,  to  my  mind  no  one  ought  to  infer  from  the 
words  an  imputation  or  charge  of  insolvency.    I  say  this  with 
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hesitation,  because  I  think  that  no  one  else  has  said  so  yet,   H.  L.  (E.) 
though  the  case  has  been  before,  and  in  the  hands  of,  so  many  1882 
most  eminent  lawyers  thoroughly  conversant  with  business ;  but  capital  an» 
if  I  had  been  left  to  my  own  unassisted  and  unbiassed  judgment,  ^^2^™'^ 
I  should  have  said  it  was  clear  that  insolvency  was  not  imputed. 

Henty. 

People  do  not  refuse  in  payment  cheques  on  a  banker  because  the   

banker's  solvency  is  doubtful.  A  man  who  privately  knew  that  ^"^^  ^^^eii. 
a  banker  could  not  pay  a  shilling  in  the  pound  would  take  a 
cheque  on  him,  and  be  glad  to  get  it.  He  would  calculate  that 
the  banker  would  last  for  a  few  hours,  and  if  he  did  not,  at  the 
worst,  he,  the  taker  of  the  cheque,  would  have  recourse  to  the 
drawer.  It  is  true,  indeed,  as  suggested  by  the  noble  and  learned 
Lord  on  the  woolsack,  that  if  the  cheque  was  dishonoured  the 
taker  would  have  the  trouble  of  giving  notice  ;  but  I  venture  to 
say  that  such  a  matter  is  never  taken  into  consideration ;  it  is  too 
recondite.  It  would  not  count  as  against  the  advantage  of 
having  an  acknowledgment  of  the  debt  from  the  debtor  so  easily 
enforced  as  a  cheque ;  saving  all  the  trouble  of  proving  the  debt, 
and  producing  payment,  unless  the  banker  stopped  before  the 
cheque  could  be  presented. 

I  confess  I  cannot  but  entertain  this  opinion  very  strongly,  and 
though,  for  the  reason  I  have  given,  I  hesitate  to  express  it,  yet  I 
must  say  it  is  strongly  confirmed  by  what  the  Solicitor-General 
pointed  out.  No  witness  is  called  who  received  the  circular,  and 
who  acted  upon  it  as  imputing  insolvency,  I  do  not  say  that 
any  witness  could  have  been  properly  asked  what  he  inferred 
from  the  circular,  but  in  reference  to  the  damages  he  might  have 
been  asked  if  he  drew  his  cash  from  the  plaintiffs  and  did  it 
because  of  the  circular.  No  doubt  a  witness  said  he  drew  £5000 
because  he  heard  of  the  circular.  Very  likely ;  but  he  did  not 
see  what  was  in  it,  nor  was  he  a  recipient  of  it,  nor  therefore 
capable  of  judging  of  its  purport,  as  a  customer  of  the  defendants 
would  be.  With  all  submission,  I  think  his  evidence  was  not  ad- 
missible. Further,  it  is  to  be  remembered  that  it  is  admitted 
that  the  defendants  did  not  moan  to  impute  insolvency.  Fortified 
by  these  considerations,  1  cannot  but  think  that  the  circular 
neither  charged  nor  gave  rise  to  the  inference  of  insolvency,  and 
that  therefore  the  appeal  should  bo  dismissed. 
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H.  L.  (E.)      I  have  now  dealt  with  two  out  of  the  three  meanings  or  in- 
1882      ferenees  which  may  be  found  in,  or  drawn  from,  the  circular. 
C-ipiTALANB  ^  ^^^^  suppose  I  am  wrong  in  thinking  no  inference  of  insol- 

Counties    yencv  Can  be  drawn  from  the  circular,  and  will  now  deal  with  the 
Bank  ,    *'  . 

third,  viz.,  that  the  inference  to  be  drawn  from  the  circular  was 

that  the  defendants,  for  some  reason  or  reasons,  of  which  the 
insolvency  of  the  plaintiffs  might  be  one,  would  not  take  in  pay- 
ment cheques  on  the  plaintiffs'  branches.  Is  that  actionable? 
I  think  not.  The  question  seems  to  me  one  of  entire  novelty, 
strange  as  it  may  be  that  such  a  question  should  now  arise  for 
the  first  time,  I  cannot  think  that  an  action  lies  in  such  a  case. 
I  think  that  the  defamer  is  he  who,  of  many  inferences,  chooses  a 
defamatory  one.  He  should  inquire  what  the  truth  is  before 
judging.  No  doubt,  he  often  will  not,  but  what  then  ?  The  risk 
of  his  not  doing  so  is  one  we  must  run  if  we  live  among  our 
fellow-creatures.  I  do  not  see  how  the  world's  affairs  could  be 
conducted  if  it  were  not  so.  Take  this  case  for  an  example.  The 
defendants  had  a  perfect  right  to  do  the  thing  they  did,  viz.^ 
refuse  to,  or  not,  take  cheques  on  the  plaintiffs.  I  think,  not  only 
had  they  that  right,  but  it  was  reasonable  of  them  to  do  as  they 
did,  after  the  impertinent  letter  of  Mr.  Hooper.  Had  they  not,, 
they  might  at  some  future  time  have  been  told  that  they  were 
under  an  obligation  for  a  favour,  a  matter  of  grace,  and  been 
called  on  to  return  it.  They  had  a  right  to  tell  their  customers. 
If,  when  each  customer  came  who  brought  a  cheque  on  the  plain- 
tiffs, they  had  refused  to  take  it,  they  would  have  done  and  said 
what  they  have  done  and  said  now,  with  this  difference,  that  their 
customers  would  have  had  a  right  to  complain  that  they  were  not 
warned  beforehand.  But  if  this  circular  is  a  libel  they  would  have 
uttered  an  actionable  slander,  for  an  action  will  lie  for  words  im- 
puting  insolvency  to  a  trader.  Their  refusal  of  the  cheque  and 
giving  their  reasons  would  be  saying  what,  as  it  is,  they  have 
written.  What,  then,  were  they  do  ?  If  they  had  said  they  did 
not  mean  to  impute  insolvency,  it  would  have  been  argued  that 
that  shewed  that  it  was  the  natural  inference  from  the  letter.  If 
they  had  said  they  had  had  a  difference  with  the  plaintiffs,  the 
same  remark  might  be  made,  or  that  that  was  not  the  reason. 
Besides,  they  were  under  no  obligation  to  give  a  reason.    Or  it 
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might  be  argued  that  even  if  that  were  the  reason,  the  legitimate 
inference,  or  an  inference,  was  that  the  plaintiffs  conducted  their 
business  in  a  bad  or  inconvenient  way. 

In  short,  it  seems  to  me  that  the  defendants  had  a  right  to  do 
and  say  what  they  did  and  said ;  and  if  people  will  draw  from 
their  doings  a  possible,  (for  I  am  now  assuming  it  possible,) 
inference  of  insolvency  in  the  plaintiffs,  it  is  no  fault  of  the 
defendants.  Take  the  case  put  of  an  invitation  to  dinner,  and  a 
refusal  because  A.  was  to  be  of  the  party.  It  might  be  inferred 
from  that  that  the  writer  imputed  that  A.  was  not  fit  for  society. 
But  would  it  be  actionable  ?  Take  the  case  which  I  put.  The 
plaintiffs'  manager  is  asked  to  take  a  glass  of  beer,  and  refuses, 
saying  that  he  never  drinks  Henty's  beer.  A  possible  inference 
is  that  it  is  bad  beer.  Is  it  actionable  ?  I  have  said  that  the 
defendants  had  a  right  to  do  and  say  what  they  did.  .  By  that  I 
did  not  mean  that  they  had  any  especial  right.  All  the  Queen's 
subjects  have  a  right  to  refuse  payment  by  cheques  on  the  plain- 
tiffs' bank,  and  to  say  so.  I  have ;  and  I  think  that  I  should 
exercise  that  right  if  such  a  cheque  were  offered  to  me,  not 
because  I  doubted  their  solvency,  but  because  they  might  have  a 
troublesome  manager.  But  if  I  am  wrong  in  giving  this  right 
to  all  the  Queen's  subjects,  at  least  these  particular  defendants 
had  it. 

I  say,  then,  that  the  words  are  harmless  in  themselves,  and 
that  they  do  not  import  or  justify  the  inference  of  the  plaintiffs' 
insolvency.  If  I  am  wrong  in  this,  and  if  the  words  do  impute 
or  justify  the  inference  of  insolvency  as  a  possible  cause  of  the 
defendants'  refusal  to  take  cheques  on  the  plaintiffs,  I  say  that 
that  is  only  one  of  several  things  which  they  import,  or  of  which 
they  justify  the  inference ;  that  no  action  lies  in  such  a  case ; 
that  if  it  would  lie  against  any  one  not  interested  to  do  and  say 
what  the  defendants  did  and  said,  it  does  not  lie  against  them 
who  were  so  interested  and  did  and  said  no  more  than  they  had 
a  right  to  do.  In  this  way  the  question  of  privilege  arises  in  a 
sense.  If  they  had  such  right,  it  seems  to  mo  that  tluMr  motive 
is  immaterial,  and  that  they  might  do  what  tlioy  did,  though  out 
of  anger  or  malice. 

If  I  am  wrong  in  the  above,  and  if  the  inference,  or  an  infer- 
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H.  L.  (E.)   ence,  to  be  drawn  from  the  words  used  is  the  imputation  of 
1882      insolvency  to  the  plaintiffs,  and  if  the  action  is  otherwise  main- 
Capital  and  taiuable,  I  think  there  is  no  defence  on  the  ground  of  privilege. 

Counties    J  think  that  that  follows  from  the  defendants'  own  contention. 

Bank 

They  say  that  they  did  not  believe  the  plaintiffs  to  be  insolvent, 
and  had  no  intention  to  say  so,  and  that  if  that  is  the  inference 
to  be  drawn  from  their  language,  their  language  is  wrong.  But 
they  have  no  privilege  to  use  wrong  language.  They  have  only 
a  right  to  say  what  they  believe.  It  may  be  by  mistake  that  they 
have  said  what  they  do  not  believe,  but  for  that  mistake  they  are 
liable.  I  am  of  opinioD,  however,  that  for  the  above  reasons 
they  are  not  liable,  that  the  plaintiffs  have  no  cause  of  action, 
and  that  the  judgment  should  be  affirmed. 

Judgment  a'pjpealed  from  affirmed  ;  and  aj^^eal  dis- 
missed with  costs. 

Lords'  Journals  1st  August  1882. 

Solicitors  for  appellants:  I^ash  &  Field,  for  8tuc7cey  Son  & 
Jennings,  Brighton. 

Solicitors  for  respondents :  Bolinson  Preston  &  Stow,  for  Ba^er 
&  Freeland,  Chichester. 
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j-  Appellants  ;    h.  l.  (E.) 
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THE    STOOMVAART  MAATSCHAPPY 
NEDERLAND   

AND 

THE  PENINSULAR   AND   ORIENTAL  . 
STEAM  NAVIGATION  COMPANY  ^  Respondents. 

'SJii'p — Collision  —  Limitation  of  Liability  of  Shipowner — Merchant  Shipping 
Act  1862  (25  &  26  Vict.  c.  63)  s.  54. 

Two  ships  F.  and  K.  having  come  into  collision,  the  owners  of  the  F. 
brought  an  action  in  rem  in  the  Admiralty  Division  against  the  owners  of  the 
JST.,  who  counter-claimed,  and  both  ships  were  held  to  blame.  The  owners  of 
the  I^.  brought  an  action  in  the  Admiralty  Division  to  limit  their  liability 
under  the  Merchant  Shipping  Amendment  Act  1862  (25  &  26  Vict.  c.  63) 
s.  54,  and  paid  the  amount  of  their  liability  into  Court.  The  damage  to  the 
F.  was  greater  than  that  to  the  K.,  and  the  fund  in  Court  was  not  suflBcient 
to  satisfy  all  the  claims  for  which  the  owners  of  the  K.  were  answ'erable  in 
damages  :— 

Held  (Lord  Bramwell  doubting)  that  the  owners  of  the  F.  were  entitled 
to  prove  against  the  fund  for  a  moiety  of  their  damage,  less  a  moiety  of  the 
damage  sustained  by  the  K.,  and  to  be  paid  in  respect  of  the  balance  due  to 
them  after  such  deduction,  pari  passu  with  the  other  claimants  out  of  such 
fund. 

Chapman  v.  Boyal  Netherlands  Steam  Navigation  Company  (4  P.  D. 
157)  overruled. 

-Appeal  from  an  order  of  the  Court  of  AppeaL 

A  collision  having  taken  place  between  the  steainsliip  Voor- 
waarts  owned  by  the  appellants,  and  the  steamship  Khedive  owned 
•by  the  respondents,  both  ships  were  damaged. 

An  action  in  rem  in  the  Admiralty  Division  having  been 
brought  by  the  owners  of  the  Vooiwaarts  against  the  Khedive, 
the  owners  of  the  Khedive  defended  the  action,  and  counter- 
claimed  in  respect  of  their  own  damage.  Ultimately  in  this  House 
both  vessels  were  held  to  blame  (1). 

The  owners  of  the  Khedive  then  brought  the  present  action  in 
the  Admiralty  Division  against  the  owners  of  the  Voorwaurts,  and 
iiU  other  persons  claiming  damages  against  the  plaintiffs  in 

(1)  T)  Ai>p.  ('as.  S76. 


1882 
July  26.] 
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H.  L.  (E.)  respect  of  the  collision,  averriog  in  their  statement  of  claim  that 
1882       the  amount  of  their  limited  liability,  calculated  at  £8  per  ton,  was 
Stoomvaaet  £28,560,  and  claiming  that  this  sum  should  be  apportioned 
^EDERLAND^  bctween  the  owners  of  the  Yoorwaarts  and  the  other  persons  wha 
might  establish  their  claims,  rateably  in  proportion  to  the  respec- 

PeNINSULAR      .  n    ^     "     1  *  ip       i  i    *.  i  i 

AND  tive  amounts  of  their  losses ;  and  further  claimmg  that  the  action 
^^TEAK^  in  rem  against  the  Khedive  might  be  stayed,  except  as  regarded 
^CoMPANY^  their  own  counter-claim,  which  they  sought  still  to  enforce. 

— —  The  owners  of  the  Voorwaarts  in  their  statement  of  defence 

alleged  that  their  damage  was  much  larger  than  that  sustained 
by  the  owners  of  the  Khedive,  and  that  they  would  not  be  paid  in 
full;  and  submitted  that  the  proceedings  in  the  action  iu  rem 
ought  to  continue  till  after  the  usual  reference  to  the  Kegistrar 
and  merchants  had  been  held,  in  order  that  such  respective 
damages  might  be  ascertained,  it  being  the  right  of  both  parties 
under  the  judgment  in  that  action  that  the  damages  arising  out 
of  the  collision  should  be  as  far  as  possible  equalized  between 
them,  each  set  of  owners  bearing  or  paying  half  the  joint  loss ; 

'  that  this  equalization  would  be  obtained,  after  ascertaining  both 

damages,  by  ordering  the  owners  of  the  Khedive  to  pay  to  the 
owners  of  the  Voorwaarts  the  dijfference  or  balance  between  half 
their  own  damage  and  half  the  damage  of  the  owners  of  the  Voor- 
waarts ;  and  that  this  balance  was  that  for  which  the  owners  of  the 
Khedive  were  actually  liable,  and  would  be  the  amount  of  the 
claim  by  the  owners  of  the  Voorwaarts  against  the  owners  of  the 
Khedive  in  the  present  action  ;  while  the  claim  of  the  owners  of 
the  Khedive  against  the  owners  of  the  Voorwaarts  would  be  thus 
wiped  out.  They  also  submitted  that  when  the  balance  aforesaid 
had  been  ascertained,  proceedings  upon  the  counter-claim  and 
upon  the  claim  in  the  action  in  rem  should  be  stayed  (except  as 
to  costs),  the  owners  of  the  Voorwaarts  being  admitted  to  prove 
for  the  balance,  rateably  with  the  other  claimants,  against  the 
fund  representing  the  limit  of  the  liability  of  the  owners  of  the 
Khedive. 

The  owners  of  the  Khedive  admitted  that  their  own  damage  was 
less  than  that  sustained  by  the  owners  of  the  Voorwaarts,  and  that 
the  £28,560  was  not  sufficient  to  satisfy  in  full  the  claims  for 
which  they  were  answerable  in  damages. 
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Sir  E.  J.  Phillimore  on  the  trial  of  the  present  action,  holding    H.  L.  (E.) 
himself  bound  by  Chapman  v.  Boyal  Netherlands  Steam  Naviga-  1882 
tion  Com]pany  (1),  pronounced  by  a  judgment  dated  the  5th  of  Stoomvaart 
April  1881  that  the  owners  of  the  Khedive  were  entitled  to  limited  Maatschapft 
liability  according  to  the  Merchant  Shipping  Act  1854  and  the  ^ 
Merchant  Shipping  Amendment  Act  18 o2,  and  were  answerable  and 
in  damages  to  an  amount  not  exceeding  £28,560  (being  the  aggre-  ^s?e^^ 
gate  amount  of  £8  per  ton)  ;  and  ordered  that  upon  payment  into  "^^^^p^™^ 

Court  of  that  sum  with  interest  all  proceedings  in  the  action  in   

rem  should  be  stayed,  except  so  far  as  regarded  proceedings  by 
the  defendants  in  that  action  (the  owners  of  the  Khedive)  for  the 
enforcement  of  the  judgment  or  decree  obtained  by  them  on  their 
counter-claim ;  and  further  ordered  that  that  sum  and  interest 
should  be  divided  rateably  among  the  several  persons  who  should 
establish  their  claims  to  share  therein;  with  a  reference  of  all 
claims  to  the  Kegistrar,  assisted  by  merchants,  to  assess  the 
amounts ;  and  condemned  the  owners  of  the  Khedive  in  the  costs 
of  the  present  action. 

This  judgment  was  on  appeal  confirmed  by  the  Court  of  Appeal 
(Jessel  M.R.  Baggallay  and  Lush  L.JJ.),  on  the  authority  of 
Chajoman  v.  Boyal  Netherlands  Steam  Navigation  Company  (1), 
and  without  expressing  any  opinion. 

From  this  decision  the  present  appeal  w^as  brought,  j 

June  2,  5.    Sir  F,  Eerschell  S.G.  and  Webster  Q.C.  (Phillimore 
with  them)  for  the  appellants  : — 

The  decision  in  Chapman  v.  Boyal  Netherlands  Steam  Navigation 
Company  (1)  was  wrong  and  is  not  supported  by  authority  or 
principle.  Before  the  Judicature  xVcts,  when  both  ships  were  to 
blame  each  brought  an  action  against  the  other  and  there  was  no 
counter-claim.  In  consequence  of  IVie  Seringapafam  (2)  24  Vict, 
c.  10  s.  34  enacted  that  causes  might  be  heard  together.  Since  the 
Judicature  Acts,  when  there  are  cross-claims  the  judgment  is  for 
the  balance  only  :  Order  xix.  rule  3:  0\\\vv  wii.  rule  10.  Each 
owner  is  liable  for  luiU'  the  total  loss  ;  the  only  payment  being  by 
the  one  who  has  to  pay  the  balance  to  the  other:  Tlie  Wood- 


(I)  1  r.  D.  157. 


•^  Win.  Hob.  38. 
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H.  L.  (E.)  rop  (1) ;  Eay  v.  Le  Neve  (2) ;  The  Ettrick  (3)  ;  Be  Vaux  v.  Scd- 

1882       vador  (4).  In  practice  there  was  but  one  monition.   If  the  respon- 

Stoomvaaut  dents  prevail  they  will  be  paid  their  damages  in  full ;  while  the 

Maatschappy  appellants  must  prove  for  theirs,  and  receive  only  a  dividend. 
Nedeeland  *  '  ^ 

V,        Under  such  a  rule,  when  both  ships  are  equally  damaged  the 
AND      owner  whose  liability  is  limited  would  put  money  into  his  pocket, 
^S™"*  Merchant  Shipping  Acts  (17  &  18  Vict.  c.  104  and 

Navigation  25  &  26  Vict.  c.  63  s.  54)  intended  only  to  limit  the  liability. 

OOMPANY.  J  J 

Butt  Q.C.  and  Benjamin  Q.C.  {Myhurgh  Q.C.  with  them)  for  the 
respondents : — 

Chapman  v.  Boyal  Netherlands  Steam  Navigation  Company  (5) 
was  rightly  decided.  The  Act  of  1862  (25  &  26  Vict.  e.  63  s.  54) 
limits  the  damages  but  does  not  otherwise  affect  the  liability. 
When  the  owner  has  paid  into  Court  his  £8  per  ton  he  is  as  if  he 
had  paid  in  full,  and  his  cross-claim  is  not  affected.  Of  necessity 
there  must  often  be  more  than  one  monition :  e.g.  where  a  ship- 
owner sues  for  himself  and  for  owners  of  cargo,  or  for  the  crew  who 
have  lost  their  clothes  &c.  And  where  cargo  owners  have  to  con- 
tribute to  salvage  there  can  be  no  set-off  between  the  ships.  The 
old  practice  in  the  Admiralty  was  not  as  stated  by  the  appellants. 
No  instance  can  be  found  of  a  monition,  but  in  cross-suits  there 
were  always  two  decrees  by  the  Court  and  two  reports  by  the 
Eegistrar :  The  General  EavelocJc  and  The  Wilhelm  in  1864 ;  The 
Atalanta  and  The  Lumley  Castle  in  1875;  and  since  the  Judica- 
ture Acts,  The  Lady  Mostyn  and  The  B.  L.  Alston  ;  and  The  Seaham 
Harbour  and  The  Harraton,  both  in  1882 ;  (not  reported  but  cited 
from  documents  supplied  by  the  Eegistrar  of  the  Admiralty  Divi- 
sion). The  practice  before  the  Merchant  Shipping  Act  of  1862 
is  shewn  by  The  Calypso  (6) ;  The  North  American  and  The  Tecla 
Carmen  (7) ;  and  The  Milan  (8).  The  object  of  the  limitation 
action  was  to  stop  the  action  in  rem  and  prevent  final  judgment 
(see  17  &  18  Vict.  c.  104  ss.  504,  514).  The  respondents'  conten- 
tion gives  an  equal  dividend  to  the  owners  of  ship  and  cargo 

(1)  2  Dod.  85.  (5)  4  P.  D.  157. 

(2)  2  Shaw  App.  Gas.  400.  (6)  Swab.  28. 

(3)  6  P.  D.  127.  (7)  Lush.  79. 

(4)  4  A.  &  E.  420,  431.  (8)  Lush.  388. 
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respectively.    The  appellants'  contention  gives  an  unequal :  e.g.  H.  L.  (E.) 

if  the  Khedive  were  not  damaged  the  owner  of  the  cargo  on  1882 

the  Voorwaarts  might  get  less  than  he  would  if  the  Khedive  were  Stoojivaaet 

damaged,  because  the  damage  to  the  Kliedive  if  any  would  have  ^teJerland^ 

to  be  deducted  from  the  damao:e  to  the  Voorwaarts,  which  would  _  ^• 

,  .  Peninsular 

leave  a  larger  dividend  for  the  owner  of  the  cargo  on  the  Voor-  and 

waarts.    In  the  present  case  the  Khedive  need  not  have  counter-  steam 

claimed,  but  might  have  paid  the  limited  amount  into  Court  and  "^J^^r^^.Y'"^ 

petitioned  for  limitation.    Afterwards  the  Khedive  might  have  — — 

brought  an  action  for  her  loss.    There  must  then  have  been  two 

monitions ;  and  so  if  the  two  ships  had  been  towed  into  ports 

in  different  countries  and  one  suit  brought  in  each  country. 

Sir  F.  Eersehell  S.G.  in  reply  referred  to  The  Washington  (1)  in 
1841-2. 


The  House  took  time  for  consideration. 


July  26.    LoED  Selborne  L.C.  :— 

My  Lords,  this  case  has  been  to  me  one  of  unusual  difficulty. 
In  the  Courts  below,  in  the  case  of  Chapman  v.  Eoyal  Netherlands 
Steam  Navigation  Company  (2),  judicial  opinion  has  been  equally 
divided,  the  Master  of  the  Kolls  and  Brett  L.J.  (a  judge  of  great 
experience  in  maritime  cases)  taking  the  view  for  which  the  appel- 
lants contend,  and  Baggallay  and  Cotton  L. JJ.  being  in  the  respon- 
dents' favour.  I  fear  that,  even  in  your  Lordships'  House,  there  is 
not  unanimity.  In  most  cases  the  argument  from  abstract  justice 
and  equity  is  (in  re  dubia)  of  great  importance ;  but  here  it  seems 
to  me  that  there  is  little,  if  any,  room  for  that  argument.  What- 
ever in  this  case  was  the  liability  to  damages  within  the  meaning 
of  the  Merchant  Shipping  Amendment  Act  of  1862,  to  that  liability 
the  statutory  limitation  must  be  applied.  That  liability  depends 
upon  a  rule  of  the  Admiralty  jurisdiction,  which  to  myself  ha& 
always  seemed  arbitrary  ;  and,  in  examining  the  practice  and  pro- 
cedure of  the  Court  of  Admiralty  in  order  to  ascertain  th'^  true 
results  of  that  rule,  we  not  only  enter  upon  a  branch  of  foi\Mi>i,' 
jurisprudence  the  forms  of  which  are  different  from  tliose  of  the 

(1)  5  Jur.  1007.  (12)  1  P.  D.  157. 
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H.  L.  (E.)    Common  Law  Courts  (in  which  other  questions  of  liability  to 
1882      damages  usually  arose),  but  we  find  important  variations  in  those 
Stoo^aet  forms  themselves. 

'^>toEKr^Nr     "^^^  ^^^^        ^^"^  William  Scott  in  the  case  of 

V-  The  Lord  Melville  (1) : — "  When  it  (i.e.  a  loss  by  collision  at  sea) 
Peninsular  v  ./  y 


AND  happened  by  the  common  fault  of  both  parties,  the  ancient  rule 
S^EAM^  of  the  Admiralty  was,  that  it  should  be  considered  a  common  loss, 
^oMPANT^  to  which  both  parties  were  liable."  In  the  case  of  The  Woodrop  (2), 
  the  same  very  learned  Jud^i^e  said,  "  The  rule  is  that  the  loss  must 

Lord  Selborne,  ,  ° 

be  apportioned  "  (meaning,  equally  apportioned)  "  between  them, 
as  having  been  occasioned  by  the  fault  of  both  of  them." 

The  Merchant  Shipping  Amendment  Act  of  1862  provides  that 
in  all  cases  of  collisiou,  where  there  is  no  loss  of  life  or  personal 
injury,  (no  special  reference  being  made  in  the  Act  to  the  par- 
ticular case  of  both  ships  being  in  fault,)  the  owners  of  any  ship 
"  shall  not  be  answerable  in  damages  in  respect  of  loss  or  damage 
to  ships,  goods,  merchandise,  or  other  things,"  to  an  aggregate 
amount  exceeding  £8  for  each  ton  of  the  ship's  tonnage.  This  is 
a  limitation  of  the  amount  for  ^vhich  the  owner  shall  be  "  answer- 
able in  damages ;  "  it  does  not  make  him,  in  any  case,  "  answerable 
in  damages "  upon  any  principle,  or  to  any  extent,  upon  or  to 
which  he  would  not  have  been  so  answerable  "  if  the  Act  had 
not  passed.  Nor  does  it  relieve  him  wholly  or  partially  from  any 
loss  to  which  he  might  have  been  subject,  otherwise  than  by 
liability  in  damages.  If,  for  instance,  his  own  ship  were  wholly 
lost  in  a  collision,  for  which  it  was  alone  to  blame,  he  must  bear 
that  whole  loss,  in  addition  to  his  liability  in  damages  (as  limited 
by  the  statute)  to  the  owners  of  the  other  ship,  and  also  to  the 
owners  of  any  cargo.  And,  if  the  true  result  of  the  Admiralty 
rule  is  (as  the  Master  of  the  Eolls  and  Brett  L.J.  considered 
it  to  be)  that,  in  a  case  in  which  both  ships  are  to  blame, 
only  one  of  them  is  really  liable  in  damages  to  the  other,  (such 
damages  representing  a  moiety  of  the  difference  of  the  aggregate 
loss,  beyond  the  point  at  which  the  one  loss  balances  the  other,) 
the  fact,  that  the  rest  of  the  loss  must  be  borne  by  each  shipowner 
who  has  suffered  it,  is  quite  consistent  with  the  limitation  of 
liability  by  the  Merchant  Shipping  Amendment  Act. 

(1)  2  Shaw.  Sc.  App.  402.  (2)  2  Dod.  85. 
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The  question  is  whether  there  are,  in  these  cases,  two  cross 
liabilities  in  damages,  of  each  shipowner  to  the  other  for  half  the 
loss  w^hich  that  other  has  sustained,  or  only  one  liability,  for  a 
moiety  of  the  difference  of  the  aggregate  loss  beyond  the  point  of 
■equality.  If  both  parties  were  solvent,  and  if  there  were  no 
statutory  limit  of  liability,  the  result,  either  way,  would  prac- 
tically be  the  same ;  because,  up  to  the  point  of  equality,  the  loss 
would  be  borne  (in  the  one  view)  by  the  owner  who  suffered  it, 
and  (in  the  other  view)  the  one  liability  would  be  compensated 
by,  or  set  off  against  the  other,  according  to  an  equity  which 
would  certainly  have  been  enforced  in  the  Court  of  Admiralty. 
If,  however,  by  the  effect  of  a  supervening  bankruptcy  before 
judgment  or  of  the  statutory  limitation  of  liability,  the  position 
of  the  two  parties  were  rendered  unequal,  so  that  a  claim  by  the 
one  would  only  be  to  receive  a  dividend  out  of  a  fund,-  while  a 
•claim  by  the  other  would  be  payable  in  full,  the  distinction  may 
become  important.  But  a  consequence  arising  out  of  circum- 
stances foreign  to  the  rule  itself  ought  not  to  be  regarded  in  the 
determination  of  this  question,  whether  it  may  tend,  practically, 
to  disturb  or  to  maintain  that  equality  of  participation  in  the 
loss  arising  from  a  common  fault,  which  is  the  principle  of  the 
Admiralty  rule. 

The  solution  of  this  question  appears  to  me  to  depend  upon  the 
true  effect  of  the  procedure,  and  the  forms  of  decrees,  of  the 
Admiralty  Court,  in  this  class  of  cases;  for  the  new  method  of 
procedure  under  the  Judicature  Acts,  by  claim  and  counter-claim, 
cannot,  in  my  opinion,  make  any  difference.  If  the  course  of  tlie 
Court  had  been  to  deal  with  tlio  whole  controversy  between  the 
owners  of  the  two  ships  in  a  single  proceeding,  the  natural  result 
of  the  rule  would,  I  think,  certainly  be  that  for  which  the  appel- 
lants contend.  If  both  ships  had  suffered  an  exactly  equal 
4imount  of  damage,  ascertained  in  tlie  same  suit,  it  cannot  l  e 
conceived  that  the  Court,  acting  on  sucli  a  ruh\  would  a  1  judge 
tlie  owner  of  the  one  vshij)  to  pay  any  damages  at  all  to  the  other. 
In  general,  this  would  not  happmi,  but  one  ship  would  have 
suffered  more  damage  than  the  otlicr.  The  natural  result  of  tliii 
inequality  of  loss  would  seem  to  be,  not  that  eithi  r  ownc^r  should 
pay  anytliing  to  the  other  up  to  the  p;)int  at  which  (if  there  liad 


H.  L.  (E.) 
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H.  L.  (E.)   been  no  such  difference)  the  loss  would  have  been  equal,  but  that 
1882       the  difference  only  should  be  equally  divided  between  them,  the 

Stoomvaaet  one  bearing  and  the  other  paying  a  moiety  of  that  difference. 
^^i^EDlRf^S^    The  whole  difficulty  (as  it  seems  to  me)  arises  out  of  the  fact 

Peninsit  \e  course  of  the  Court  of  Admiralty  was  not  (and,  from  the 

AND       nature  of  the  case,  hardly  could  have  been)  to  deal  with  the 
Steam     whole  controversy  between  the  owners  of  the  two  ships  in  a  single 

Company ^  suit.    When  a  suit  for  collision  was  brought,  it  was  always  by 

Lordl^rne  P^^^Jj  alleging  the  other  party  to  be  in  fault ;  and  there  was- 
also  generally  (when  both  were  ultimately  found  to  blame,  and 
when  both  had  sustained  damage)  a  cross  suit  by  the  other  party, 
with  a  like  allegation  of  fault  against  his  opponent.  At  the  hear- 
ing, whether  of  one  such  suit  only,  or  of  two  such  suits,  heard 
separately,  or  conjoined,  the  Court,  when  it  determined  that  both 
ships  were  to  blame,  usually  pronounced  in  each  suit  a  separate 
decree.  It  cannot  be  denied  that  the  more  common  and  recent 
form  of  such  decrees  seems  (prima  facie,  at  all  events)  favourable 
to  the  contention  of  the  respondents.  In  each  suit  there  was  (as 
I  have  said)  a  separate  decree,  declaring  that  both  ships  were  in. 
fault ;  "  and  that  the  damage  arising  therefrom  ought  to  be  borne 
equally  "  by  the  owners  of  both  ships  ;  and  afterwards  proceeding 
to  "  condemn  "  the  defendants  and  their  bail  in  a  moiety  of  the 
damages  proceeded  for  by  the  plaintiffs ; "  and  referring  it  to  the 
Eegistrar,  assisted  by  merchants,  to  assess  the  amount  of  such 
damages  (with  or  without  costs,  as  the  Court  might  think  fit)* 
Under  every  such  decree,  the  Eegistrar  made  a  report,  finding 
that  a  moiety  of  the  damages  sustained  by  the  plaintiffs  amounted 
to  so  much,  and  (ordinarily)  computing  interest  thereon  from  the 
date  of  the  decree.  A  moiety  of  the  damages  sustained  by  the 
other  party  (if  plaintiff  in  a  cross  suit)  was  in  like  manner 
found  (also  with  interest)  sometimes  by  the  same,  and  sometimes 
by  a  separate  report.  It  does  not  appear  that,  on  the  face  of  the 
reports  made  under  this  form  of  decree,  any  balance  was  ever 
struck ;  but,  unless  the  parties,  by  a  voluntary  settlement,  rendered 
further  resort  to  the  Court  unnecessary,  the  proper  course  would 
have  been  for  that  plaintiff,  to  whom  a  balance  was  due,  to  apply 
to  the  Court  for  a  monition  requiring  the  other  party  to  pay  it. 
A  monition  was  seldom  issued  in  practice ;  indeed,  Mr,  Butt,  in 


YOL.  YIL] 


AND  PEIVY  COUNCIL. 


803 


his  argument  for  the  respondents,  stated  that  he  had  been  unable  H.  L.  (E.) 

to  find  one  on  the  records  of  the  Court.    But  there  cannot,  I  1882 

think,  be  any  doubt,  that,  if  issued,  it  would  have  been  in  favour  stoomvaart 

of  one  plaintiff  only  and  that  for  the  balance  representing  one  ^j^derland^ 

moiety  of  the  excess  of  the  aggregate  loss  beyond  equality,  and  ^  ^. 

the  interest  thereon,  and  the  costs  (if  any)  to  which  that  plaintiff  and 

might  be  entitled.  ^r^I^'^ 

The  computation  of  interest  by  the  registrars,  in  cases  of  this  ^^J^^p^™^ 

class,  might,  at  first  sight,  seem  to  imply  that  there  was,  in  that   

.  .         .  Lord  Selborne, 

stage,  an  ascertained  judgment  debt,  carrymg  interest.  But  I  ^-G- 
think  this  cannot  be  a  correct  view,  whatever  (in  other  respects) 
may  be  the  effect  of  the  decrees  under  which  the  Eegistrars  acted. 
It  does  not  appear  to  have  been  the  general  course  of  the  Court 
that  those  decrees  should  contain  any  direction  as  to  interest ; 
and  I  think  it  more  probable  that  the  principle  on  which  interest 
was  computed  under  them  is  that  mentioned  by  Mr.  Sedgwick  in 
his  book  on  Damages  (chapter  15,  pp.  373  and  385-7),  where 
he  treats  of  the  power  of  a  jury  to  allow  interest,  as  in  the 
nature  of  damages,  for  the  detention  of  money  or  property 
improperly  withheld,  or  to  punish  negligent,  tortious,  or  fraudu- 
lent conduct ;  the  destruction  of  or  injury  to  property  involving 
the  loss  of  any  profit  which  might  have  been  made  by  its  use  or 
employment. 

I  understand  the  Master  of  the  Kolls  and  Brett  L.J.  to  have 
been  of  opinion  that  everything  in  this  course  of  procedure,  prior 
to  monition,  was,  not  in  form  only  (according  to  the  style  of  the 
Admiralty  Courts),  but  substantially,  interlocutory;  that  the 
decree  was  not,  either  before  or  after  the  report  of  the  Ilegistrar, 
equivalent  to  a  final  judgment,  constituting  a  liability  in  a  certain 
amount  of  liquidated  damages ;  that,  for  this  purpose,  a  monition 
(which,  both  in  form  and  in  substance  would  bo  an  order  to  pay) 
was  necessary ;  that  such  monition  could  only  issue  for  a  moiety 
of  the  excess  of  the  aggregate  loss  beyond  the  point  of  equality, 
in  conformity  with  the  principle  of  the  rule,  declared  on  the  face 
of  the  decree  itself;  and  that  there  was  therefore  no  liability  in 
damages,  except  for  that  balance.  Baggallay  and  Cotton  L.J  J. 
on  the  other  hand  thought,  that  the  amount  of  the  liability  of 
each  party  to  pay  damages  to  the  other  was  fixed  by  the  decree 
Vol.  VII.  3         3  H 
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H.  L.  (E.)    in  the  suit  of  each  plaintiff,  and  that  the  monition  was  merely  a 

1882       step  towards  execution, 
Stoomvaart  light  could  be  obtained  from  any  other  source  than  the 

Maatschappy  analogy  of  the  forms  of  procedure  in  Courts  of  Common  Law  and 
V.        Equity,  I  should  have  found  great  difficulty  in  dissenting  from 
^^^AND^^^^  the  conclusions  of  Baggallay  and  Cotton  L.JJ.    But  in  deter- 
^sSa^^    mining  the  effect  of  Admiralty  procedure,  authorities  in  the 
Navigation  Admiralty  Courts  ought  to  prevail  over  reasonino;  founded  upon 

Company.     .  a         4^   ^i.     4-  'U      i  . 
  the  procedure  oi  other  tribunals.  ' 

Lord  sdborne,  j  referred  in  the  outset  to  the  terms  in  which  the  *'  ancient  rule 
"  of  the  Admiralty  "  was  stated  by  Sir  W.  Scott  in  the  case  of  The 
Lord  Melville  (1)  ;  and  I  recur  to  them  for  the  purpose  of  observ- 
ing, that  they  would  hardly  seem  to  be  quite  accurate  if  the  loss 
to  be  "  apportioned  *'  (according  to  the  other  form  of  expression 
used  by  him)  were  only  that  of  one  ship  considered  separately, 
and  without  regard  to  the  loss  of  the  other.  At  all  events  the 
phrase  "  a  common  loss  "  seems  to  me  to  point  more  naturally  to 
what  Lord  Denman  understood  to  be  the  result  of  the  Admiralty 
rule.  "A  positive  rule"  (he  said  in  Be  Vaux  v.  Salvador  (2)) 
"  of  the  Court  of  Admiralty  requires  the  damage  done  to  both 
ships  to  be  added  together,  and  the  combined  amount  to  be 
equally  divided  between  the  owners  of  the  two."  The  observa- 
tion which  I  have  ventured  to  make  upon  Sir  W,  Scott's  words  is, 
in  itself,  slight,  and  would  be  of  no  weight  at  all,  if  there  were 
no  precedents  of  the  Court  of  Admiralty  in  accordance  with  Lord 
Denman's  statement  of  the  rule.  But  there  do  appear  to  be  such 
precedents,  older  than  the  forms  recently  in  use,  and  differing 
from  them.  Whatever  else  may  be  doubtful  in  this  case,  it  is, 
at  all  events,  certain  that  the  ancient  rule  of  the  Admiralty  and 
the  present  rule  are  the  same. 

The  earliest  recorded  precedent  is  that  of  The  Petersjield  and 
The  Judith  Bandolph  (3),  decided  by  Sir  James  Marriott  in  1789 
(following,  as  it  would  seem,  a  case  determined  in  Queen  Anne's 
time),  which  was  treated  by  Lord  Gifford,  when  delivering  the 
opinion  of  this  House  in  Hay  v.  Le  Neve  (I5th  June,  1824)  (3) 
as  an  authority  for  the  application  of  the  Admiralty  rule,  which 

(1)  2  Shaw  Sc.  App.  402.  (2)  4  A.  &  E.  431.  ' 

(3)  2  Shaw  Sc.  App.  403. 
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ihe  House  of  Lords  ought  to  follow.    In  Hay  v.  Le  Neve  (1)  the    H.  L.  (e.) 
question,  which  is  now  so  important,  did  not  arise,  because  there  1882 
•only  one  of  the  ships  which  came  into  collision  had  sustained  any  stoomvaart 
damage.    But  a  decision  so  recognised  by  this  House  is  entitled  ^ede^a^d^ 
to  great  weight,  on  all  points  relating  either  to  the  principle  or  to  v. 

1  •        .  PI  -I  ir  ENINSULAB 

the  application  of  the  rule.  and 

The  exact  terms  of  the  final  judgment  entered  up  in  The  Peters-  ^s^eam^ 

Jeld  and  The  Judith  Bandolph  (2)  were  thus  stated  to  the  House  ^^^.J^^™"^ 

of  Lords  by, Lord  Giffbrd:  "The  judge  by  his  interlocutory   

Lord  Selbome, 

decree  pronounced  that  both  ships  were  in  fault,  and  that  the  ^.c. 
Judith  Eandolph  was  most  in  fault,  and  decreed  that  the  whole 
damage  sustained  by  the  owners  of  the  ship  Petersfield  and  her 
cargo  which  was  sunk  and  lost,  as  well  as  the  £230  damages  and 
•expenses  given  against  the  ship  Petersfield  and  the  costs  of  suit 
here  on  both  sides,  be  borne  equally  by  the  parties  in  this  suit, 
and  assigned  for  liquidation  of  damages  and  taxation  of  expenses 
the  third  session  of  next  term;  and  referred  the  liquidation  of 
Tthe  said  damages  and  expenses  to  the  Kegistrar,  taking  to  his 
assistance  two  merchants."  This  form  of  decree  agrees  with  Lord 
Denman's  statement  of  the  rule.  Its  effect  is,  I  think,  clear. 
£230  damages  and  expenses  had  been  ascertained  (I  presume  in 
a  suit  brought  by  the  owners  of  the  Judith  Eandolph)  as  the 
amount  of  the  loss  and  expenses  suffered  by  the  Judith  Eandolph, 
in  a  moiety  of  which  (as  I  suppose)  the  Petersfield  had  been 
"  condemned."  But  the  amount  of  the  loss  and  expenses  suffered 
by  the  Petersfield  was,  as  yet,  unascertained.  Let  it  be  supposed 
'(for  illustration's  sake)  that,  when  ascertained,  the  loss  and 
expenses  suffered  by  the  Petersfield  and  her  cargo  might  amount 
to  £1770,  which,  added  to  £230,  would  make  £2000.  This  decree 
certainly  could  not  and  did  not  mean,  that  the  owners  of  the 
Petersfield  and  her  cargo,  who  had  suffered  in  damages  and 
expenses  £1770,  should  be  liable  in  £1000  damages  and  costs  to 
the  owners  of  the  Judith  Eandolph  (whose  total  loss  and  expenses 
did  not  exceed  £230),  and  should  themselves  be  entitled  to  receive 
back  from  the  owners  of  the  Judith  Eandolph  tlio  exact  amount 
which  they  so  paid.  The  elfect  of  that  operation  would  simply 
be  that  the  parties  would  be  left  in  the  same  position  as  they 
(1)  2  Shaw  Sc.  App.  395.  (2)  2  Shaw  Sc.  App.  404. 

a         3  H  2 
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H.  L.  (E.)   would  have  been  at  common  law,  each  bearing  his  own  total  loss. 

1882      The  effect  of  such  a  form  of  decree  could,  therefore,  only  be,  that 
Stoomvaart  the  owners  of  the  Petersfield  and  her  cargo  should  bear  their  own 
^J^^H^^^^  greater  loss  to  the  extent  of  £1000,  and  that  the  owners  of  the 
'  Judith  Kandolph,  after  bearing  the  whole  amount  of  their  smaller 
^^Sd^^^^  loss  (viz.,  £230),  should  pay  £770  (being  a  moiety  of  £1540,  the 
^Stea^^    difference  of  the  aggregate  loss)  to  the  owners  of  the  Petersfield, 
^oMPANY^  This  is  in  substance,  that  mode  of  applying  the  Admiralty  rule^ 
  for  which  the  appellants  here  contend. 

Lord  Selbome,  a  * 

Dr.  Lushington  appears  to  have  followed  this  precedent  in  1841 
(referring  expressly  to  Hay  v.  Le  Neve)  (1)  in  the  case  of  The 
Washington  and  The  Catherine  (2),  when  (two  cross  actions  being 
tried  by  agreement  at  the  same  time)  "  he  decreed  the  damages, 
costs,  and  expenses  of  both  parties  to  be  thrown  together,  and  to 
be  equally  divided." 

It  further  appears  to  me,  that  this  view  of  the  real  meaning  of 
the  procedure  in  such  cases  goes  far  to  reconcile  with  sound 
principle  the  course  taken  by  Dr.  Lushington  in  The  Seringa- 
patam  (1848)  (3)  and  The  Tecla  Carmen  (1859)  (4) ;  which  (in  the 
former  case  especially)  would  otherwise  have  seemed  arbitrary, 
and  hardly  consistent  with  the  respect  due  to  those  decrees  of  Her 
Majesty  in  Council  in  favour  of  the  owners  of  the  Harriet  and  the 
Tecla  Carmen,  the  fruits  of  which  he  thought  himself  entitled  ta 
withhold  from  the  plaintiffs,  unless  (in  the  one  case)  they  would 
submit  to  the  deduction  of  a  moiety  of  the  damages  which  had 
been  sustained  by  the  owners  of  the  Seringapatam"  (without  a 
decree  in  any  cross  suit),  and  (in  the  other)  until  a  cross  suit 
should  be  brought  to  hearing. 

These  authorities  are,  I  think,  sufiScient  to  prove  that  the  course 
of  the  Court  of  Admiralty  has  been  to  use  its  powers  over  its 
own  procedure,  so  as,  either  at  the  hearing  of  a  cross  suit  after 
decree  and  report  in  the  original  suit,  or  at  the  hearing  of  two 
conjoined  suits,  or  in  that  later  stage  at  which  a  monition  might 
be  applied  for,  to  bring  about  the  same  result  as  if  the  whole 
controversy  between  the  owners  of  the  two  ships  had  been,  from 
the  first,  dealt  with  in  one  proceeding ;  and  this,  not  by  way  of 

(1)  2  Shaw  Sc.  App.  395.  (3)  3  W.  Eob.  38,  44. 

(2)  5  Jur.  1067.  (4)  Lush.  79.  i- 
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set-off,  but  in  a  manner  wliich  can  only  be  explained  as  resulting  H.  L.  (E.) 

from  the  view  which  that  Court  took  of  the  principle,  and  the  just  1882 

consequences,  of  its  own  rule.  Stoomvaaet 

One  further  observation  I  desire  to  make,  as  offering  (what  ^xederla^d^ 

seems  to  me)  a  not  improbable  explanation  of  the  ordinary  form  ^ 

^  *■  ^  .  .     1  Peninsular 

of  decree.    It  is  that,  as  every  suit  of  this  kind  was  originally  and 

brought  by  a  plaintiff  alleging  his  adversary  to  be  in  fault  (and  Stea^i 

not  admitting  the  existence  of  fault  on  both  sides),  and  as  each  ""^J^p^^Y^ 

suit  was  or  might  be  separately  brought  to  a  hearing,  the  form  of  ^^^J^ 

the  decree  made  separately  in  each  suit,  before  "  liquidation  of 

damages,"  would  naturally  be  such  as  might  be  applicable  to  the 

possible  case  (which  actually  occurred  in  B.ay  v.  he  'Neve  (1))  of 

that  plaintiff's  ship  only  having  suffered  any  damage ;  in  which 

case  the  moiety  of  that  damage  only  which  was  mentioned  in  that 

decree  would  be  taken  into  account. 

My  conclusion,  upon  the  whole,  is  that  the  opinion  of  the 

Master  of  the  Eolls  and  Brett  L.J.  ought  to  prevail,  and  that  the 

judgment  appealed  from  should  be  reversed.    In  so  saying  I  am 

bound  to  acknowledge  that  my  impression,  down  to  the  conclusion 

of  the  arguments,  had  been  different.    A  fuller  consideration  of 

the  authorities  to  which  I  have  referred,  has  convinced  me  that 

they  are  not  reconcilable  with  the  judgment  of  the  Court  of 

Appeal. 

Lord  Blackburn  : — 

My  Lords,  in  this  case  two  ships,  the  Voorwaarts  belonging  to 
the  appellants,  and  the  Khedive  belonging  to  the  respondents, 
<^me  into  collision,  and  damage  was  thereby  occasioned  to  each  of 
the  ships  and  to  the  cargo  on  board  ;  so  that  the  owners  of  each 
ship,  and  the  owners  of  the  cargo,  each  sustained  loss  arising  from 
the  same  accident,  and  each  had  a  claim  for  recompense  from 
those  who  were  responsible.  No  loss  of  life  or  personal  injury 
was  incurred.  It  was  ultimately  determined  that  the  collision 
arose  from  the  fault  of  both  ships.  And,  according  to  the  rule 
in  the  Admiralty,  that  being  so,  the  whole  damage  arising  from 
the  collision  ought  to  be  borne  equally  by  the  owners  of  the  two 

(1)     Shaw  Sc.  App.  395. 
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H.  L.  (E.)  ships,  without  inquiring  in  what  degree  each  was  to  blame.  There 

1882      was  no  fault  or  privity  on  the  part  of  the  owners  of  the  Khedive 

Stoomvaart  ^^^^  entitled  to  take  steps  for  limiting  their  liability ; 

Maatschappt  and  as  the  moiety  of  the  damage  in  any  view  of  the  case  exceeded 

V.        the  amount  to  which  their  liability  was  limited,. they  instituted  an 

^^^AN?^^^  action  for  this  purpose  in  the  Admiralty  Division,  bringing  that 

^Steam^    amount  into  Oourt,'and  making  the  owners  of  the  Voorwaarts  and 

Navigatioit  all  other  persons  claiming  damasres  from  the  collision,  defendants. 
Company.        mi  n    r      ^  i  tt 

—         The  amount  of  the  damage  to  the  Voorwaarts  exceeded  the 

— -  '  amount  of  the  damage  to  the  Khedive ;  and  the  question  which  it  ■ 
is  intended  to  raise  is,  whether  the  owners  of  the  Voorwaarts  were- 
to  prove  for  the  whole  moiety  of  the  loss  and  damage  sustained 
by  them,  and  to  be  paid  in  respect  of  such  moiety  pari  passu  with 
the  other  claimants  on  the  fund,  which  is  the  contention  of  the 
respondents ;  or  whether  the  owners  of  the  Voorwaarts  were  t& 
prove  for  the  moiety  of  the  loss  and  damage  sustained  by  them, 
less  a  moiety  of  the  loss  and  damage  sustained  by  the  Khedive. 

One  practical  difference  is  that  if  the  respondents  are  right,, 
the  amount  to  be  paid  out  of  the  fund  in  Court  to  the  owners  of 
the  cargo,  who  are  not  to  blame,  will  be  diminished,  for  the  bene- 
fit of  the  Khedive,  who  are  to  blame,  and  as  was  said  by  Baggallay 
L.J.  in  Chapman  v.  JEtoyal  Netherlands  Steam  Navigation  Com-^ 
2>any  (1)  "  it  certainly  strikes  one  as  improbable  that  such  an 
apparently  inequitable  result  should  be  in  accordance  with  a  true 
construction  of  the  Merchant  Shipping  Acts ;  but  if  such  be  their 
true  construction  we  are  bound  to  adopt  and  act  upon  it,  however 
inequitable  in  our  opinion  the  result  may  be."  Perhaps  it  is  too* 
strong  to  call  the  result  inequitable ;  but  I  think  it  is  certainly 
one  which  the  Legislature  were  not  likely  to  have  wished  to  bring; 
about,  and  that,  if  they  had  had  it  brought  to  their  notice,  theyr 
probably  might  have  altered  the  language  of  the  Acts  so  as  to- 
make  it  clear  that  they  did  not  intend  to  bring  about  such  a  result. 
Whether,  on  the  true  construction  of  the  Acts  as  they  are  framed,., 
the  result  follows,  is  the  questiouo 

Another  result  is  that,  as  between  the  shipowners,  the  ship 
which  seeks  to  limit  its  liability,  will  always,  whether  its  damage 

(1)  4  P.  D.  170, 
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Lord  Blackburn. 


be  greater  or  less  than  the  other,  obtaia  a  benefit :  whether  that    H.  L.  (E.) 
is  to  be  wished  depends  on  which  was  most  to  blame.  1882 

The  question  which  it  is  meant  to  raise  was  decided  in  a  case  stoomvaakt 
reported  under  the  name  of  Chapman  v.  Royal  Netherlands  Steam  ^^edekland^ 
Navigation  Company  (1).    The  Courts  below  treating  that  deci-  ^  ^  J- 
sion  as  binding  on  them,  as  it  was,  gave  judgment  in  accord-  and 
ance  with  it,  in  order  that  the  case  might  be  taken  into  this  ^stejSi^ 
House,  where  that  decision,  though  an  authority,  is  not  bindiog.  "^qq^p^^^^ 
So  that  this  is  in  substance  an  appeal  from  that  decision,  and  was 
so  argued.    In  that  case  the  Savernake  and  the  Vesuvius  had 
come  into  collision,  and  both  were  to  blame.    The  owner  of  the 
Savernake  brought  the  amount  of  his  statutable  liability  into 
Court,  and  made  the  Eoyal  Netherlands  Steam  Navigation  Com- 
pany, who  were  owners  of  the  Vesuvius,  and  all  other  claimants, 
defendants.    The  Master  of  the  Rolls  in  that  suit  declared  that 
the  defendants,  the  Koyal  Netherlands  Steam  Navigation  Com- 
pany, are  entitled  to  prove  for  the  moiety  of  the  loss  and  damage 
sustained  by  them,  less  a  moiety  of  the  loss  and  damage  sustained 
by  the  Savernake  and  to  be  paid  in  respect  of  such  balance  pari 
passu  with  the  other  claimants  out  of  the  fund  in  Court."    That  is 
the  declaration  which  the  appellants  say  ought  to  be  made  here, 
and  if  it  were  made  the  rest  of  the  order  would  easily  be  framed. 
But  this  declaration  was  altered  in  the  Court  of  Appeal  by  a 
majority,  consisting  of  Baggallay,  and  Cotton  L.JJ. ;  Brett  L.J. 
dissenting,  and  thinking  the  declaration  of  the  Master  of  the 
EoUs  was  right.    So  that,  as  far  as  mere  weight  of  authority  goes, 
it  was  pretty  equal,  Baggallay  and  Cotton  L.JJ.  being  on  one 
side,  and  the  Master  of  the  Rolls  and  Brett  L.J.  on  the  other. 
And  when  the  argument  at  your  Lordships*  Bar  was  concluded,  I 
think  some  of  your  Lordships  were  inclined  to  think  that  the  one 
side  was  right,  and  some  to  think  that  the  other  was.    I  need 
hardly  say  that  the  question  is  one  of  difficulty. 

On  the  best  consideration  I  can  give,  having  carefully  consi- 
dered the  arguments  at  the  Bar,  and  made  some  search  for  myself, 
and  having  read  the  judgments  in  Chapman  v.  lloyal  Netherlands 
Steam  Navigation  Company  (1)  and  with  especial  care  those  from 
.  which  I  differ,  I  think  that  the  Master  of  the  Rolls  and  Brett  L.J. 

(1)  4  r.  D.  157. 
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H.  L.  (E.)  were  right.    This  is  subject  to  what  may  be  said  by  such  of 

1882  your  Lordships  as  may  entertain  the  opposite  opinion.  Some 

StoomvIaet  considerations  may  occur  to  them  which  have  not  occurred 
^NeiL^and^  to  me,  and  which  may  convince  me  that  I  should  change  my 

V.  opinion. 

AND         The  solution  of  the  question  before  the  House  depends  upon 
^^EAM^  two  questions :  1.  What  is  the  true  construction  of  the  statutes 
^aaiPANY  ^  putting  a  limit  on  the  liability  of  shipowners  to  make  recompense 
  in  damages  to  those  injured  by  a  collision,  brought  about  in 

Lord  Blackburn.  °  ,  .  o 

' —  whole  or  in  part  by  the  negligence  of  their  servants  ?  2.  What 
is  the  nature  of  the  recompense,  in  damages,  awarded  by  the  rule 
of  the  Admiralty  between  the  owners  of  the  two  ships  which  come 
in  collision  when  both  ships  are  to  blame  ?  I  will  first  consider 
the  statutes. 

The  first  Act  which  limited  the  liability  of  shipowners  in 
cases  of  collision  was  53  Geo.  3  c.  159,  and  though  that  Act  has 
been  repealed  by  17  &  18  Vict.  c.  120,  s.  4, 1  think  its  provisions 
are  material  in  construing  those  provisions  which  have  been 
by  17  &  18  Vict.  c.  104,  as  amended  by  25  &  26  Vict.  c.  63, 
substituted  for  those  of  53  Geo.  3  c.  159.  Statute  53  Geo.  3 
c.  159,  begins  by  a  recital  that  it  was  expedient  to  prevent  any 
discouragement,  to  merchants  and  others,  from  being  interested  in 
shipping  belonging  to  this  realm  ;  and  it  was  confined  to  British 
ships.  Sect.  1  enacts,  "  That  no  person,  owner  or  part  owner, 
of  any  ship  shall  be  subject  or  liable  to  answer  for  or  make  good 
any  loss  or  damage  arising  or  taking  place  by  reason  of  any  act, 
neglect,  matter,  or  thing  done,  omitted  or  occasioned,  without  the 
fault  or  privity  of  such  owner,  which  may  happen  "  to  the  cargo 
of  the  ship  "  or  to  any  other  vessel,"  or  to  any  goods  being  in  or 
on  board  any  other  vessel,  "  further  than  the  value  of  his  or  their 
ship  or  vessel,  and  the  freight  due  or  to  grow  due  for  and  during 
the  voyage  which  may  be  in  prosecution  or  contracted  for  at  the 
time  of  the  happening  of  such  loss  or  damage." 

There  were  three  cases  decided  between  the  passing  of  this 
statute  and  its  repeal,  which  were  not  cited  on  the  argument,  but 
which  I  think  it  right  to  bring  before  your  Lordships'  notice. 

In  1818,  in  Wilson  v.  Bichson  (1),  the  Court  of  King's  Bench 
(1)  2  B.  &  Aid.  2,  15. 
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decided  that  the  value  of  the  ship  was  to  be  taken  as  "  the  exist-    H.  L.  (E.) 
ing  value  at  the  time  wheu  the  loss  takes  place." 

In  Brown  v.  Wilhinson  (1),  in  1846,  Parke  B.  intimates  a  Stoomvaart 
strong  opinion  that  the  value,  if  it  was  res  Integra,  ought  to  be  ^^ederland^ 
taken  as  the  value  at  the  time  of  the  commencement  of  the  ^• 

1  ENINSULAE 

voyage,  but  adds,  "  As,  however,  the  point  has  been  decided  by  and 
the  case  referred  to,  we  should  pause  before  we  overruled  that  steam 
authority.    It  is  not,  however,  necessary  in  this  case  to  do  so ;  for  "^Q^^^p^^y^^' 
we  think  that,  according  to  the  true  meaning  of  that  decision,  the  ^o^^^^^^^j.^ 

value  at  the  time  of  loss,  to  which  the  damages  were  there   

restrained,  is  the  value  at  the  moment  the  loss  commences  by 
the  collision,  whence  the  injury;  and  it  is  not  to  be  reduced  by 
the  consideration  that  the  defendant's  vessel  is  about  to  founder, 
at  which  time  it  is  really  of  no  value ;  for  that  would  be  to  exempt 
the  defendants  altogether,  which  the  statute  certainly  does  not 
contemplate  under  any  circumstances."  This  was  quite  sufiScient 
to  suggest  the  expediency  of  substituting  a  fixed  rule  for  ascer- 
taining the  amount  of  the  limit  of  liability,  as  was  afterwards 
done,  though  not  till  1862,  by  25  &  26  Vict.  c.  63,  s.  54. 

In  the  interval  between  these  two  cases  that  of  The  Dundee  (2), 
was  decided  by  Lord  Stowell  in  1823.  That  was  a  case  of 
collision,  in  which  the  Dundee  was  solely  to  blame,  and  con- 
sequently her  owners  were  liable  for  the  whole  loss.  The  ques- 
tion there  raised  was  as  to  what  was  to  be  included  in  the 
word  "  appurtenances  "  in  53  Geo.  3  c.  159,  a  question  no  longer 
of  importance  since  the  repeal  of  that  statute.  On  a  prohi- 
bition in  Gale  v.  Laurie  (3),  the  King's  Bench,  iucludiug  Lord 
Tenterden,  put  the  same  constructiou  on  the  words  as  Lord 
Stowell  had  done,  so  that  the  point,  if  still  important,  would 
probably  be  held  concluded  by  authority.  But  the  judgment  of 
Lord  Stowell  contains  a  great  deal  very  material  to  the  present 
inquiry. 

I  will  now  read  the  part  of  Lord  S  to  well's  judgment  which  I 
think  important,  though  part  of  it  is  more  relevant  to  the  second 
question  which  I  propose  to  discuss,  than  to  the  construction  of 
the  statutes.    He  begins  by  saying  that  the  loss  arose  from  "  a 

(1)  15  M.  &  W.  398.  (2)  1  llagg.  Adni.  120. 

(3)  5  B.  &  C.  IGG. 
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H,  L.  (E.)   want  of  that  attention  and  vigilance  which  is  due  to  the  security 

1882      of  other  yessels  that  are  navigating  on  the  same  seas ;  and  which 

Stoomvaaet  if  so  far  neglected  as  to  become,  however  unintentionally,  the 

^EDEKLAND^  causo  of  damage  of  any  extent  to  such  other  vessels  the  maritime 

^  ^-  law  considers  as  a  dereliction  of  bounden  duty,  entitlino:  the 
Peninsular  ^  j  ^         ,  o 

AND       sufferer  to  reparation  in  damages.    The  quantum  of  reparation 
Steam     due  in  such  cases  has  been  differently  measured  in  the  maritime 
^CoMPANY.^  laws  of  different  commercial  countries,  and  of  the  same  country^ 
amongst  others  our  own,  at  different  periods.    The  ancient  general 

Lord  Blackburn.  o  »  r  & 

• —  law  exacted  a  full  compensation  out  of  all  the  property  of  the 
owners  of  the  guilty  ship,  upon  the  common  principle  applying 
to  persons  undertaking  the  conveyance  of  goods  "  (I  should  rather 
say  undertaking  the  management  of  anything  likely  to  do  mischief, 
unless  attention  and  vigilance  is  used  by  those  who  manage  it} 
"  that  they  were  answerable  for  the  conduct  of  the  persons  whom 
they  employed  and  of  whom  the  other  parties  who  suffered 
damage  knew  nothing,  and  over  whom  they  had  no  control.  To- 
this  rule  our  own  country  conformed ;  and  it  is  not  to  be  denied 
that  the  term  *  compensation '  is  not  very  accurately  applied  to  any 
restitution  that  falls  short  of  a  fair  and  full  indemnification  for 
the  injury  done.  But  Holland  having  introduced  a  law  for  the 
protection  of  its  navigation,  that  persons  interested  in  it  should 
not  be  liable  beyond  the  value  of  that  property  of  their  own- 
which  they  exposed  to  hazard, — their  ship,  freight,  apparel,  and 
furniture, — England  followed  in  successive  statutes  by  which  ife 
protected  owners  from  responsibility  beyond  those  interests 
first  in  the  case  of  embezzlements  committed  by  some  of  the 
crew  of  the  ship  herself,  7  Geo.  2  c.  15 ;  and  in  a  succeeding^ 
statute,  26  Geo.  3  c.  86,  this  protection  was  extended  to  the  case 
of  embezzlements  committed  by  other  persons.  The  Legislature 
proceeded  in  a  later  statute,  53  Geo.  3  c.  159,  to  give  the  same 
protection  in  the  case  of  all  losses  otherwise  produced.  The 
latter  statute,  which  most  immediately  applies  to  the  present 
question,  in  the  first  enacting  clause,  subjects  the  ship,  tackle,, 
apparel  and  furniture,  and  its  freight,  but  in  the  following 
clauses,  particularly  in  the  seventh  and  eighth,  the  word  *  appur- 
tenances'  is  introduced  and  is  repeated  as  subject  to  contribution.'* 
He  then  discusses  the  nature  of  the  fishing  stores  on  a  Greenland 


V. 

Peninsular 

AND 
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voyage,  and  the  case  of  SosTcms  v.  Pickergill  (1),  in  which  it  was   ^  ^  (E.) 
held  that  fishing  stores  were  not  included  in  the  word  "fumi-  jggg 
ture  "  in  the  construction  of  a  policy  of  insurance  :  and  proceeds,  „ 

^       J  '  r  ^  Stoomvaaet 

"  I  am  not  sufficiently  aware  whether  this  would  govern  the  con-  Maatschappy 

/.I  1  •         •  k     1      f  -n     T  NeDEELAND 

struction  of  the  same  word  occurring  m  an  Act  oi  Jrariiament,  or 
in  the  phraseology  of  a  Court,  in  which  its  meaning  is  perhaps 
more  to  be  collected  from  its  proper  and  genuine  import,  than  ^g^^^^^^ 
from  a  prevailing  understanding  controlling  its  proper  meaning  Navigation 

in  a  contract  between  two  individuals,  whose  words  were  not  to  be   

carried  beyond  their  own  intentions  in  the  contract.    But  it  is  ^^^^^^^^ 

unnecessary  for  me  to  pursue  that  question  further,  because  it  is 

an  admitted  fact,  that  this  mode  of  initiating  a  suit  by  arrest 

of  ship,  tackle,  apparel,  and  furniture,  is  the  ancient  formula  of 

the  Court,  though  leading  to  a  full  remedy  affecting  all  the 

property  of  every  kind  belonging  to  the  owners.    The  same 

formula  has  existed  and  operated  its  remedy  under  all  the 

variations  by  which  the  remedy  has  been  modified.    It  has  been 

no  further  restricted  than  as  the  statutes  restricted  it.  But 

the  initiatory  terms,  tackle,  apparel,  and  furniture,  founded  the 

suit  sufficiently  to  enable  it  to  embrace  all  the  objects  which  the 

statutes  left  subject  to  its  operation.    These  restrained  them  only 

by  their  own  particular  restrictions.    The  same  words  went  as 

far  as  the  general  law  went,  notwithstanding  the  narrowness  of 

those  terms,  and  they  must  now  go  as  far  as  the  general  law, 

limited  only  by  that  statute,  extends." 

Before  going  further  I  may  observe  first,  that  neither  in  Wilson  v. 
Dickson  (2),  The  Dundee  (3),  nor  in  Brown  v.  Wilhinson  (4),  did  any 
question  arise  as  to  how  a  Court  of  Equity  was  to  work  the  juris- 
diction given  it  in  cases  where  there  were  several  losses  to  several 
parties  arising  out  of  the  same  collision,  and  the  fund  brought  into 
Court  was  to  be  distributed  amongst  them  rateably,  which  is  the 
present  case.  In  each  of  these  cases  there  was  one  loss  only. 
Next,  that  Lord  Stowell  treats  it  as  quite  clear  that  though  the 
mode  in  which  the  Court  of  Admiralty  founded  its  jurisdiction  was 
by  a  seizure  of  the  ship,  the  recompense  in  damages  decreed  by 


(1)  Cited  from  Park  ou  Insurance, 
p.  07,  7tli  cd. ;  Marshall  ou  Insurance, 
p.  735,  3rd  ed. 


(2)  2  B.  &Ald.  2. 

(3)  1  Hagg.  Adm.  120. 
(1)  ir>  ]\L  &  W.  308. 
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H.  L.  (E  )   that  Court  could  be  enforced  against  the  owners  out  of  all  their 
1882      property  of  every  kind,  so  that  the  result  was  that  by  the  general 
Stoomvaart        the  owners  might  be  made  to  pay  to  their  uttermost  farthing 
^EDERLAND^  thc  rccompense  in  damages  decreed  by  the  Court  of  Admiralty, 
however  small  the  value  of  their  ship,  when  seized,  was.  Parke  B. 
^  AND       in  Brown  v.  Wilkinson  (1)  says  :  "  From  the  practice  of  the  Court 
^Steam^    of  Admiralty  no  light  could  be  derived  on  this  question,  for  that 
^CoMPANY^  Court  proceeds  in  rem,  and  can  only  obtain  jurisdiction  by  seizure, 
  and  the  value  when  seized  is  the  measure  of  liability."    It  is  not, 

Lord  Blackburn.  ^  ^  ... 

  I  think,  necessary  to  decide  between  those  very  high  authorities. 

If  it  were  I  should  wish  to  make  further  search  amongst  the  cases 
on  prohibition,  but  prima  facie  one  would  say  Lord  Stowell  was 
more  familiar  with  the  subject,  and  therefore  more  likely  to  be 
accurate.  And  lastly  that  Lord  Stowell  seems  to  me  to  think 
that  the  recompense  in  damages  was  to  be  regulated  according  to 
the  established  law  in  the  Court  of  Admiralty,  which  is  my  own 
opinion.  What  that  established  law  is,  is  a  question  which  I  will 
discuss  hereafter. 

Where  there  were  several  losses  occasioned  to  several  persons 
by  one  act  of  negligence  of  those  for  whom  the  owner  was  respon- 
sible, the  53  Geo.  3  c.  159  s.  7  permitted  the  owner  to  file  a  bill 
in  any  Court  of  Equity  having  competent  jurisdiction  against  all 
the  persons  who  shall  have  brought  any  such  actions,  &c.,  and  all 
other  persons  who  shall  claim  to  be  entitled  to  any  recompense  for 
any  loss  or  damage  arising  or  happening  by  the  same  separate 
and  distinct  accident,  act,  neglect,  or  default,  or  on  the  same  occa- 
sion, to  ascertain  the  amount  of "  the  value,  "  and  for  payment 
or  distribution  thereof  rateably  amongst  the  several  persons 
claiming  recompense  as  aforesaid,  in  proportion  to  the  amount  of 
the  several  losses  or  damages  sustained  by  such  persons  so  claim- 
ing such  recompense  according  to  the  rules  of  equity,  and  as  the 
case  may  require."  There  are  carefully  drawn  provisions  requiring 
the  plaintiffs  in  such  a  bill  to  make  all  persons  whom  he  knows  of, 
as  having  any  claim  for  recompense  arising  out  of  that  one  trans- 
action, defendants,  so  that  they  may  if  they  please  claim ;  and  by 
sect.  10  it  is  enacted  that  the  Court  in  which  the  bill  is  filed  shall 
have  full  powers  for  ascertaining  the  value  and  the  amount  of 
(1)  15  M.  &  W.  398. 
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the  losses  or  damages  claimed  by  the  defendants  respectively,  H.  L.  (E.) 

and  "  generally  to  do  what  may  appear  to  be  just "  in  such  1882 

suit.  Stoomvaart 

By  17  &  18  Vict.  c.  120  s.  4,  this  statute  was  repealed;  other  ^^^J^'^^^J^'' 

enactments  having  been  provided  in  the  ninth  part  of  17  &  18  p^^^^^g^j^^^^ 

Yict.  c.  104.    Sects.  504  and  505  of  17  &  18  Vict.  c.  104  ^^j,'''^'''' 

were  repealed  by  25  &  26  Vict.  c.  63  s.  2,  and  for  these  was  ^steam^ 

substituted  sect.  54  of  that  latter  Act.    It  is  in  these  words :  Navigation 

Company. 

"  The  owners  of  any  ship,  whether  British  or  foreign,  shall  not,  in 


cases  where  all  or  any  of  the  following  events  occur  without  their 
actual  fault  or  privity,  that  is  to  say,  1.  Where  any  loss  of  life  or 
personal  injury  is  caused  to  any  person  being  carried  in  such  ship  ; 
2.  Where  any  damage  or  loss  is  caused  to  any  goods,  merchan- 
dise, or  other  things  whatsoever  on  board  any  such  ship  ;  3.  Where 
any  loss  of  life  or  personal  injury  is  by  reason  of  the  improper 
navigation  of  such  ship  as  aforesaid  caused  to  any  person  carried 
in  any  other  ship  or  boat ;  4.  Where  any  loss  or  damage  is  by 
reason  of  the  improper  navigation  of  such  ship  as  aforesaid  caused 
to  any  other  ship  or  boat,  or  to  any  goods,  merchandise,  or  other 
things  whatsoever  on  board  any  other  ship  or  boat, — be  answerable 
in  damages  in  respect  of  loss  of  life  or  personal  injury  either  alone 
or  together  with  loss  or  damage  to  ships,  boats,  goods,  merchan- 
dise, or  other  things  to  an  aggregate  amount  exceeding  £15  for 
each  ton  of  their  ship's  tonnage  ;  nor  in  respect  of  loss  or  damage 
to  ships,  goods,  merchandise,  or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury  or  not,  to  an  aggregate 
amount  exceeding  £8  for  each  ton  of  the  ship's  tonnage." 

The  case  which  we  have  to  deal  with  falls  within  the  fourth  of 
these  heads.  And,  as  I  think,  in  respect  of  such  losses  the  only 
difference  intended  to  be  made  from  the  law  as  it  was  under 
53  Geo.  3,  c.  159,  was  to  extend  the  protection  to  foreign  ships  as 
well  as  British,  and  to  substitute  as  the  limit  of  liability  a  fixed 
and  easily  ascertainable  sum  for  the  value  of  the  ship,  freight  and 
appurtenances. 

As  regards  the  mode  in  which  the  limitation  of  liability  was  to 
be  worked  out  where  there  were  more  persons  than  one  who  had 
sustained  loss  from  the  same  separate  neglect,  or  on  the  same 
occasion,  the  elaborate  provisions  of  53  Geo.  3  c.  159  were  repealed, 


Lord  Blackburn. 
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H.  L.  (E.)  and  in  lieu  of  them  was  substituted  s.  514  of  17  &  18  Vict. 

1882  c.  104,  which  I  think  was  intended  to  give  the  jurisdiction  to  any 
Stomjvaaet  Court  of  Equity  in  any  part  of  the  British  dominions  and  in  Scot- 

Maatsohappy        iq  the  Court  of  Session,  but  to  make  no  other  difference  in 

Nedeeland  ' 

V.       the  substance  of  the  law.    And  I  think,  though  the  words  are 

AND      changed,  principally  I  think  with  a  view  to  brevity  even  at  the 

^Soi^    risk  of  obscurity,  they  ought  to  be  construed  with  reference  to  the 

Navigation  former  law,  and  the  extent  to  which  it  was  intended  to  alter  it. 
Company. 

—  And,  doing  so,  it  seems  to  me  that  the  phrase  "  be  answerable 

liord  Blackburn.  .  t         i  i 

—  m  damages    is  not  to  be  connned  to  the  damages  to  be  recovered 
or  enforced  in  an  action  directly  brought  against  the  owner, 
but  is  to  be  construed  as  meaning  that  the  aggregate  of  the  re- 
compenses which  he  has  to  distribute  under  s.  7  of  53  Geo.  3 
c.  159,  "  according  to  the  rules  of  equity  and  as  the  case  may 
require  "  shall  be  so  limited.    This  is  an  important  link  in  my 
chain  of  reasoning.    I  think  that  the  principle  laid  down  in  Bex 
V.  Loxdale  (1)  as  to  the  construction  of  statutes  in  pari  materia 
applies ;  if  I  am  wrong  in  this,  so  much  of  what  I  rely  on  is  "  debile 
f  andamentum,"  and  I  agree  that  so  far  "  fallit  opus."  If  I  am  right, 
I  cannot  but  think  that  if  Baggallay  and  Cotton  L.JJ.  had  had 
their  attention  called  to  the  very  wide  words  of  s.  7  and  s.  10  of 
53  Geo.  3  c.  159,  giving  the  Court  of  Equity,  whose  powers  the 
Master  of  the  Bolls  was  exercising,  every  power  for  distribution  of 
the  value  amongst  the  several  persons  entitled  to  such  recompenses, 
and  "  generally  to  do  therein  as  shall  appear  to  be  just,''  and  had 
agreed  with  me  in  thinking  that,  though  these  words  are  not 
repeated  in  17  &  18  Yict.  c.  104,  s.  514,  the  previous  law  is  to  be 
borne  in  mind  when  construing  that  section,  their  opinions  might 
have  been  different ;  at  least  Baggallay  L.J.  would  have  more 
fully  developed  his  reasons  for  thinking  that  the  true  construc- 
tion of  the  Act  compelled  him  to  put  a  construction  on  it  which 
he,  in  the  passage  already  cited,  calls  "apparently  inequitable 
in  its  result."    And  Cotton  L.J.  would  have  given  his  reasons 
for  saying,  as  he  does  (4  P.  D.  186),  that  the  result  the  Master 
of  the  KoUs  had  come  to  was  "apparently  against  the  words 
and  meaning  of  the  Merchant  Shipping  Acts." 

But  the  argument  at  your  Lordships'  bar  was  mainly  rested  on 
(1)  IBurr.  447. 
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the  effect  of  the  rule  in  Admiralty  ia  the  Court  of  Admiralty,  and   H.  L.  i^E.) 
the  proceedings  in  the  Court  of  Admiralty  before  there  was  any  1882 
limitation  of  liability  at  alL  Stoomvaart 
That  Court  has  jurisdiction  over  both  the  parties  to  a  collision.  ^^^"^^^ 
Either  of  them  may,  if  he  pleases,  abandon  or  not  exercise  his 

Peninsular 

right  to  claim  a  recompense  from  the  other.    But  when  one  does  and 
institute  a  suit  the  other  cannot  baffle  him  by  refusing  to  appear ;    ^STEAif ^ 
<even  though  his  ship  is  not  within  the  reach  of  the  Court,  the  ^^^^p^™^ 
institution  of  the  suit  gives  a  maritime  lien  against  the  ship,  form- 
ing the  foundation  of  an  inchoate  right  to  seize  the  vessel  when- 
<ever  it  comes  within  the  reach  of  the  Court,  even  though  in  the 
meantime  it  had  become  the  property  of  a  bona  fide  purchaser 
without  notice :  The  Bold  BuGcleugh  (1).    And  according  to  Lord 
^^towell  in  The  Dundee  (2),  the  Court  of  Admiralty,  when  it  seized 
the  ship,  could  enforce  a  full  remedy  affecting  all  the  property  of 
^very  kind  belonging  to  the  owners,  however  small  the  value  of 
the  ship  seized  might  be.  These  cases  were  not  cited  by  Brett  L.  J., 
but  they  seem  to  me  strong  authorities  in  favour  of  the  view  he 
Ttook  of  the  Admiralty  procedure. 

In  this  case,  as  in  most  others,  both  parties  appeared,  and  both 
smade  claims.  And  the  great  question  was  whether  both,  or  only 
one,  and  if  so  which,  of  the  vessels  was  to  blame.  It  was  ulti- 
mately decided  that  both  were  to  blame,  and  then  the  Court 
pronounced  the  judgment  which,  since  the  decision  of  this  House 
in  Hay  v.  Le  Neve  (3),  has  always  been  pronounced  in  such  cases, 
viz.,  that  the  collision  in  question  in  the  cause  was  occasioned  by 
the  fault  or  default  of  the  master  and  crew  of  the  Khedive,  and  by 
the  fault  or  default  of  the  master  and  crew  of  the  Voorwaarts,  and 
that  the  damage  arising  therefrom  ought  to  be  borne  equally  by 
the  owners  of  the  Khedive  and  the  owners  of  the  Voorwaarts.  I 
eay  that  this  has  always  been  the  form  of  the  judgment  since 
May  V.  Le  Neve  (3).  I  do  not  think  that  such  could  have  been 
the  form  of  the  judgment  before  that  case,  for  it  would  have  had 
an  important  bearing  on  the  question  then  in  issue,  and  not  only 
was  Lord  Gifford,  who  presided,  a  very  accurate  lawyer,  but  it 
iippears  from  the  report  that  he  consulted  Lord  Stowell,  who 

(1)  7  Moore's  P.  C.  284.  (2)  1  Hagg.  Adm.  120. 

(3)  2  Shaw  Sc.  App.  395. 
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H.  L.  (E.)  furnished  him  with  authorities,  and  would  certainly  have  quoted 

1882      the  form  of  the  judgment  if  it  had  then  existed. 
Stoomvaakt     Before  the  decision  in  Eay  v.  Le  Neve  (1),  Lord  Stowell  had,  in 
^^^T|CHAPPT        Woodrop  (2),  laid  down  that,  when  both  ships  were  to  blame, 
V.       *'  the  rule  of  law  is  that  the  loss  must  be  apportioned  between 
AND       them,  as  having  been  occasioned  by  the  fault  of  both  of  them." 
^sSam^    As  the  Woodrop  was  solely  to  blame,  he  had  no  occasion  to  say 
^CoMPANY^  on  what  principle  it  was  to  be  apportioned.    In  The  Lord  Mel- 

  ville,  a  case  not  reported  anywhere  as  far  as  1  can  find,  but  cited 

  by  Lord  Gifford  (3)  from  a  shorthand  note  of  the  judgment  fur- 
nished to  him.  Sir  W.  Scott  said,  "  The  ancient  rule  of  the  Admi- 
ralty was,  that  it  should  be  considered  a  common  loss  to  which 
they  were  justly  liable."  I  do  not  doubt  that  ** justly"  is  a 
misprint  for  "  jointly." 

The  Court  of  Session  had  in  Hay  v.  Le  Neve  (1)  apportioned 
the  damage  by  making  the  ship  most  to  blame  bear  two-thirds  of 
it,  and  the  ship  least  to  blame  one-third.  And  the  question  before 
the  House  was,  if  this  was  right.  In  that  case  only  one  of  the 
ships  had  put  in  a  claim,  and  there  was  no  cross  claim,  why  I  do 
not  know,  but  the  House  had  not  to  consider  any  question  arising 
from  the  absence  of  a  cross-claim. 

Lord  Gifford  consulted  Lord  Stowell  and  was  furnished  by  him 
with  a  note  of  a  decision  of  Sir  J.  Marriott.  That  was  in  a  case 
in  which  the  Petersfield  and  the  Judith  Kandolph  had  come  in 
collision,  and  both  were  to  blame,  but  the  Judith  Eandolph  most, 
and  in  which,  I  do  not  quite  understand  how,  the  Judith  Ean- 
dolph had  recovered  230Z.  damages  against  the  Petersfield.  The 
decision  of  Sir  J.  Marriott  was,  "  that  the  whole  damage  sustained 
by  the  Petersfield  and  her  cargo,  as  well  as  the  £230  damages  and 
expenses  given  against  the  ship  Petersfield,  and  the  costs  on  both 
sides,  be  borne  equally  by  the  parties  in  this  suit."  (I  may  observe 
that  Lord  Stowell  introduced  a  rule  that  though  the  damages  were 
to  be  divided,  each  party  should  in  such  cases  bear  his  own  costs. 
And  that  it  has  been  determined  that  the  liability  of  the  ship- 
owner to  make  good  costs  is  in  no  way  affected  by  the  statutes 
limiting  his  liability  :  see  Ex  jparte  Bayne  (4)  ).    On  these  autho- 

(1)  2  Shaw  Sc.  App.  395.  (3)  2  Shaw  Sc.  App.  402. 

(2)  2  Dod.  85.  (^4)  1  Q.  B.  982. 
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rities  the  decision  of  the  House  of  Lords  was  that  the  damages   H.  L.  (E.) 
arising  from  the  collision  ought  to  be  borne  equally  by  the  owners  1882 
of  the  two  ships  in  fault.  Stoomvaaet 
I  do  not  think  attention  was  called  to  the  effect  which  this  ^^^de^d"" 
miffht  have  on  the  interest  of  the  innocent  owners  of  car^o.    In  the  _ 

^  .  .  .  •,  PeNINSTjLAB 

possible  event  of  one  set  of  owners  proving  insolvent  whilst  the  and 

others  were  solvent,  the  owners  of  cargo  would,  if  the  rule  was,  as  ^sSam^^ 

laid  down  in  The  Lord  Melville  (1),  "  that  the  owners  were  liable  "^^^^^p^™^ 

iointly,"  receive  full  indemnification  for  his  loss  from  the  solvent   

*'  ^  Lord  Blackburn. 

owners ;  by  the  rule  as  laid  down  in  Hay  v.  Le  Neve  (2)  he  only   

gets  one  half  from  them,  and  gets  a  dividend  only  from  the  insol- 
vent owners.  This  rule  has  been  stigmatised  as  "judicium  rusti- 
corum,"  and  is  justified  on  the  ground  of  general  expediency, 
avoiding  interminable  litigation  at  the  cost  of  some  inevitable 
injustice  in  particular  cases.  But  if  the  recompense  in  damages, 
which  the  one  ship  is  to  make  to  the  other,  is  to  be  considered  as 
•quite  a  distinct  thing  from  that  which  the  other  is  to  make  to  it, 
this  injustice  is  increased  in  a  manner  which  is  not  only  not 
inevitable,  but  which,  as  it  seems  to  me,  it  requires  some  subtle 
and  technical  reasoning  to  bring  about. 

It  was  not  disputed  that  in  practice,  when  the  damages  were 
ascertained,  and  it  proved  that  the  damage  to  one  ship  was  greater 
than  that  to  the  other,  the  balance,  and  the  balance  only,  was  paid. 
'The  Master  of  the  Kolls,  in  Chapman  v.  Royal  Netherlands  Steam 
Navigation  Company  (3),  said  that  balance  was  "  all  that  is  ever 
^recovered  in  the  action.  That  is  the  substance  of  it."  He  had 
just  before  said  that  "the  monition  finally  issues  for  the  balance." 
Inquiry  has  been  made,  and  it  turns  out  that  the  parties  to 
-collision  suits  having  always  given  substantial  bail,  there  is  no 
instance  to  be  found  in  which  a  monition  ever  issued  at  all,  the 
money  being  always  paid  without  anything  in  the  nature  of  an 
^execution.  But  I  think  it  can  be  hardly  doubtful  that,  if  in  any 
case  it  ever  should  be  necessary  to  issue  a  monition,  it  would  not 
be  issued  for  more  than  the  balance. 

Had  the  statute  of  53  Geo.  3  c.  159  been  unrepealed,  and  had 
the  Master  of  the  Kolls  been  exercising  the  jurisdiction  given  in 

(1)  2  Shaw,  Sc.  App.  402.  (2)  2  Shaw,  Sc.  App.  395. 

(3)  4  r.  D.  100. 
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H.  L.  (E.)    such  wide  terms  by  the  7th  section,  to  determine    according  to 
1882       the  rules  of  equity,  and  as  the  case  may  require,"  and  by  the 
Stootivaaet  ^^^^  section  "  generally  to  do  therein  as  shall  appear  to  be  just,"' 
Maatschappy  I  do  not  think  that  there  could  be  much  doubt  that  he  did  rio^ht 
V.       in  making  his  order  according  to  the  substance  of  what  was  done- 
^^^N?^^^  I  have  already  expressed  my  opinion  that  the  statute  now  in  force,. 
^Steam^   though  couched  in  different  words,  is  to  be  construed  as  giving- 
Navigation  the  same  power  as  was  given  by  the  repealed  Act. 

  '      The  very  ingenious  argument  of  the  counsel  for  the  respondents 

Lord  Blackburn,       j  ^j^-g .  tj^qj-q  ^g^g  fj.QjQ  ygj,y  early  timos  a  jurisdictiooi 

exercised  by  the  Courts  of  Common  Law,  and  I  presume  by  all 
superior  Courts,  to  prevent  their  process  being  abused,  or  used  for 
the  purposes  of  oppression.  And  therefore  when  A,  had  obtained 
a  judgment  in  one  Court  against  B.,  on  which  he  was  about  to- 
issue  execution  for  the  full  amount,  the  Court,  on  its  being- 
brought  to  their  notice  by  B.,  that  he  had  obtained  a  judgment 
against  A.,  either  in  the  same  Court  or  another,  on  which  he- 
could  issue  execution  against  A.,  would  restrain  A.  from  issuing 
execution  on  the  judgment  in  their  Courts,  except  on  the  terms- 
that  he  consented  to  set  the  one  against  the  other  and  would  issue 
execution  only  for  the  balance.  There  were  differences  of  prac- 
tice in  the  Queen's  Bench  and  in  the  Common  Pleas  at  one  time, 
as  to  the  extent  to  which  the  interests  of  the  attorneys  were  con- 
sidered (see  Hall  T.  Ody  (1)  ),  but  those  I  need  not  notice.  And 
it  was  argued  with  great  ingenuity  that  the  cross  claims  of  the- 
two  ships  which  had  come  into  collision  were  as  distinct  as  any 
two  actions  in  different  Courts,  and  that  the  undenied  practice 
merely  arose  from  the  Admiralty  interfering  to  prevent  the  abuse 
of  its  process.  Even  if  this  were  made  out,  I  should  be  unwilling 
to  give  effect  to  what  I  cannot  but  think  very  technical  and 
artificial  reasoning. 

But  I  do  not  think  it  is  made  out.  The  two  claims  arise  out  of 
one  and  the  same  accident.  They  are  determined  in  one  and  the 
same  Court,  and  they  depend  on  one  and  the  same  question,  viz.. 
were  both,  or  only  one,  of  the  parties  to  blame  ?  and  that  question 
is  determined  onCe  for  all  between  the  same  parties.  And  the- 
amount  of  the  damages  is  also  determined  by  the  same  Court  and 

(1)  2  B.  &  P.  28. 


VOL.  YII.] 


AND  PEIVY  COUNCIL. 


821 


between  the  same  parties.    Even  if  the  course  of  pleading  had   H.  L.  (E.) 

always  been,  as  it  appears  latterly  to  have  been,  to  condemn  each  1882 

separately,  and  order  the  damages  to  be  assessed  separately,  I  stoomvaaet 

should  still  say  that  they  were,  in  substance  at  least,  not  distinct  ^^t^^^^land^ 

and  separate  actions.    But,  as  I  have  pointed  out,  I  think  there  ^• 

^  ^  Peninsular 

can  have  been  no  settled  forms  before  Hay  v.  Le  Neve  (1).    I  and 
think  the  forms  produced  were  all  comparatively  modern.    No  ^g^S^oi^ 
practical  consequences  resulted  from  these  forms,  and  consequently  ^q^^^^^ 
nothing  called  upon  the  Courts  to  consider  to  what  consequences   

.  .  .  Lord  Blackburn. 

they  led.    In  the  case  in  3  Wm.  Eobinson  38,  where  the  Seringapa-   

tarn  and  the  Harriet  had  come  in  collision,  and  the  owners  of  the 
Harriet,  which  had  gone  to  the  bottom,  refused  to  give  bail  in  the 
action  against  them  by  the  Seriugapatam,  Dr.  Lushington  decided, 
I  cannot  but  think  erroneously,  that  he  had  no  power  to  stay  the 
action  by  the  owners  of  the  Harriet  till  they  gave  bail  in  the 
action  against  them.  Whether  he  was  right  or  not,  is  not  since 
24  Vict.  c.  10  material,  but  he  so  thought,  and  that  looks  as  if 
he  thought  them  distinct  actions.  But  when  the  Seringapatam 
dropped  its  action  against  the  Harriet,  and  the  Harriet  proceeded 
against  the  Seringapatam,  and  finally  judgment  was  given  that 
both  were  to  blame,  and  that  judgment  was  affirmed  on  appeal, 
the  question  was  raised  in  a  very  practical  shape.  The  counsel 
for  the  owners  of  the  Harriet  argued  "  that  the  Court  of  Appeal 
had  in  effect,  though  not  in  express  terms,  said  that  the  owners  of 
the  Harriet  shall  receive  a  clear  moiety  of  the  damage."  Dr.  Lush- 
ington took  a  course  which  could  not  be  justified  on  the  ground 
that  the  Court  was  preventing  an  abuse  of  its  process,  or  any  other 
ground  than  that  taken  by  the  Master  of  the  Rolls  in  Chapman  v. 
Boyal  Netherlands  Company  (2),  that  they  were  not  independent 
actions,  and  that  the  substance  was  that  the  balance  only  should 
be  paid. 

I  have  only  to  add  that,  whilst  I  think  that  the  Chancery  Divi- 
sion in  Chapman  v.  Boyal  Netherlands  Cotnpany  (2)  and  the  Admi- 
ralty Division  in  the  present  case  are  to  conduct  the  limitation 
action  brought  under  17  &  18  Vict.  c.  104  s.  514,  according  to 
the  procedure  as  altered  by  the  various  subsequent  Acts,  those 
Acts  make  no  difference  in  the  substance  of  what  they  are  to  do. 
(1)  2  Shaw,  Sc.  App.  395.  (2)  4  P.  D.  160. 
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H.  L.  (E.)   They  ought  to  make  exactly  the  same  declarations  and  do  the 
1882      same  things  which  the  Court  of  Session,  following  their  own  pro- 
Stoomvaart  cedure,  ought  to  have  done  if  the  limitation  action  had  been 
Maatschappy  brought  in  that  Court. 

Nederland  ° 

V-  I  be^an  by  saying  what  was  the  question  intended  to  be  raised 

Peninsular  .       .  °        *^      -  ^     .     .a  -    '       .     i      tii     ./.t  i* 

AND  m  this  House.    I  doubt  ii  it  is  raised.    I  doubt  if  the  appeal  is 

^s'team^   not  premature.    But  I  do  not  think  that  your  Lordships  should 

^OoMPANY^  on  that  account  refrain  from  deciding  it.    If  the  House  adopts 

  the  view  which  I  take  of  the  law,  I  think  the  proper  order  would 

Lord  Blackbuin.  ^  ^ 

— -  be  to  adopt  that  of  the  Master  of  the  Kolls  (1),  and  declare 
that  the  defendants  the  owners  of  the  Yoorwaarts  are  entitled  to 
prove  for  the  moiety  of  the  loss  and  damage  sustained  by  them, 
less  a  moiety  of  the  damage  sustained  by  the  steamship  Khedive, 
and  to  be  paid  in  respect  of  such  balance  pari  passu  with  the 
other  claimants  out  of  the  fund  in  Court,"  and  with  that  declara- 
tion to  remit  the  action  to  the  Admiralty  Division  to  do  what  is 
just  in  the  action. 

Since  this  was  sent  to  the  printers,  I  have  had  the  opportunity 
of  perusing  the  opinion  of  Lord  Bramwell,  who  takes  the  opposite 
view.  I  have  read  it  very  attentively ;  I  hope  not  in  a  contro- 
versial spirit,  but  with  a  real  wish  to  correct  my  error,  if  it  was 
one.    But  it  has  not  changed  my  opinion. 

There  may  well  be  cases  in  which  one  ship  sues  in  one  country 
and  the  other  in  another.  The  Bold  Buccleuch  (2)  already  cited  was 
such  a  case,  but  such  is  not  the  ordinary  case.  And  it  is  quite 
possible  that  the  Courts  of  the  two  countries  may  come  to  dif- 
ferent conclusions  of  fact,  as  to  the  culpability  of  the  two  ships 
or  as  to  the  amount  of  the  damage.  And  when  a  limitation  of 
liability  suit  is  brought  in  a  case  where  this  unusual  course  has 
been  taken,  the  Court  may  have  difficult  questions  to  solve.  But 

ad  ea  quae  frequentius  accidunt  jura  adaptantur,"  and  if  your 
Lordships  come  to  the  conclusion  to  which  I  have  come,  that  this, 
the  ordinary  case,  ought  to  be  dealt  with  in  the  way  I  propose, 
I  think  you  will  probably  agree  that  it  is  better  to  leave  the 
difficult  questions  which  may  arise  in  extraordinary  cases  to  be 
solved,  when,  if  ever,  they  arise. 


(1)  4  P.  D.  165. 


(2)  7  Moore's  P.  C.  284. 
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Lord  Watson  : —  h.  l.  (e.) 

My  Lords,  I  have  only  to  state  my  entire  concurrence  in  the  1882 
judgments  which  have  just  been  delivered.  Stoomvaart 


Maatschappy 

T         T>  Nederland 

Lord  Bramwell  : —  ^. 

My  Lords,  I  entirely  agree  that  the  question  is  what  was  the  "^^^^nd^^^^ 
practice,  or  what  is  the  practice,  or  law,  of  the  Court  of  Admiralty    ^g^™ ^ 
in  proceediners  in  that  Court  when  both  ships  are  held  to  be  to  Navigation 

blame.    If  I  had  to  form  my  own  opmion  upon  that  matter,  un-   

assisted  and  unbiassed  by  the  opinions  of  my  noble  and  learned 
friends  who  have  addressed  your  Lordships,  I  confess  that  I  should 
have  come  to  a  different  conclusion  from  that  to  which  they  have 
come ;  because  I  should,  upon  an  examination  of  the  practice,  and 
what  I  may  call  the  necessity  of  the  ease,  have  come  to  the  con- 
clusion that  there  were  separate  decrees  in  each  case  for  the 
damages,  or  a  moiety  of  the  damages,  sustained  by  each  ship,  and 
that  the  fact  that  the  balance  was  afterwards  ascertained  was  a 
mere  matter  of  arrangement  and  convenience  for  the  avoidance  of 
circuity  of  proceeding,  that  is  to  say,  a  payment  by  one  ship  and 
repayment  by  the  other.  And  it  seems  to  me  extremely  difficult 
to  say  that  that  must  not  of  necessity  be  the  law ;  because,  what  is 
to  happen  if  proceedings  are  brought  by  the  owners  of  one  ship  in 
one  Court,  and  by  the  owners  of  the  other  ship  in  another  Court 
in  another  country  ?  I  cannot  see  what  is  to  happen  in  such  a 
ease  as  that ;  and  I  can  foresee  great  difficulties  from  the  opinions 
which  have  just  been  expressed,  in  the  case  of  actions  which  may 
be  brought  in  the  Common  Law  Courts  in  this  country. 

I  must  acknowledge  that  I  had  written  a  long  judgment  in 
support  of  the  views  which  I  am  now  expressing,  but  it  is  not 
my  intention  to  trouble  your  Lordships  with  it,  for  I  really  have 
not  confidence  enough  in  my  own  opinion  in  a  matter  of  this 
description,  to  differ  from  the  opinions  which  have  been  expressed 
by  my  noble  and  learned  friends  who  have  already  addressed  your 
Lordships.  It  is  not  a  question  of  principle ;  it  is  not  a  question 
of  reason ;  it  is  a  question  of  what  was  the  law  of  the  Court  of 
Admiralty ;  because  undoubtedly  what  was  the  law  formerly  is 
the  law  still,  for  the  Judicature  Act  has  not  changed  the  law  iii 
that  respect.    I  therefore  will  not  trouble  your  Lordships  with 
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the  opinion  which  I  should  have  expressed,  for  I  feel  bound  to 
give  up  my  own  judgment  in  a  case  of  this  description,  yielding 
to  the  opinions  of  my  noble  and  learned  friends  (1). ' 


(1)  TheEeporter  is  permitted  to  pub- 
lish. Lord  Bramwell's  printed  opinion, 
which  was  as  follows  : — 

My  Lords,  I  will  address  myself  to 
what  I  must  call  the  substantial  ques- 
tion in  the  case  before  your  Lordships. 
The  Peninsular  and  Oriental  Company, 
whom  I  will  call  the  Khedive  owners, 
bring  into  Court  £8  per  ton  of  the 
Khedive,  and  apply  to  the  Court  that 
all  suits  and  proceedings  against  them 
may  be  stayed.  They  say  (but  it  is 
immaterial,  for  their  prayer  would  be 
the  same  if  it  were  otherwise,  and  the 
blame  were  all  theirs)  that  the  collision 
that  took  place  was  the  result  of  the 
negligence  of  their  ship's  crew,  and  of 
the  negligence  of  the  Voorwaarts  crew, 
and  they  offer  the  sum  paid  into  Court 
for  division  among  the  Voorwaarts  and 
Khedive  owners.  They  say  nothing 
about  the  damage  to  the  Khedive. 
They  only  ask  that  proceedings  against 
them  may  be  stayed,  and  that  they  may 
not  be  "answerable  in  damages"  be- 
yond the  sum  they  have  so  brought 
into  Court.  Inasmuch,  however,  as 
they,  the  Khedive  owners,  have  in  a 
suit  against  them  by  the  Voorwaarts 
owners  made  a  counter-claim  for 
damage  sustained  by  the  Khedive, 
they,  the  Khedive  owners,  pray  that 
the  suit  so  far  as  relates  to  that  counter- 
claim shall  not  be  stayed.  It  seems 
clear  to  me  that  this  last  matter  may 
be  left  out  of  consideration.  Because 
it  might  well  have  been  that  they,  the 
Khedive  owners,  had  taken  this  limi- 
tation proceeding,  before  any  proceed- 
ing by  the  Voorwaarts  owners,  or  if 
not,  at  all  events  before  any  defence 
made  by  them  or  counter-claim  set  up. 
Substantially,  then,  all  we  need  attend 
to  is  their  prayer  that  proceedings 


against  them  may  be  stayed.  They 
would  not  ask  to  be  at  liberty  to 
pursue  their  claim,  but  that  having 
pleaded  it  as  a  counter-claim  they 
cannot  ask  for  all  proceedings  in  the 
Voorwaarts  owners'  action  to  be  stayed, 
but  only  those  which  are  against  them, 
the  Khedive.  But  for  this  they  need 
not  have  mentioned  their  claim,  but 
would  have  been  able  to  enforce  it,  if 
valid,  without  any  permission.  Now, 
the  Voorwaarts  owners,  on  the  other 
hand,  say  that  they  do  not  ask  to 
make  the  Khedive  owners  "  answer  in 
damages "  beyond  the  £8  a  ton.  But 
what  they  say  is.  Our  damages  are  less 
than  the  sum  at  which  you,  the  Khe- 
dive owners,  put  them.  It  is  a  strange 
thing  to  find  those  who  have  to  receive 
damages  contending  that  they  are  less 
than  what  those  who  have  to  pay  them 
contend  they  are,  and  it  is  strange  that 
the  latter  should  so  contend.  But  so 
it  is  in  this  case.  It  is  manifest,  there- 
fore, that  what  the  Khedive  owners 
have  asked,  if  put  with  precision,  is, 
that  they  shall  not  be  answerable  in 
damages  beyond  £8  a  ton,  and,  that  in 
order  that  they  may  not  be,  they  shall 
be  at  liberty  to  pursue  their  remedies 
for  the  damage  their  ship  has  sustained. 
While,  what  the  Voorwaarts  owners 
have  asked  is,  not  in  terms  that 
Khedive  owners  shall  be  answerable 
in  damages  beyond  the  £8  a  ton,  but 
that  they,  the  Khedive  owners,  shall 
not  be  allowed  to  recover  damages  for 
the  injury  their  ship  has  sustained, 
because,  in  truth,  the  Khedive  owners 
have  sustained  no  damage,  no  recover- 
able damage,  by  the  collision,  inas- 
much as  the  amount  or  value  of  the 
injury  is  less  than  the  amount  or  value 
of  the  injury  to  the  Voorwaarts.  In 
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LoKD  Selborne  L.O.  then  moved  tlie~order  set  out  below,  and 
^proceeded  thus : — 

It  will  be  for  your  Lordships  to  consider  what  ought  to  be  done 


H.  L.  (E.) 
1882 


•other  words,  the  Voorwaaits  owners 
say  that  when  damages  to  two  ships 
happen  from  their  joint  negligence  the 
thing  to  be  ascertained  is,  what  is  the 
'balance  after  deducting  the  smaller 
injury  from  the  larger.    Half  of  that 
is  to  be  paid  by  the  vessel  wliich  has 
: sustained  the  smaller.    This  the  Khe- 
•dive  owners  deny,  and  this  is  the  ques- 
tion before  your  Lordships.    It  is 
■  certain  that  the  contention  of  the 
Yoorwaarts  owners  does  make  the  Khe- 
•dive  owners  losers  by  the  collision  to  a 
greater  extent  than  £8  a  ton.  For 
ithey  lose  that,  and  they  lose  the  right 
to  recover  compensation  for  the  injury 
'they  have  sustained.    And  the  effect 
•of  it  is  that  the  Khedive  owners  are 
not  to  have  the  benefit  of  the  statute 
unless  they  give  up  their  claim  to 
"damages.    Now  I  say  again  let  us 
•consider  the  substance  of  this  question. 
Is  it  or  is  it  not  true  that  the  Admi- 
ralty Courts  have  ever  in  any  case  laid 
■down  that  they  had  to  ascertain  the 
amounts  or  values  of  the  two  injuries, 
.and  give  judgment  for  and  enforce  pay- 
ment of  half  the  balance?    Is  it  not 
•certain  that  in  no  case  have  they  done 
•SO?    Have  they  not  always  ascertained 
the  damage  of  the  original  complaining 
party  and  the  damage  of  the  other 
party,  if  he  thought  fit  to  prefer  a 
■claim  for  it,  and  only  interfered  to 
prevent  either  party  issuing  execution 
ifor  his  damages  without  allowing  the 
damages  of  the  other  side ;  restraining, 
therefore,  all  execution  by  the  one 
which    has    sustained    the  smaller 
damage,  and  execution  for  more  than 
the  balance  by  that  which  has  sus- 
tained the  greater?    I  submit  with 
confidence  not  only  that  tliat  is  so,  but 


that  it  must  be  so.  For  suppose  that 
vessel  which  sustained  the  smaller 
damage  or  even  the  larger,  and  if  the 
one  sustaining  the  smaller  sued,  did 
not  choose  to  appear,  or  appearing  did 
not  bring  a  cross  suit  or  set  up  a 
counter-claim,  is  it  not  manifest  that 
the  Court  must  ascertain  the  damage 
sustained  by  the  plaintiff  without  re- 
gard to  that  sustained  by  the  other, 
and  give  judgment  and  execution  ac- 
cordingly ?  I  do  not  put  an  impossible 
nor,  I  should  think,  an  improbable 
case.  Suppose  one  ship  British,  and 
the  other  foreign,  and  the  first  suit 
being  in  England  by  the  British  ship, 
the  foreign  preferred  a  foreign  tribunal ; 
or  the  first  suit  being  by  the  foreigner 
abroad,  the  British  preferred  the  British 
tribunal ;  or,  suppose  one  ship  sued  in 
the  Admiralty  Division,  the  other  in 
the  Queen's  Bench  Division,  and  neither 
pleaded  counter-claim  ;  or,  suppose  one 
ship  had  released  the  other.  To  my 
mind  these  considerations  demonstrate 
that  each  ship  recovers  half  its  own 
damage,  and  that  the  ascertainment  of 
the  balance  (which  may  not  at  all  times 
be  possible),  is  only  important  with 
reference  to  the  execution.  No  case  is 
opposed  to  this;  on  the  contrary,  the 
case  of  T/ie  Seringapatam  (3  Wm. 
Rob.  38)  is  clearly  in  support  of  it. 
For  if  the  law  were  not  as  I  say,  Dr. 
liushington's  difficulty  never  could 
have  arisen.  For  he  would  have  said 
to  the  foreign  plaintitY,  I  aiunot  give 
you  judgment  till  the  injury  to  the 
other  ship  is  ascertained,  and,  therefore, 
till  you  appear  and  assist  in  tliat  ascer- 
tainment your  proceedings  stay  them- 
selves. 1  submit  that  this  was  the  law 
before  the  Judicature  Act,  and,  there- 
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with  regard  to  the  costs  in  the  Court  below  and  here.  The  case 
comes  before  the  House,  not  under  the  ordinary  circumstances 


fore,  must  be  the  law  now.  That  Act, 
except  in  certain  specified  cases,  was 
not  intended  to  alter  or  afifect  the  sub- 
stantial rights  of  parties.  It  was  a 
Judiccdture  Act. 

But  this  question  may  arise  in  the 
Queen's  Bench  or  Chancery.  Ship  A 
brings  its  action  for  damage  in  the 
Queen's  Bench  Division,  contending  or 
not  contending  that  the  defendant,  ship 
B,  is  alone  to  blame.  Ship  B  defends, 
and  does  or  does  not  counterclaim.  The 
action  is  tried  before  a  jury.  They 
find  both  ships  to  blame.  It  is  that, 
if  they  find  both  to  blame,  ship  A  is 
entitled  to  its  damage  (36  &  37  Vict, 
c.  66,  s.  25,  sub-s.  9).  What  is  to 
happen  ?  Is  the  jury  to  assess  both 
damages,  and  give  a  verdict  for  the 
balance,  and  that  though  there  is  no 
counter-claim?  or  what?  It  is  true 
that  the  sub-section  says  the  rules 
hitherto  in  force  in  the  Court  of  Admi- 
ralty shall  prevail,  but  that  must  mean 
as  to  the  right  to  damages.  That  this 
is  so  is  shewn  by  the  other  words,  "  so 
far  as  they  have  been  at  variance  with 
the  rules  in  force  in  the  Courts  of 
common  law."  It  cannot  have  been 
intended  by  this  section  to  cause  a  jury 
so  to  ascertain  the  balance. 

Justice  and  hardship  have  been 
spoken  of.  I  think  no  question  of 
either  arises,  except,  perhaps,  as  I  shall 
presently  mention.  The  law  makes  a 
shipowner,  wholly  blameless  himself, 
liable  for  the  negligence  of  his  crew. 
Whether  he  should  be  or  not,  as  a 
matter  of  expediency,  has  been  ques- 
tioned. The  legislature,  at  ail  events, 
has  said  that  he  shall  not  be,  beyond  a 
sum  equal  to  £8  a  ton  of  his  ship. 
This  the  shipowner  knows,  and  builds 
and  sails  his  ship  with  that  knowledge. 


and  with  the  knowledge  that  his  rights 
against  other  shipowners  are  limited  in 
like  way.  Having  that  knowledge,  he 
has  no  right  to  complain  that  he  is- 
made  liable  to  that  extent,  aad  no 
right  to  complain  that  the  liability  of 
others  to  him  is  limited  in  like  way.  I 
may  observe  that  there  is  no  limita- 
tation  of  the  liability  of  the  actual 
wrongdoer,  whether  owner  or  captain, 
or  other.  But  I  may  point  out  to  your 
Lordships  some  consequences  of  the 
plaintiff's  contention  which  seem  to  me 
unreasonable.  Ships  A  and  B  coUidcy 
and  both  are  to  blame,  each  damaged 
£5000  ;  cargo  of  A  damaged  £10,000 ; 
ship  B  worth,  at  £8  a  ton,  £5000.  On 
the  contention  of  the  Voorwaarts. 
owners,  cargo  of  A  is  paid  its  half 
in  full,  i.e.,  £5000;  A  and  B  each 
get  nothing.  Whereas,  if  B  had  not 
been  injured,  ship  A  would  receive 
£1666  13s.  4d,  and  cargo  of  A 
£3333  6s.  8d,  or  13s.  4.d.  in  the  pound. 
Why  ?  It  is  true  that,  if  we  suppose 
ship  B  injured  £5000,  and  at  liberty  to 
enforce  its  claim  for  half  against  ship  A, 
it  would  receive  from  A  £2500,  while 
A  would  receive  out  of  the  £5000  paid 
into  court  only  £1666  13s.  4:d.  But 
that  would  be  so  much  the  better  than 
receiving  nothing,  and  there  is  this  to 
be  'said,  that  the  whole  damage  sus- 
tained by  everybody  is  more  evenly 
distributed.  It  may  be  that  this  shews 
there  is  an  injustice  or  hardship  in 
the  contention  of  the  Voorwaarts 
owners.  Again,  suppose  each  ship 
worth,  at  £8  a  ton,  £5000,  and  damaged 
£5000,  and  the  cargo  of  each  damaged 
£12,000,  each  pays  into  Court  £5000. 
If  the  law  is  as  the  Voorwaarts  owners, 
say,  each  ship  gets  nothing,  while  the 
cargo  owners  of  each  ship  divide  the 
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which  make  it  fit  to  apply  the  rule  that  the  costs  should  follow 
the  event,  but  under  these  circumstances ;  that  in  Chapman  v.  The 
Boyal  Netherlands  Steam  Navigation  ComiJamj  (1),  between  other 
parties,  a  decision  had  been  pronoimced  by  the  Court  of  Appeal 
reversing  the  judgment  of  the  Master  of  the  Kolls,  which  decision 
it  was  necessary  for  the  Court  below  to  follow,  until  reversed  by 
this  House.    The  point  also  was  one  which  your  Lordships  felt  to 


sum  paid  in  by  the  other  ship,  and  get 
16s.  4d  in  the  pound  ;  while  if  the  law 
is  as  the  Khedive  owners  say,  each 
ship  and  each  cargo  gets  about  lis.  9cZ. 
in  the  pound.  I  cannot  see  why  this 
should  not  be.  It  ma}'-  be  that  these 
considerations  show  a  hardship  and  in- 
justice on  ships  generally  if  the  Yoor- 
waarts*  contention  is  right,  and  that 
substantially  they  are  answerable  in 
damages  beyond  the  value  of  £S  per 
ton.  Again,  let  us  suppose  the  Yoor- 
waarts  not  damaged,  or  but  little 
damaged,  but  her  cargo  beyond  £S 
a  ton.  The  Ivhedive  owners  would 
recover  then  against  the  Yoorwaarts 
owners  damages.  Why  should  they 
not  now,  leaving  the  Yoorwaarts 
owners  to  their  claim  on  the  sum  paid 
in?  As  was  pointed  out  by  Bag- 
gallay  L.J.  if  the  contention  of  the 
Yoorwaarts  owners  is  right,  they  will 
be  as  well  off  as  if  their  ship  was 
blameless.  1  submit  to  your  Lord- 
ships that  the  reason  and  convenience 
of  the  thing  are  in  favour  of  the  con- 
tention of  the  Khedive  owners,  that  a 
decision  in  their  favour  is  in  further- 
ance of  the  general  intention  of  the 
.Legislature  in  limiting  shipowners'  lia- 
bility ;  that  a  decision  against  them 
would  make  them  losers  by  the  colli- 
sion to  a  greater  amount  than  £8  a  ton, 
and  indirectly  answerable  in  damages 
to  a  greater  amount,  for  they  woultl 
lose  the  £8  a  ton,  and  lose  the  right  to 


recover  damages.  The  Master  of  the 
Eolls,  in  his  judgment  in  Chapman  v. 
Boyal  Netherlands  Steam  Navigation 
Co.  (4  P.  D.  160),  assumes  that  "  one  or 
the  other  (ship)  can  recover  damages, 
and  only  one  of  the  two."  This,  with 
great  deference,  I  deny,  for  the  reasons 
1  have  given.  He  says  also  (p.  163)  that 
the  shipowner  paying  the  £8  per  ton 
into  Court  is  "  to  get  no  profit."  He 
does  not,  for  a  profit,  but  that  he  may 
not  have  a  loss,  viz.,  the  giving  up  of 
his  right  to  damages  for  the  injury 
done  his  ship.  The  judgment  of 
Brett  L.J.  contains  a  short  statement 
of  the  practice  of  the  Admiralty  Court, 
but  concludes  that  what  takes  place  is 
the  ascertainment  of  a  balance,  and 
that  judgment  is  given  for  that.  To 
this  I  cannot  agree.  I  cannot  agree 
with  what  Brett  L.J.  says  (p.  185),  "  In 
the  present  case  it  is  not  to  be  applied 
until  the  balance  which  would  other- 
wise be  payable  to  the  owners  of  the 
Yesuvins  is  ascertained."  I  agree  with 
the  judgments  of  Baggalhiy  and  Cotton 
L. JJ.,  especiall}'  the  reasoning  of  Bag- 
gallay  L.J.  (p.  170),  as  to  the  loss  to 
the  Khedive  owners  that  will  follow  if 
this  judgment  is  reversed,  and  cs{)eci- 
ally  the  reasoning  of  Cotton  L.J.  as  to 
the  nature  of  the  Admiralty  proceed- 
ing's, in  wliich  I  entirely  concur.  I 
think  that  this  judgment  should  be 
aftirmed. 
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be  one  of  difficulty,  involving  an  abstruse  matter  of  law.  Taking 
all  these  circumstances  into  account,  and  quite  consistently,  as  it 
seems  to  me,  with  the  principle  of  the  rule,  I  submit  to  your  Lord- 
ships that  no  costs  should  be  given  either  in  the  Court  of  Appeal 
or  in  this  House. 

Order  appealed  from  reversed  ;  judgment  of  the  Admi- 
ralty Division  dated  5th  April  1881  affirmed, 
with  the  following  declaration  ;  that  the  defen- 
dants, the  owners  of  the  steam  vessel  Voorwaarts, 
are  entitled  to  prove  against  the  fund  paid  into 
Court  under  that  judgment  for  a  moiety  of  the 
loss  and  damage  sustained  hy  them,  less  a  moiety 
of  the  loss  and  damage  sustained  hy  the  steam 
vessel  Khedive,  and  to  he  paid  in  respect  of  the 
halance  due  to  them  after  such  deduction,  pari 
passu  with  the  other  claimants  out  of  such  fund. 
Cause  remitted  to  the  Admiralty  Division  to  do 
therein  as  shall  he  just  and  consistent  with  this 
declaration  and  judgment. 

Lords'  Journals  26th  July  1882. 


Solicitors  for  appellants :  ClarJcson,  Greenwell,  <&  Wyles, 
Solicitors  for  respondents :  Freshfields  &  Williams, 
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THE  QUEEN  on  the  information  of  JOHN 
WOODWARD  


Respondent.  ^jZ^^I' 


ON  APPEAL  FEOM  THE  SUPREME  COURT  OP  THE  PROVINCE  OF 
NEW  BRUNSWICK. 

British  North  America  Act,  ss.  91,  92,  suh-ss.  9,  13,  16 — Legislative  Powers  of 
the  Dominion  Parliament — Validity  of  Canada  Tem'perance  Act,  1878. 

Held,  that  the  Canada  Temperance  Act,  1878,  which  in  effect,  wherever 
throughout  the  Dominion  it  is  put  in  force,  uniformly  prohibits  the  sale  of 
intoxicating  liquors  except  in  wholesale  quantities  or  for  certain  specified 
purposes,  regulates  the  traffic  in  the  excejDted  cases,  makes  sales  of  liquors  in 
violation  of  the  prohibitions  and  regulations  contained  in  the  Act  criminal 
offences,  punishable  by  fine  and  for  the  third  or  subsequent  offence  by 
imprisonment,  is  within  the  legislative  competence  of  the  Dominion  Parlia- 
ment. 

The  objects  and  scope  of  the  Act  are  general,  viz.,  to  promote  temperance 
by  means  of  a  uniform  law  throughout  the  JDominion.  They  relate  to  the 
peace,  order,  and  good  government  of  Canada,  and  not  to  the  class  of  subjects 
"property  and  civil  rights."  Provision  for  the  special  application  of  the  Act 
to  particular  places  does  not  alter  its  character  as  general  legislation. 


Appeal  from  a  judgment  of  the  Supreme  Court  given  in 
Hilary  Term  44  Vict,  discharging  a  rule  nisi  granted  by  the 
said  Court  upon  the  application  of  the  respondent  for  a  writ  of 
certiorari  to  remove  into  the  said  Court  a  certain  conviction 
made  by  John  L.  Marsh,  Esq.,  the  police  magistrate  of  the  city 
of  Frederickton,  within  the  province,  against  the  respondent  for 
unlawfully  selling,  bartering,  and  disposing  of  intoxicating  liquors 
•contrary  to  the  second  part  of  the  Canada  Temperance  Act,  1878. 

The  question  raised  in  this  appeal  was  as  to  the  validity  of 
the  said  Act.  The  Supreme  Court  followed  the  decision  of  the 
Supreme  Court  of  Canada  in  the  case  of  Citij  of  Fredevicldoii  v. 
The  Queen  (1),  wliich  upheld  the  validity  of  the  Act,  reversing 

*  Present: — Sir  Barnes  Peacock,  Sir  Montaque  E.  Smith,  Sir  Kobert  P. 
Collier,  Sir  James  IIannen,  and  Sir  Kichard  C'oucu. 


(1)  3  Supreme  Court  of  Canada  Ivep.  j).  505. 
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J.  C.  a  decision  of  the  New  Brunswick  Supreme  Court  which  declared 
1882       its  invalidity  as  being  ultra  vires  the  Dominion  Parliament. 

KussELL  BenjamiUy  Q.O.,  and  Beginald  Brown,  for  the  appellant,  con- 
The  Queen,  ^^j^^^^  ^^^^  j^j^^  Dominion  Parliament  had  no  power  to  pass  the 
Act  in  question :  see  Citizens  Insurance  Company  v.  Parsons  (1), 
according  to  which  it  is  not  necessary  to  shew  that  the  Act  comes 
exclusively  within  sect. '91 » of  the^  British  North  America  Act, 
1867,  for  the  two  sections  may  be  read  together.  Keference  was 
made  to  sects.  91  and  92,  sub-sects.  9,  13, 16,  to  sects.  94  and  121. 
The  rules  laid  down  in  Parsons'  Case  are  that  it  must  be  ascertained 
(1)  whether  the  subject  comes  within  any  of  the  classes  enume- 
rated under  sect.  92  ;  (2)  if  so,  does  it  also  come  within  any  of  the 
classes  enumerated  under  sect.  91 ;  (3)  if  it  is  within  both,  is  the 
power  of  the  provincial  Legislature  overborne  by  the  power  of  the 
Dominion  Parh'ament.  Up  to  the  time  of  the  passing  of  the  Act 
of  1867  the  Legislatures  of  the  several  provinces  had  always  exer- 
cised the  power  of  dealing  with  the  sale  of  liquors  within  their 
provinces,  and  with  the  granting  of  licenses  for  the  purposes  of 
local  revenue.  They  distributed  the  right  of  granting  such 
licenses  amougst  the  various  municipalities  for  purely  local  pur- 
poses: see  New  Brunswick  Acts,  11  Vict.  c.  61,  s.  59;  17  Vict, 
c.  15,  s.  21 ;  22  Vict.  c.  8,  s.  74;  36  Vict.  c.  10,  s.  32.  All 
provided  fees  for  licenses.  Under  the  provincial  Acts  prior  to 
1867  the  municipalities  had  a  revenue,  the  power  of  legislating 
with  regard  to  which  is  preserved  to  the  Provincial  Legislatures 
by  sub-sect.  9  of  sect.  92.  These  licensing  powers  were  continued 
in  the  municipalities  by  sect.  29  of  39  Vict.  c.  105  (Consolidated 
Statutes  of  New  Brunswick,  1876),  and  were  in  force  up  to  the 
1st  of  May,  1879.  The  local  Legislatures  had  exclusive  power 
to  raise  money  by  licenses,  and  the  Dominion  cannot  interfere 
therewith  by  legislating  with  regard  to  the  commodities  which 
are  tlie  subject  of  licenses.  The  Legislature  having  treated  this 
as  a  local  matter,  can  the  Courts  say  that  it  is  not?  This  is  a 
law  in  relation  to  licenses  of  a  local  nature ;  if  a  criminal  law  it 
comes  under  sub-sect.  15  of  sect.  92.  It  is  not  a  law  for  the  peace, 
order,  and  good  government  of  Canada,  for  it  is  a  law  relating 
to  a  locality.    If  it  applied  to  the  whole  Dominion  without  local 

(1)  7  App.  Cas.  96, 107. 
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option  it  would  then  be  within  the  power  of  the  Dominion  Par-  J.  0. 

liament.    Reference  was  made  to  Keep  v.  M' Lallan,  decided  12th  1882 

December,  1876  (1),  and  L' Union  St  Jacques  de  Montreal  v.  Russell 
Belisle  (2).    Even  if  the  Dominion  Parliament  possessed  the  q^^^ 

powers  which  it  assumed  to  exercise  by  this  Act,  it  had  no  power   

to  delegate  them  and  to  give  local  authorities  the  right  to  say 
whether  the  provisions  of  the  Act  should  be  operative  or  not. 

[Sir  Montague  E.  Smith  : — Their  Lordships  do  not  require  to 
hear  the  respondent's  counsel  in  reference  to  sub-sects.  9  and  13, 
but  only  in  regard  to  sub-sect.  16.] 

Maclaren,  Q.C.,  and  FuUarton,  for  the  respondent : — 

The  words  "  matters  of  a  merely  local  or  private  nature  in  the 
province  "  mean  matters  the  interest  or  effect  of  which. does  not 
transcend  the  locality  or  the  private  person.  If  a  matter  can 
only  affect  the  particular  locality  directly  or  indirectly  then  it 
is  left  to  local  legislation.  If,  on  the  other  hand,  such  private  or 
local  matter  falls  within  any  of  the  subjects  enumerated  in  sect.  91, 
provincial  legislation  cannot  deal  with  it.  Drunkenness  affects 
the  whole  community,  its  character,  health,  and  efficiency,  more 
than  any  other  matter;  and  giving  local  option  does  not  render 
the  Act  which  deals  with  such  a  matter  local  in  its  nature.  On 
the  contrary,  local  option  is  usually  given  where  the  subject  is  of 
great  general  interest,  opinion  divided  as  to  the  change,  and  large 
interests  threatened  thereby.  This  is  the  case  here.  One  test 
whether  a  matter  is  merely  "  (a  restrictive  word)  local  or  private 
is  the  magnitude  of  the  interests  involved,  such  as  temperance, 
education,  public  rights,  health,  &c.  Eeference  was  made  to  the 
Quebec  Kesolutions  (No.  45),  which  are  referred  to  in  the  pre- 
amble of  the  Act  of  1867  as  the  foundation  of  the  Act :  see  Doutre's 
Constitution  of  Canada,  Appendix,  p.  389.  The  lleguhition  No.  45 
is  given  effect  to  by  the  words  in  sect.  91 :  Notwithstanding 
anything  in  this  Act,"  &c.,  &c.  Reference  was  then  made  to  The 
Queen  v.  Justices  of  Kings  (3)  ;  The  Queen  v.  Taylor  (4) ;  Cooey  v. 
Municipality  of  the  Corporation  of  Brome  (5)  ;  Uart  et  la  Corpora- 


(1)  2  Russ.  ife  Chesky,  Supreme  Court        (3)  2  Tugs.  535. 

Nova  Scotia  Rep.  p.  5.  (4)  36  Up.  Can.  Q.  B.  Rep.  p.  218. 

(2)  Law  llep.  6  P.  C.  31.  (5)  21  Low.  Can.  Jur.  183. 
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J.  C.      tion  du  Comte  de  Missisqmi  (1) ;  Poitras  v.  Corporation  of  Quebec  (2) ; 

1882  TJie  Queen  v.  Boardman  {Ontario)  (3).  The  condition  annexed 
EussELL  to  the  legislation  involved  in  giving  local  option  does  not  imply 
The  Queen.        delegation  of  legislative  power :  The  Queen  v.  Burah  (4). 

  Further,  the  case  comes  within  the  words  *' regulation  of  trade 

and  commerce  "  in  sect.  91,  sub-sect.  2.  The  Act,  moreover,  is  a 
criminal  statute,  creating  a  new  offence,  the  whole  tenor  being  of 
a  criminal  nature :  see  31  Vict.  c.  1  (Interpretation  Act),  s.  7, 
sub-sect.  20  (Canada)  making  this  offence  a  misdemeanour.  It 
is  therefore  within  sect.  91,  sub-sect.  27.  [Sir  James  Hannen  : — 
If,  the  subject-matter  be  purely  provincial  could  the  Dominion 
Parliament  take  possession  of  it  by  making  it  criminal?]  The 
following  are  instances  of  Acts  originally  of  merely  municipal 
character,  but  since  the  British  North  America  Act,  1867,  dealt 
with  by  Dominion  legislation :  cf.  32  &  33  Vict.  c.  28,  c.  27,  and 
c.  22,  ss.  25,  26,  as  respectively  affecting  29  &  30  Vict.  c.  51 
(Canada),  s.  284,  sub-ss.  8,  9  ;  s.  269,  sub-s.  5,  and  sub-ss.  13,  14. 

Brown,  replied, 

1882         The  judgment  of  their  Lordships  was  delivered  by 

June  23.    Sir  Montague  E.  Smith  : — 

This  is  an  appeal  from  an  order  of  the  Supreme  Court  of  the 
Province  of  New  Brunswick,  discharging  a  rule  nisi  which  had 
been  granted  on  the  application  of  the  Appellant  for  a  certiorari 
to  remove  a  conviction  made  by  the  police  magistrate  of  the  city 
of  Frederickton  against  him,  for  unlawfully  selling  intoxicating 
liquors,  contrary  to  the  provisions  of  the  Canada  Temperance 
Act,  1878. 

No  question  has  been  raised  as  to  the  sufficiency  of  the  convic^ 
tion,  supposing  the  above-mentioned  statute  is  a  valid  legislative 
Act  of  the  Parliament  of  Canada.  The  only  objection  made  to 
the  conviction  in  the  Supreme  Court  of  New  Brunswick,  and  in 
the  appeal  to  Her  Majesty  in  Council,  is  that,  having  regard  to 
the  provisions  of  the  British  North  America  Act,  1867,  relating 
to  the  distribution  of  legislative  powers,  it  was  not  competent  for 
the  Parliament  of  Canada  to  pass  the  Act  in  question. 

(1)  2  Quebec  L.  K.  170.  (3)  Doutr^'s  Const,  of  Canada,  p.  320. ' 

(2)  9  Kev.  Leg.  531.  ,  (4)  3  App.  Cas.  906. 
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The  Supreme  Court  of  New  Brunswick  made  the  order  now       J.  C. 
appealed  from  in  deference  to  a  judgment  of  the  Supreme  Court  1882 
of  Canada  in  the  case  of  the  City  of  FTedevicktou  v.  The  Queen,  Russell 
In  that  case  the  (question  of  the  validity  of  the  Canada  Tempe-  rji^^  Quee] 

rence  Act,  1878,  though  in  another  shape,  directly  arose,  and  the   

Supreme  Court  of  New  Brunswick,  consisting  of  six  Judges,  then 
decided,  Mr.  Justice  Palmer  dissenting,  that  the  Act  was  beyond 
the  competency  of  the  Dominion  Parliament.  On  the  appeal  of 
the  City  of  Frederickton,  this  judgment  was  reversed  by  the 
Supreme  Court  of  Canada,  which  held,  Mr.  Justice  Henry  dis- 
senting, that  the  Act  was  valid.  (The  case  is  reported  in  8rd 
Supreme  Court  of  Canada  Keports,  p.  505.)  The  present  appeal 
to  Her  Majesty  is  brought,  in  effect,  to  review  the  last-mentioned 
decision. 

The  preamble  of  the  Act  in  question  states  that  "it  is  very 
desirable  to  promote  temperance  in  the  dominion,  and  that  there 
should  be  uniform  legislation  in  all  the  provinces  respecting  the 
traffic  in  intoxicating  liquors."  The  Act  is  divided  into  three 
parts.  The  first  relates  to  "proceedings  for  bringing  the  second 
part  of  this  Act  into  force  the  second  to  "  prohibition  of  traffic 
in  intoxicating  liquors  and  the  third  to  "  penalties  and  prose- 
cutions for  offences  against  the  second  part." 

The  mode  of  bringing  the  second  part  of  the  Act  into  force, 
stating  it  succinctly,  is  as  follows :  On  a  petition  to  the  Governor 
in  Council,  signed  by  not  less  than  one  fourth  in  number  of  the 
electors  of  any  county  or  city  in  the  Dominion  qualified  to  vote 
at  the  election  of  a  member  of  the  House  of  Commons,  praying 
that  the  second  part  of  the  Act  should  be  in  force  and  take  effect 
in  such  county  or  city,  and  that  the  votes  of  all  the  electors  be 
taken  for  or  against  the  adoption  of  the  petition,  the  Governor- 
General,  after  certain  prescribed  notices  and  evidence,  may  issue 
a  proclamation,  embodying  such  petition,  with  a  view  to  a  poll  of 
the  electors  being  taken  for  or  against  its  adoption.  When  any 
petition  has  been  adopted  by  the  electors  of  the  county  or  city 
named  in  it,  the  Governor- General  in  Council  may,  after  the 
expiration  of  sixty  days  from  the  day  on  which  the  petition  was 
adopted,  by  Order  in  Council  published  in  the  Gazette,  declare 
that  the  second  part  of  the  Act  shall  be  in  force  and  take 
effect  in  such  county  or  city,  and  the  same  is  then  to  become 
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J.  0.      of  force  and  take  effect  accordingly.    Such  Order  in  Council  is 
1882      not  to  be  revoked  for  three  years,  and  only  on  like  petition  and 
R^LL  procedure. 
The  Queen  important  of  the  prohibitory  enactments  contained  in 

  the  second  part  of  the  Act  is  s.  99,  which  enacts  that,  "  from  the 

day  on  which  this  part  of  this  Act  comes  into  force  and  takes 
effect  in  any  county  or  city,  and  for  so  long  thereafter  as  the 
same  continues  in  force  therein,  no  person,  unless  it  be  for 
exclusively  sacramental  or  medicinal  purposes,  or  for  bona  fide 
use  in  some  art,  trade,  or  manufacture,  under  the  regulation 
contained  in  the  fourth  sub-section  of  this  section,  or  as  herein- 
after authorized  by  one  of  the  four  next  sub-sections  of  this 
section,  shall,  within  such  county  or  city,  by  himself,  his  clerk, 
servant,  or  agent,  expose  or  keep  for  sale,  or  directly  or  indirectly, 
on  any  pretence  or  upon  any  device,  sell  or  barter,  or  in  considera- 
tion of  the  purchase  of  any  other  property  give,  to  any  other 
person,  any  spirituous  or  other  intoxicating  liquor,  or  any  mixed 
liquor,  capable  of  being  used  as  a  beverage,  and  part  of  which  is 
spirituous  or  otherwise  intoxicating." 

Sub-sect.  2  provides  that  "neither  any  license  issued  to  any 
'distiller  or  brewer  "  (and  after  enumerating  other  licenses),  "  nor 
yet  any  other  description  of  license  whatever,  shall  in  any  wise 
avail  to  render  legal  any  act  done  in  violation  of  this  section." 

Sub-sect.  3  provides  for  the  sale  of  wine  for  sacramental  pur- 
poses, and  sub-sect.  4  for  the  sale  of  intoxicating  liquors  for 
medicinal  and  manufacturing  purposes,  these  sales  being  made 
subject  to  prescribed  conditions. 

Other  sub-sections  provide  that  producers  of  cider,  and  distillers 
and  brewers,  may  sell  liquors  of  their  own  manufacture  in  certain 
quantities,  which  may  be  termed  wholesale  quantities,  or  for 
export,  subject  to  prescribed  conditions,  and  there  are  provisions 
of  a  like  nature  with  respect  to  vine-growing  companies  and 
manufacturers  of  native  wines. 

The  third  part  of  the  Act  enacts  (sect.  100)  that  whoever 
exposes  for  sale  or  sells  intoxicating  liquors  in  violation  of  the 
second  part  of  the  Act  should  be  liable,  on  summary  conviction, 
to  a  penalty  of  not  less  than  fifty  dollars  for  the  first  offence,  and 
not  less  than  one  hundred  dollars  for  the  second  offence,  and  to  be 
imprisoned  for  a  term  not  exceeding  two  months  for  the  third  and 
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every  subsequent  offence ;  all  intoxicating  liquors  in  respect  to  J.  C. 
which  any  such  offence  has  been  committed  to  be  forfeited.  1882 

The  effect  of  the  Act  when  brought  into  force  in  any  county  or  eussell 
town  within  the  Dominion  is,  describing  it  generally,  to  prohibit  qVeex 

the  sale  of  intoxicating  liquors,  except  in  wholesale  quantities,  or   

for  certain  specified  purposes,  to  regulate  the  traffic  in  the  excepted 
cases,  and  to  make  sales  of  liquors  in  violation  of  the  prohibition 
and  regulations  contained  in  the  Act  criminal  offences,  punishable 
by  fine,  and  for  the  third  or  subsequent  offence  by  imprisonment. 

It  was  in  the  first  place  contended,  though  not  very  strongly 
relied  on,  by  the  Appellant's  counsel,  that  assuming  the  Parlia- 
ment of  Canada  had  authority  to  pass  a  law  for  prohibiting  and 
regulating  the  sale  of  intoxicating  liquors,  it  could  not  delegate 
its  powers,  and  that  it  had  done  so  by  delegating  the  power  to 
bring  into  force  the  prohibitory  and  penal  provisions  of  the  Act  to 
a  majority  of  the  electors  of  counties  and  cities.  The  short  answer 
to  this  objection  is  that  the  Act  does  not  delegate  any  legislative 
powers  whatever.  It  contains  within  itself  the  whole  legislation 
on  the  matters  with  which  it  deals.  The  provision  that  certain 
parts  of  the  Act  shall  come  into  operation  only  on  the  petition  of 
a  majority  of  electors  does  not  confer  on  these  persons  power  to 
legislate.  Parliament  itself  enacts  the  condition  and  everything 
which  is  to  follow  upon  the  condition  being  fulfilled.  Conditional 
legislation  of  this  kind  is  in  many  cases  convenient,  and  is  cer- 
tainly not  unusual,  and  the  power  so  to  legislate  cannot  be  denied 
to  the  Parliament  of  Canada,  when  the  subject  of  legislation  is 
within  its  competency.  Their  Lordships  entirely  agree  with  the 
opinion  of  Chief  Justice  Kitchie  on  this  objection.  If  authority 
on  the  point  were  necessary,  it  will  be  found  in  the  case  of  the 
Queen  v.  Burah  (1),  lately  before  this  Board. 

The  general  question  of  the  competency  of  the  Dominion  Par- 
liament to  pass  the  Act  depends  on  the  construction  of  the  91st 
and  92nd  sections  of  the  British  North  America  Act,  1867,  which 
are  found  in  Part  VI.  of  the  statute  under  the  heading,  Distri- 
bution of  Legislative  Powers." 

The  91st  section  enacts,  **  It  shall  be  lawful  for  the  Queen  by 

and  with  the  advice  and  consent  of  the  Senate  and  House  of 

Commons  to  make  laws  for  the  peace,  order,  and  good  govern- 

(1)  3  App.  r:as.  880. 
Vol.  Vll.  0         3  K 
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J.  C.      ment  of  Canada,  in  relation  to  all  matters  not  coming  within  the 
1882      classes  of  subjects  by  this  Act  assigned  exclusively  to  the  legis- 
Edssell    latures  of  the  provinces ;  and  for  greater  certainty,  but  not  so  as 
HE  QuEEx      restrict  the  generality  of  the  foregoing  terms  of  this  section,  it 

  is  hereby  declared  that  (notwithstanding  anything  in  this  Act) 

the  exclusive  legislative  authority  of  the  Parliament  of  Canada 
extends  to  all  matters  coming  within  the  classes  of  subjects  next 
hereinafter  enumerated ; "  then  after  the  enumeration  of  twenty- 
nine  classes  of  subjects,  the  section  contains  the  following  words : 
"And  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section  shall  not  be  deemed  to  come  within 
the  class  of  matters  of  a  local  or  private  nature  comprised  in  the 
enumeration  of  the  classes  of  subjects  by  this  Act  assigned  exclu- 
sively to  the  Legislature  of  the  province." 

The  general  scheme  of  the  British  North  America  Act  with 
regard  to  the  distribution  of  legislative  powers,  and  the  general 
scope  and  effect  of  sects.  91  and  92,  and  their  relation  to 
each  other,  were  fully  considered  and  commented  on  by  this 
Board  in  the  case  of  the  Citizens  Insurance  Company  v.  Par- 
sons (1).  According  to  the  principle  of  construction  there  pointed 
out,  the  first  question  to  be  determined  is,  whether  the  Act  now 
in  question  falls  within  any  of  the  classes  of  subjects  enumerated 
in  sect.  92,  and  assigned  exclusively  to  the  Legislatures  of  the 
Provinces.  If  it  does,  then  the  further  question  would  arise,  viz., 
whether  the  subject  of  the  Act  does  not  also  fall  within  one  of  the 
enumerated  classes  of  subjects  in  sect.  91,  and  so  does  not  still 
belong  to  the  Dominion  Parliament.  But  if  the  Act  does  not  fall 
within  any  of  the  classes  of  subjects  in  sect.  92,  no  further  question 
will  remain,  for  it  cannot  be  contended,  and  indeed  was  not  con- 
tended at  their  Lordships'  bar,  that,  if  the  Act  does  not  come 
within  one  of  the  classes  of  subjects  assigned  to  the  Provincial 
Legislatures,  the  Parliament  of  Canada  had  not,  by  its  general 
power  "  to  make  laws  for  the  peace,  order,  and  good  government 
of  Canada,"  full  legislative  authority  to  pass  it. 

Three  classes  of  subjects  enumerated  in  sect.  92  were  referred 
to,  under  each  of  which,  it  was  contended  by  the  appellant's 
counsel,  the  present  legislation  fell.    These  were : — 

9.  Shop,  saloon,  tavern,  auctioneer,  and  other  licenses  in  order 
(1)  7  App.  Cas.  96. 
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to  tlie  raising  of  a  revenue  for  provincial,  local,  or  municipal  J.  C. 
purposes.  1882 

1 3.  Property  and  civil  rights  in  the  province.  Kussell 

16.  Generally  all  matters  of  a  merely  local  or  private  nature  in  r^^^  Queen 
the  province.  .   

With  regard  to  the  first  of  these  classes,  No.  9,  it  is  to  be 
observed  that  the  power  of  granting  licenses  is  not  assigned  to 
the  Provincial  Legislatures  for  the  purpose  of  regulating  trade, 
but  *'  in  order  to  the  raising  of  a  revenue  for  provincial,  local,  or 
municipal  purposes." 

The  Act  in  question  is  not  a  fiscal  law ;  it  is  not  a  law  for  raising 
revenue ;  on  the  contrary,  the  effect  of  it  may  be  to  destroy  or 
diminish  revenue ;  indeed  it  was  a  main  objection  to  the  Act  that 
in  the  city  of  Frederickton  it  did  in  point  of  fact  diminish  the 
sources  of  municipal  revenue.  It  is  evident,  therefore,,  that  the 
matter  of  the  Act  is  not  within  the  class  of  subject  No.  9,  and 
consequently  that  it  could  not  have  been  passed  by  the  Provincial 
Legislature  by  virtue  of  any  authority  conferred  upon  it  by  that 
sub-section. 

It  appears  that  by  statutes  of  the  province  of  New  Brunswick 
authority  has  been  conferred  upon  the  municipality  of  Frederickton 
to  raise  money  for  municipal  purposes  by  granting  licenses  of  the 
nature  of  those  described  in  No.  9  of  sect.  92,  and  that  licenses 
granted  to  taverns  for  the  sale  of  intoxicating  liquors  were  a 
profitable  source  of  revenue  to  the  municipality.  It  was  contended 
by  the  appellant's  counsel,  and  it  was  their  main  argument  on 
this  part  of  the  case,  that  the  Temperance  Act  interfered  pre- 
judicially with  the  traffic  from  which  this  revenue  was  derived, 
and  thus  invaded  a  subject  assigned  exclusively  to  the  Provincial 
Legislature.  But,  supposing  the  effect  of  the  Act  to  be  prejudicial 
to  the  revenue  derived  by  the  municipality  from  licenses,  it  does 
not  follow  that  the  Dominion  Parliament  might  not  pass  it  by 
virtue  of  its  general  authority  to  make  laws  for  the  peace,  order, 
and  good  government  of  Canada.  Assuming  that  the  matter  of 
the  Act  does  not  fall  within  the  class  of  subject  described  in  No.  9, 
that  sub-section  can  in  no  way  interfere  with  the  general  autho- 
rity of  the  Parliament  to  deal  with  that  matter.  If  the  argument 
of  the  appellant  that  the  power  given  to  the  Provincial  Legisla- 
tures to  raise  a  revenue  by  licenses  prevents  the  Douiinion 
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J.  C.  Parliament  from  legislating  witli  regard  to  any  article  or  com- 
1882  modity  which  was  or  might  be  covered  by  such  licenses  were  to 
Russell  prevail,  the  consequence  would  be  that  laws  which  might  be 
necessary  for  the  public  good  or  the  public  safety  could  not  be 
enacted  at  all.  Suppose  it  were  deemed  to  be  necessary  or  expe- 
dient for  the  national  safety,  or  for  political  reasons,  to  prohibit 
the  sale  of  arms,  or  the  carrying  of  arms,  it  could  not  be  contended 
that  a  Provincial  Legislature  would  have  authority,  by  virtue  of 
sub-sect.  9  (which  alone  is  now  under  discussion),  to  pass  any 
such  law,  nor,  if  the  appellant's  argument  were  to  prevail,  would 
the  Dominion  Parliament  be  competent  to  pass  it,  since  such  a 
law  would  interfere  prejudicially  with  the  revenue  derived  from 
licenses  granted  under  the  authority  of  the  Provincial  Legislature 
for  the  sale  or  the  carrying  of  arms.  Their  Lordships  think  that 
the  right  construction  of  the  enactments  does  not  lead  to  any  such 
inconvenient  consequence.  It  appears  to  them  that  legislation  of 
the  kiud  referred  to,  though  it  might  interfere  with  the  sale  or 
use  of  an  article  included  in  a  license  granted  under  sub-sect.  9, 
is  not  in  itself  legislation  upon  or  within  the  subject  of  that  sub- 
section, and  consequently  is  not  by  reason  of  it  taken  out  of  the 
general  power  of  the  Parliament  of  the  Dominion.  It  is  to  be 
observed  that  the  express  provision  of  the  Act  in  question  that  no 
licenses  shall  avail  to  render  legal  any  act  done  in  violation  of  it, 
is  only  the  expression,  inserted  probably  from  abundant  caution, 
of  what  would  be  necessarily  implied  from  the  legislation  itself 
assuming  it  to  be  valid. 

Next,  their  Lordships  cannot  think  that  the  Temperance  Act 
in  question  properly  belongs  to  the  class  of  subjects,  "Property 
and  Civil  Eights."  It  has  in  its  legal  aspect  an  obvious  and  close 
similarity  to  laws  which  place  restrictions  on  the  sale  or  custody 
of  poisonous  drugs,  or  of  dangerously  explosive  substances.  These 
things,  as  well  as  intoxicating  liquors,  can,  of  course,  be  held  as 
property,  but  a  law  placing  restrictions  on  their  sale,  custody,  or 
removal,  on  the  ground  that  the  free  sale  or  use  of  them  is 
dangerous  to  public  safety,  and  making  it  a  criminal  offence 
punishable  by  fine  or  imprisonment  to  violate  these  restrictions, 
cannot  properly  be  deemed  a  law  in  relation  to  property  in  the 
sense  in  which  those  words  are  used  in  the  92nd  section.  What 
Parliament  is  dealing  with  in  legislation  of  this  kind  is  not  a 
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matter  in  relation  to  property  and  its  rights,  but  one  relating  to  J.  C. 
public  order  and  safety.  That  is  the  primary  matter  dealt  with,  1882 
and  though  incidentally  the  free  use  of  things  in  which  men  may  russell 
have  property  is  interfered  with,  that  incidental  interference  does 
not  alter  the  character  of  the  law.  Upon  the  same  considerations, 
the  Act  in  question  cannot  be  regarded  as  legislation  in  relation 
to  civil  rights.  In  however  large  a  sense  these  words  are  used, 
it  could  not  have  been  intended  to  prevent  the  Parliament  of 
Canada  from  declaring  and  enacting  certain  uses  of  property,  and 
certain  acts  in  relation  to  property,  to  be  criminal  and  wrongful. 
Laws  which  make  it  a  criminal  offence  for  a  man  wilfully  to  set 
fire  to  his  own  house  on  the  ground  that  such  an  act  endangers 
the  public  safety,  or  to  overwork  his  horse  on  the  ground  of 
cruelty  to  the  animal,  though  affecting  in  some  sense  property 
and  the  right  of  a  man  to  do  as  he  pleases  with  his  own,  cannot 
properly  be  regarded  as  legislation  in  relation  to  property  or  to 
civil  rights.  Nor  could  a  law  which  prohibited  or  restricted  the 
sale  or  exposure  of  cattle  having  a  contagious  disease  be  so 
regarded.  Laws  of  this  nature  designed  for  the  promotion  of 
public  order,  safety,  or  morals,  and  which  subject  those  who  con- 
travene them  to  criminal  procedure  and  punishment,  belong  to 
the  subject  of  public  wrongs  rather  than  to  that  of  civil  rights. 
They  are  of  a  nature  which  fall  within  the  general  authority  of 
Parliament  to  make  laws  for  the  order  and  good  government  of 
Canada,  and  have  direct  relation  to  criminal  law,  which  is  one  of 
the  enumerated  classes  of  subjects  assigned  exclusively  to  the 
Parliament  of  Canada.  It  was  said  in  the  course  of  the  judgment 
of  this  Board  in  the  case  of  the  Citizens  Insurance  Companij  of 
Canada  v.  Parsons  (I),  that  the  two  sections  (91  and  92)  must  be 
read  together,  and  the  language  of  one  interpreted,  and,  where 
necessary,  modified  by  that  of  the  other.  Few,  if  any,  laws  could 
be  made  by  Parliament  for  the  peace,  order,  and  good  government 
of  Canada  which  did  not  in  some  incidental  way  affect  property 
and  civil  rights;  and  it  could  not  have  been  intended,  when 
assuring  to  the  provinces  exclusive  legislative  authority  on  the 
subjects  of  property  and  civil  rights,  to  exclude  the  Parliament 
from  the  exercise  of  this  general  power  whenever  any  such  inci- 
dental interference  would  result  from  it.    The  true  nature  and 

(1)  7  App.  Gas.  OG. 
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J,  c.      character  of  the  legislation  in  the  particular  instance  under  dis- 
1882       cussion  must  always  be  determined,  in  order  to  ascertain  the  class 
Russell        subject  to  which  it  really  belongs.    In  the  present  case  it 
'he  Queen   QPP^9,rs  to  their  Lordships,  for  the  reasons  already  given,  that  the 

  matter  of  the  Act  in  question  does  not  properly  belong  to  the 

class  of  subjects  Property  and  Civil  Eights  "  within  the  meaning 
of  sub-sect.  13. 

It  was  argued  by  Mr.  Benjamin  that  if  the  Act  related  to 
criminal  law,  it  was  provincial  criminal  law,  and  he  referred  to 
sub-sect.  15  of  sect.  92,  viz.,  "  The  imposition  of  any  punishment 
by  fine,  penalty,  or  imprisonment  for  enforcing  any  law  of  the 
province  made  in  relation  to  any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated  in  this  section."  No  doubt 
this  argument  would  be  well  founded  if  the  principal  matter  of 
the  Act  could  be  brought  within  any  of  these  classes  of  subjects ; 
but  as  far  as  they  have  yet  gone,  their  Lordships  fail  to  see  that 
this  has  been  done. 

It  was  lastly  contended  that  this  Act  fell  within  sub-sect.  16  of 
of  sect.  92, — "  Generally  all  matters  of  a  merely  local  or  personal 
nature  in  the  province." 

It  was  not,  of  course,  contended  for  the  appellant  that  the 
Legislature  of  New  Brunswick  could  have  passed  the  Act  in 
question,  which  embraces  in  its  enactments  all  the  provinces; 
nor  was  it  denied,  with  respect  to  this  last  contention,  that  the 
Parliament  of  Canada  might  have  passed  an  Act  of  the  nature  of 
that  under  discussion  to  take  effect  at  the  same  time  throughout 
the  whole  Dominion.  Their  Lordships  understand  the  contention 
to  be  that,  at  least  in  the  absence  of  a  general  law  of  the  Parlia- 
ment of  Canada,  the  provinces  might  have  passed  a  local  law  of  a 
like  kind,  each  for  its  own  province,  and  that,  as  the  prohibitory 
and  penal  parts  of  the  Act  in  question  were  to  come  into  force,  in 
those  counties  and  cities  only  in  which  it  was  adopted  in  the 
manner  prescribed,  or,  as  it  was  said,  "  by  local  option,"  the 
legislation  was  in  effect,  and  on  its  face,  upon  a  matter  of  a 
merely  local  nature.  The  judgment  of  Allen,  C.J.,  delivered  in 
the  Supreme  Court  of  the  Province  of  New  Brunswick  in  the  case 
of  Earlier  v.  City  of  Frederichton  (1),  which  was  adverse  to  the 
validity  of  the  Act  in  question,  appears  to  have  been  founded  upon 
(1)  3  Pugs.  &  Burb.  Sup.  Cfc.  New  Br.  Eep.  139. 
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this  view  of  its  enactments.    The  learned  Chief  Justice  says : —      J.  0. 
"  Had  this  Act  prohibited  the  sale  of  liquor,  instead  of  merely  1882 
restricting  and  regulating  it,  I  should  have  had  no  doubt  about  Russell 
the  power  of  the  Parliament  to  pass  such  an  Act ;  but  I  think  an  r^^j,  q^een. 
Act,  which  in  effect  authorizes  the  inhabitants  of  each  town  or 
parish  to  regulate  the  sale  of  liquor,  and  to  direct  for  whom,  for 
what  purposes,  and  under  what  conditions  spirituous  liquors  may 
be  sold  therein,  deals  with  matters  of  a  merely  local  nature, 
which,  by  the  terms  of  the  16th  sub-section  of  sect.  92  of  the 
British  North  America  Act,  are  within  the  exclusive  control  of 
the  local  Legislature." 

Their  Lordships  cannot  concur  in  this  view.  The  declared 
object  of  Parliament  in  passing  the  Act  is  that  there  should  be 
uniform  legislation  in  all  the  provinces  respecting  the  traffic  in 
intoxicating  liquors,  with  a  view  to  promote  temperance  in  the 
Dominion.  Parliament  does  not  treat  the  promotion  of  temperance 
as  desirable  in  one  province  more  than  in  another,  but  as  desirable 
everywhere  throughout  the  Dominion.  The  Act  as  soon  as  it  was 
passed  became  a  law  for  the  whole  Dominion,  and  the  enactments 
of  the  first  part,  relating  to  the  machinery  for  bringing  the  second 
part  into  force,  took  effect  and  might  be  put  in  motion  at  once 
and  everywhere  within  it.  It  is  true  that  the  prohibitory  and 
penal  parts  of  the  Act  are  only  to  come  into  force  in  any  county 
or  city  upon  the  adoption  of  a  petition  to  that  effect  by  a  majority 
of  electors,  but  this  conditional  application  of  these  parts  of  the 
Act  does  not  convert  the  Act  itself  into  legislation  in  relation  to  a 
merely  local  matter.  The  objects  and  scope  of  the  legislation  are 
still  general,  viz.,  to  promote  temperance  by  means  of  a  uniform 
law  throughout  the  Dominion. 

The  manner  of  bringing  the  prohibitions  and  penalties  of  the 
Act  into  force,  which  Parliament  has  thought  fit  to  adopt,  does 
not  alter  its  general  and  uniform  character.  Parliament  deals 
with  the  subject  as  one  of  general  concern  to  the  Dominion,  upon 
which  uniformity  of  legislation  is  desirable,  and  the  Parliament 
alone  can  so  deal  with  it.  There  is  no  ground  or  pretence  for 
saying  that  the  evil  or  vice  struck  at  by  the  Act  in  question  is 
local  or  exists  only  in  one  province,  and  that  Parliament,  under 
colour  of  general  legislation,  is  dealing  with  a  provincial  matter 
only.    It  is  therefore  unnecessary  to  discuss  the  considerations 
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J.  0.      which  a  state  of  circumstances  of  this  kind  might  present.  The 
1882       present  legislation  is  clearly  meant  to  apply  a  remedy  to  an  evil 
KussELL    which  is  assumed  to  exist  throughout  the  Dominion,  and  the  local 
HE  Queen  ^V^^^^>  called,  no  more  localises  the  subject  and  scope  of 

  the  Act  than  a  provision  in  an  Act  for  the  prevention  of  contagious 

diseases  in  cattle  that  a  public  oflScer  should  proclaim  in  what 
districts  it  should  come  in  effect,  would  make  the  statute  itself  a 
mere  local  law  for  each  of  these  districts.  In  statutes  of  this  kind 
the  legislation  is  general,  and  the  provision  for  the  special  appli- 
cation of  it  to  particular  places  does  not  alter  its  character. 

Their  Lordships  having  come  to  the  conclusion  that  the  Act  in 
question  does  not  fall  within  any  of  the  classes  of  subjects  assigned 
exclusively  to  the  Provincial  Legislatures,  it  becomes  unnecessary 
to  discuss  the  further  question  whether  its  provisions  also  fall 
within  any  of  the  classes  of  subjects  enumerated  in  sect.  91.  In 
abstaining  from  this  discussion,  they  must  not  be  understood  as 
intimating  any  dissent  from  the  opinion  of  the  Chief  Justice  of 
the  Supreme  Court  of  Canada  and  the  other  Judges,  who  held 
that  the  Act,  as  a  general  regulation  of  the  traffic  in  intoxicating 
liquors  throughout  the  Dominion,  fell  within  the  class  of  subject, 
"the  regulation  of  trade  and  commerce,"  enumerated  in  that 
section,  and  was,  on  that  ground,  a  valid  exercise  of  the  legislative 
power  of  the  Parliament  of  Canada. 

In  the  result,  their  Lordships  will  humbly  recommend  Her 
Majesty  to  affirm  the  judgment  of  the  Supreme  Court  of  Canada, 
and  with  costs. 

Solicitors  for  the  appellant :  LinJclaterSy  Hackwood,  Addison,  & 
Brown, 

Solicitors  for  the  respondent :  Sim^pson,  Eammondj  &  Co. 
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See  Scotch  Law.  G. 
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ACTIO  POPULARIS  -        -        -        -  647 

See  Scotch  Law.  2, 
AGENT — Eevocation  of  authonty  by  notice  of 

act  of  bankruptcy  -        -        -  79 

See  Bankruptcy. 
AMBIGUITY— Will  -        -        -        -  400 

See  Scotch  Law.  0. 
AMENDMENT— Probate     -        -        -  192 

See  Will.  2. 
APPEAL— Privy  Council— Leave  to  appeal  321 

See  Practice. 
 Sheriff's  Court— Scotland       -        -  49 

See  Scotch  Laav.  G. 
APPORTIONMENT— Damages  from  collision  512 

See  Ship.  1. 

BATSKRVBTCY—Banh-uptcy  Act,  18G9,  s.  39  — 
Mutual  Dealings — Set-off — Agenfs  Authority  not 
revoked  till  Notice  of  Act  of  Banhruptcy.']  The 
object  of  sect.  39  of  the  Bankruptcy  Act,  18G9,  is 
that  whore  there  are  mutual  accounts  a  secret  act 
of  bankruptcy  should  not  stop  the  currency  of  those 
accounts;  the  existence  of  mutual  dealings  and 
accoimts  protects  the  credits  and  del)ts  on  ctich 
side  from  tlie  operation  of  the  act  of  bankruptcy 
until  notice  of  it.  The  exact  date  at  which  a 
mutual  account  is  to  stop  must  depend  on  tlio 
circumstances  of  the  case  and  the  natin-e  of  the 
credits,  but  may  and  ought  to  be  taken  at  least 
up  to  the  date  when  the  person  claiming  the 
benefit  of  sect.  39  has  notice  of  ari  act  of  l>ank- 
ruptcy. — Where  authority  had  been  given  pn^- 
vious  to  an  act  of  baidcruptcy  by  the  I)ankrni)ts 
to  tlio  defendant  in  the  course  of  mutual  dt  iil- 
ings  to  receive  tlie  purchase-money  of  tlieir  (>state 
and  to  place  it  to  account,  and  such  authority 
had  been  acted  upon  before  notice  of  an  act  of 
Arp.  Cas.— Vol.  YH. 


BANKRUPTCY— co/i^u^^^e(^. 

bankruptcy: — Held,  that  such  authoiity  was  not 
revoked  by  the  act  of  bankruptcy ;  that  the  pay- 
ment thereof  to  the  defendant  was  a  rightful 
payment ;  that  being  so  received  it  became  a  debt 
and  an  item  in  the  account  between  him  and  the 
bankrupts  before  notice  of  any  act  of  bankruptcy, 
and  that  the  defendant  was  entitled  to  set  otf 
against  it,  in  an  action  brought  by  the  trustee  in 
bankruptcy,  the  debt  due  from  the  bankrupts  to 
him.    Elliott  v.  Turquand  -        -        -  79 

 Scotch  law        -        -        -        -  366 

See  Scotch  Law.  1. 

BILL  OF  EXCHANGE —Securities  for— Scotch 

bankruptcy  -        -        -        -  366 

See  Scotch  Law.  1. 
BILL  OF  LADING— Indorsement— Priority  591 

See  Ship.  3. 
 Indorsement — Stoppage  in  transitu  -  573 

See  SALii  OF  Goous. 

BIRETTA       -----  240 

See  Ecclesiastic  A  I-  Law. 
BISHOP  OF  GRAHAM'S  TOWN     -        -  484 

Set'  Caph  of  (Jood  How.,  Law  of. 
BOOTY  OF  WAIL  —  Boyal  Warrant  —  Grant- 
Trad  or  Agcnri/.']  The  (^ueeu  by  Ivoyal  Warrant 
"granteil "  l)ooty  of  war  to  the  Secretary  of  State 
for  India  in  Council  "in  trust  '  for  tlie  olhcers 
and  men  of  certain  forces,  to  Ix^  distributed,  by 
the  Secri'tary  of  State  or  by  any  other  person  ho 

j  might  appoint,  according  to  certain  scales  and 

1  })roportions  ;  any  doubts  arising  to  be  determined 
linally  by  the  Secretary  of  State  or  by  sucli  persons 

I  to  whom  he  n\ight  refer  \\\vm  unU>ss  the  Queen 
should  otherwise  ordt>r.  -An  action  liaving  lx>eu 
brought  against  the  Secretary  of  Stnte  for  India 
in  Council  by  the  appellant  on  behalf  on  himself 
and  all  other  iHU'sons  enlitlcHl  under  the  royal 
grant  to  share  in  the  booty,  alleging  a  distribu- 
tion of  part  and  possession  by  the  Secretary  of 

■  State  of  the  residue,  and  claiming  au  account  and 
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BOOTY  OF  WAR — continued. 
distribution  of  the  residue : — Held,  affirming  the 
decision  of  the  Court  of  Appeal,  that  the  warrant 
did  not  transfer  the  property,  or  create  a  trust 
enforceable  by  the  High  Court  of  Justice  ;  and 
that  the  Secretary  of  State  being  merely  the  agent 
of  the  Crown  to  distribute  the  fund  the  action 
could  not  be  maintained.  Kinloch  v.  Secretary 
OF  State  for  India  in  Council  -  -  619 
BURGH — Common  good  of  -  -  -  647 
See  Scotch  Law.  2. 

CALCINING— Nuisance      -        -        -  518 

See  Scotch  Law.  4. 
CANADA,  LAW  OT— Canadian  Act  (16  Vict, 
c.  235) — Debentures  issued  by  Trustees  of  the 
Quebec  Turnpike  Roads.']  Held,  that  the  deben- 
tures in  suit  which  had  been  issued  under  the 
authority  of  the  Canadian  Act  (16  Vict.  c.  235) 
by  the  trustees  of  the  Quebec  turnpike  roads, 
appointed  under  Ordinance  4  Vict.  c.  17,  and 
empowered  thereby  to  borrow  moneys  "on  the 
credit  and  security  of  the  tolls  thereby  author- 
ized to  be  imposed,  and  of  other  moneys  which 
might  come  into  the  possession  and  be  at  the 
disposal  of  the  said  trustees,  under  and  by  virtue 
of  the  Ordinance,  and  not  to  be  paid  out  of  or 
chargeable  against  the  general  revenue  of  this 
province,"  did  not  create  a  liability  on  the  part 
of  the  province  in  respect  of  either  the  principal 
or  the  interest  thereof: — Held,  further,  that  the 
province  of  Canada  had  not  by  its  conduct  and 
legislation  recognised  its  liability  to  pay  the 
same.  The  7th  section  of  the  Act  16  Vict, 
expressly  took  away  the  power  which  had  been 
conferred  by  the  27th  section  of  the  Ordinance 
to  make  advances  out  of  provincial  funds  for  the 
payment  of  interest,  and  by  its  proviso  distin- 
guished these  debentures  from  those  which  had  a 
provincial  guarantee.    The  Queen  v.  Belleau 
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2.    Legislative  Poiver  —  British  North 

America  Act,  1867,  ss.  91,  92 — "  Property  and 
civil  rights " — "  Regulation  of  trade  and  eom- 
merce  " — Validity  of  Ontario  Act,  39  Vict.  c.  24. 
— Construction — Statutory  Condition  of  Policies 
of  Insurance — Interim  Notes.']  Sects  91  and  92  of 
the  British  North  America  Act,  1867,  must,  in 
regard  to  the  classes  of  subjects  generally  de- 
scribed in  sect.  91,  be  read  together,  and  the 
language  of  one  interpreted  and,  where  necessary, 
modified  by  that  of  the  other,  so  as  to  reconcile 
the  respective  powers  they  contain  and  give  effect 
to  all  of  them.  Each  question  should  be  decided 
as  best  it  can,  without  entering  more  largely  than 
is  necessary  upon  an  interpretion .  of  the  statute. 
—Held,  that;— In  No.  13  of  sect.  92,  the  words 
"property  and  civil  rights  in  the  province" 
include  rights  arising  from  contract  (which  are 
not  in  express  terms  included  under  sect.  91)  and 
are  not  limited  to  such  rights  only  as  flow  from 
the  law,  e.g.,  the  status  of  persons. — In  No.  2.  of 
sect.  91,  the  words  '-regulation  of  trade  and 
commerce"  include  political  arrangements  in 
regard  to  trade  requiring  the  sanction  of  parlia- 
ment, regulation  of  trade  in  matters  of  inter- 
provincial  concern,  and,  it  may  be,  general  regula- 
tion of  trade  affecting  the  whole  dominion ;  but 
do  not  include  the  regulation  of  the  contracts  of 
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a  particular  business  or  trade  such  as  the  business 
of  fire  insurance  in  a  single  province,  and  there- 
fore do  not  conflict  with  the  power  of  property 
and  civil  rights  conferred  by  sect.  92,  No.  13. — • 
Consequently ; — (Ontario)   Act  39  Vict.  c.  24, 
which  deals  with  policies  of  insurance  entered 
into  or  in  force  in  the  Province  of  Ontario  for 
insuring  property  situate  therein  against  fire,  and 
prescribes  certain  conditions  which  are  to  form 
part  of  such  contracts,  is  a  valid  Act ;  applicable 
to  the  contracts  of  all  such  insurers  in  Ontario, 
including  corporations  and  companies,  whatever 
may  be  their  origin,  whether  incorporated  by 
British  authority  or  by  foreign  or  colonial  autho- 
rity.— Held,  further,  that  the  said  Ontario  Act  is 
not  inconsistent  with  Dominion  Act  38  Vict, 
c.  20,  which  requires  all  insurance  companies 
whether  incorporated  by  foreign  dominion  or  pro- 
vincial authority  to  obtain  a  license,  to  be  granted 
upon  compliance  with  the  conditions  prescribed 
by  the  Act. — Held,  further,  that  according  to  the 
true  construction  of  the  Ontario  Act,  whatever 
may  be  the  conditions  sought  to  be  imposed  by 
insurance  companies,  no  such  conditions  shall 
avail  against  the  statutory  conditions,  and  the 
latter  shall  alone  be  deemed  to  be  part  of 
the  policy  and  resorted  to  by  the  insurers, 
notwithstanding  any  conditions  of  their  own, 
unless  the  latter  are  indicated  as  variations  in  the 
manner  prescribed  by  the  Act.     The  penalty  for 
not  observing  that  manner  is  that  the  policy 
becomes  subject   to  the  statutory  conditions, 
whether  printed  or  not.    Where  a  company  has 
printed  its  own  conditions  and  failed  to  print  the 
statutory  ones  it  is  not  the  case  that  the  policy 
must  be  deemed  to  be  without  any  conditions  at 
all. — An  interim  note  being  merely  an  agreement 
for  interim  insurance  preliminary  to  the  grant  of 
a  policy  is  not  a  policy  within  the  meaning  of 
that  term  in  the  Ontario  Act.    "Subject  to  all 
the  usual  terms  and  conditions  of  this  company  " 
in  such  note  means  that  such  conditions  ought  to 
be  read  into  the  interim  contract  to  the  extent  to 
which  they  may  lawfully  be  made  a  part  of  the 
policy  when  issued  by  following  the  directions  of 
the  statute,  subject  always  to  the  statutable  con- 
dition that  they  should  be  held  to  be  just  and 
reasonable  by  the  Court  or  judge.    Citizens  In- 
surance Co.  OF  Canada  v.  Parsons.  Queen 
Insurance  Co.  v.  Parsons   -        -        -  96 

3.    Legislative  Poiver  —  British  North 

America  Act,  1867,  ss.  91,  92,  129 — Canada  Act, 
22  Vict.  c.  m— Invalidity  of  Quebec  Act,  38  Vict, 
c.  64 — Right  to  sue — Powers  of  Synod.]  The 
powers  conferred  by  the  British  Noith  America 
Act,  1867,  s.  129,  upon  the  provincial  Legislatures 
of  Ontario  and  Quebec,  to  repeal  and  alter  the 
statutes  of  the  old  Parliament  of  Canada,  are 
precisely  co-extensive  with  the  powers  of  direct 
legislation  with  which  those  bodies  are  invested 
by  the  other  clauses  of  the  Act  of  1867. — Held, 
that  22  Vict.  c.  66  (of  the  Parliament  of  Canada), 
which  created  a  corporation,  having  its  corporate 
existence  and  rights  in  the  provinces  of  Ontario 
and  Quebec,  could  not  be  repealed  or  modified  by 
the  Legislature  of  either  province  or  by  the  con- 
joint operation  of  both,  but  only  by  the  Parliament 
of  the  Dommion.— Held,  further,  that  the  Quebec 
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Act,  38  Vict.  c.  64,  whicli  assumed  to  repeal  and 
•amend  the  said  22  Vict.  c.  66  and  (1)  to  destroy  a 
corporation  created  by  tlie  Canadian  Parliament 
and  substitute  a  new  one  ;  (2)  to  alter  materially 
the  class  of  persons  interested  in  the  corporate 
funds,  and  not  merely  to  impose  conditions  upon  the 
transaction  of  business  by  the  corporation  within 
the  province,  was  invalid.  —  Citizens  Insurance 
Company  of  Canada  v.  Parsons  (Law  Rep.  7  App. 
(Jas.  96),  approved  and  distinguished — In  a  suit 
for  a  declaration  of  the  invalidity  of  the  Quebec 
Act  and  relief:  held,  that  the  plaintiff  as  a  contri- 
butor to  the  fund  affected  by  22  Vict.  c.  66,  was 
entitled  to  sue,  and  that  his  suit  was  not  barred 
by  reason  of  the  Quebec  Act  having  been  passed 
tn  conformity  with  the  resolution  of  a  synod  of  the 
Church  to  which  he  belonged.  Dobie  v.  Board 
IFOR  THE  Management  of  the  Temporalities 
Fund  op  the  Presbyterian  Church  op  Canada 

[136 

'  "  4.    Legislative  Fower  —  British  North 

America  Act,  1867,  s.  108 — Poioer  of  Canadian 
Legislature — Construction  of  Dominion  Act,  37 
Vict.  c.  16.]  Under  the  British  Nortli  America 
Act,  1867,  s.  108,  read  in  connection  with  the 
3rd  schedule  thereto,  all  railways  belonging  to  the 
province  of  Nova  Scotia,  including  the  railway  in 
suit,  passed  to  and  became  vested  on  the  1st  of 
July,  1867,  in  the  Dominion  of  Canada  ;  but  not 
for  any  larger  interest  therein  than  at  that  date 
belonged  to  the  province. — The  railway  in  suit 
being  at  the  date  of  the  statutory  transfer  subject 
to  an  obligation  on  the  part  of  the  provincial 
Government,  confirmed  by  provincial  Act,  30  Vict. 
«.  36,  to  enter  into  a  traffic  arrangement  with  the 
respondent  company,  the  Dominion  Government, 
in  pursuance  of  that  obligation  entered  into  a 
further  agreement  relating  thereto  of  the  22nd  of 
September,  1871  :—Qusere,  whether  it  was  ultra 
vires  the  Dominion  Parliament  by  an  enactment 
to  that  effect  to  extinguish  the  rights  of  the  re- 
spondent company  under  the  said  agreement. — 
But  held,  that  Dominion  Act,  37  Viet.  c.  16,  did 
not,  upon  its  true  constmction,  piu-port  so  to  do. 
And  although  it  authorized  a  transfer  of  the 
railway  to  the  appellant,  it  did  not  enact  such 
transfer  in  derogation  of  the  respondent's  rights 
under  the  agreement  of  the  22nd  of  September, 
1871,  or  otherwise.  Western  Counties  Railway 
Company  v.  Windsor  and  Annapolis  Railway 
Company       -        -        -        -        -  178 

5x    Legislafine  Towers  of  the  Dominion 

Parliament— Brit/ >^h  North  America  Art,  1867, 
ss.  91,  92,  suh-ss.  9,  13,  iij— Valid  it  ij  of  Canada 
Temperance  Act,  1878.]  Held,  that  the  Canada 
Temperance  Act,  1878,  which  in  cliect,  where  ver 
throughout  the  Dominion  it  is  put  in  force,  uni- 
formly prohibits  the  sale  of  intoxicating  licinois 
except  in  wholesale  (piantities  or  for  certain 
specified  purposes,  regulates  the  trallic  in  the 
excepted  cases,  makes^sales  of  licinors  in  violat  ion 
of  the  prohibitions  and  regidaiioiis  t-dntained  in 
the  Act  criminal  offences,  punishable  I'y  iine  nud 
for  the  third  or  subsequctit  ollenee  by  iniprison- 
ment,  is  within  the  legislative  competence  of  the 
Dominion  Parliament. — The  objects  and  scope  of 
the  Act  are  general,  viz.,  to  promote  temperance 
by  means  of  a  uniform  law  throughout  the 
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Dominion.  They  relate  to  tlie  peace,  order,  and 
good  government  of  Canada,  and  not  to  the  class 
of  subjects  "  property  and  civil  rights."  Pro- 
vision for  the  special  application  of  the  Act  to 
particular  places  does  not  alter  its  character  as 
general  legislation.    Russell  v.  The  Queen  829 

CAPE  OF  GOOD  HOPE,  LAW  OT— Status  of 
Church  of  South  Africa  —  Endowments  of  the 
Church  of  England  in  South  Africa — Construc- 
tion of  Articles  of  Constitution — Effect  of  Proviso 
repudiating  Privy  Council  Decisions.']  The  Church 
of  the  Province  of  South  Africa  is  not  a  Church 
in  connection  with  the  Church  of  England  as  by 
law  established. — Although  there  are  in  the 
articles  of  the  constitution  of  the  Church  of  the 
Province  of  South  Africa  general  expressions 
affirming  in  the  strongest  way  the  connection  of 
the  Church  of  the  Province  with  the  Church  of 
England,  and  its  adherence  to  the  faith  and 
doctrine  of  the  Cliurch  of  England,  yet  by  the 
proviso  in  the  said  articles  to  the  effect  that  in 
the  interpretation  of  such  faith  and  doctrine  it  is 
not  bound  by  the  decisions  of  the  tribunals  of  the 
Church  of  England,  it  is  practically  declared  that 
tlie  connection  is  not  maintained. — In  a  suit  by 
the  Bishop  of  Graham's  Town  (one  of  the  dioceses 
of  the  Church  of  the  Province)  against  the 
officiating  minister  in  possession  of  the  church  of 
St,  George  in  Graham's  Town  to  enforce  sentences 
of  the  Diocesan  Court  of  Graham's  Town,  where- 
by the  defendant,  a  member  of  the  Church  of  the 
Province,  subject  to  its  constitution  and  canons, 
and  to  the  episcopal  jurisdiction  of  the  plaintiti', 
had  been  found  guilty  of  contumacious  disobe- 
dience, suspended  from  his  ministerial  functions 
until  he  should  engage  not  to  repeat  the  ofiVncc 
of  preventing  the  bishop  from  preaching  or 
ministering  in  the  church  of  St.  George,  and 
finally  excommunicated ;  it  ajipeared  that  the 
church  of  St.  George  had  been  duly  dedicated  to 
ecclesiastical  purposes  in  connection  with  the 
Church  of  England  as  by  law  established,  and  for 
no  other  pmposes,  and  was  held  by  trustees  for 
those  purposes : — JhUh  that  the  jdaintiff  had  no 
right  in  the  said  ciiurch  of  St.  George,  and  that 
his  suit  must  be  dismissed.  Meuriman  r.  Wil- 
liams  ------  484 

GhSEB—Ahcrdecn  {Tailors  oOy-Coults  (1  Rob. 

App.  Cas.  29())  followed  -  -  427 
See  Scotch  I^aw.  8. 

 Berlrff  v.  ^^idl<lnd  liaihcai/  C ouipani/  (Law 

Kep.  3  C.  V.  82)  approved  -  259 

See  Scotch  Law.  o. 

 Bcqg  V.  Jack  (3  Court  Scss,  Can.  (4th  Series), 

'  35)  approved         -        -        -  547 
See  Scotch  liAW.  2. 

  Cahdoni(fn  Iiaihrny  Company  v.  (hjiJry  (2 

Mnctj.  22'.))  expliiini>d  and  distinguisluHl 
>^f<:  Scotch  1«aw.    5.  [259 

 Chamherlain  v.  Wtd  Loudon  Raihratj  Com- 
pany (2  B.  &  S.  005)  approved  -  259 
(See  Scotch  L.vw.  5. 

  Cha}unnn  v.  lioyal  Xrthrrhmds  Steam  Xari- 

gatiou  C(m)pany  (4  P.  D.  157)  ovcrruK  d 
e  Snir.    1.  [795 
3         3  L  2 
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 Citizens  Insurance  Comimmj  of  Canada  v. 

Parsons  (Law  Rep.  7  App.  Cas.  96)  dis- 
tinguished  -        -        -        -  136 

See  Canada,  Law  of.  3. 
 Fanny  M.  Carvill,  The  (Aspinall  s  Maritime 

Cases,  vol  2,  p.  569)  approved     -  512 

See  Ship.  1. 
 Fearon  v.  Bowers  (1  H.  Bl.  364)  reflected 

on     -        -        -        -        -  691 

See  Ship.  3. 
 Kniglit  v.  Marjoi-ihanhs  (2  Mac.  &  G.  10) 

approved     -        -        -        -  307 

See  ViCTOEiA,  Law  of. 
■        MacTiay  v.  Biclt  (6  App.  Cas.  251)  followed 

See  Scotch  Law.    6.  [49 
 Machair  v.  Cathcart  (Morr.  Diet.  ]  2,832) 

approved     -        -        -        -  647 

See  Scotch  Law.  2. 
 Metropolitan  Board  of  WorJcs  v.  McCarthy 

(Law  Rep.  7  H.  L.  243)  held  undistin- 

guishable    -        -        -        -  259 

See  Scotch  Law.  5. 
 Poivles  V.  Hargreaves  (3  D.  M.  &  G.  453) 

considered   -        -        -        -  366 

See  Scotch  Law.  1. 
 Jlam  Sahuli  Bose  v.  Monomohini  Dossee  (Law 

Rep.  2  Ind.  Ap.  81)  approved     -  321 

See  Peactice. 
 Bichet  V.  Metropolitan  Bailivay  Company 

(Law  Rep.  7  H.  L.  175)  examined  259 

See  Scotch  Law.  5. 
 Sanderson  v.  Geddes  (1  Court  Sess.  Cas. 

(4th  Series)  1198)  approved        -  647 

See  Scotch  Law.  2. 

 Shaftoe's  Charity,  In  re  (3  App.  Cas.  872) 

approved  -  -  -  -  91 
>See  Endowed  Schools  Act.  1. 

 Spalding  v,  Buding  (6  Beav.  376  ;  12  L.  J. 

(Ch.)  503)  followed  -  -  573 
See  Sale  of  Goods. 

 Waring,  Ex  parte  (19  Ves.  345  ;  2  Rose,  182) 

considered   -        -        -        -  366 
See  Scotch  Law.  1. 
Westzinthus,  In  re  (5  B.  &  Ad.  817)  followed 
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See  Sale  of  Goods. 
CHARITY— Endowed  school 

See  Endowed  Schools  Act.  2. 

 Perpetuity        _        _  > 

See  Fishery. 

CHAETERPARTY^Perils  of  the  sea 
See  Insurance,  Marine.  1. 

CHURCH  OF  SOUTH  AFRICA— Status  of 
See  Cape  of  Good  Hope,  Law  of, 

COAL  MINE— Working  of  - 
See  Mine. 

COLLISION      -  512,  795 

See  Ship.    1,  2. 
COLONIAL  LAW— Dominion  of  Canada. 

See  Cases  under  Canada,  Law  of. 
 Lower  Canada  -        -        -        -  139 

See  Canada,  Law  of. 
 Jamaica  -        -        -        «        -  79 

See  Bankruptcy. 
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 Malta     -        -        -        -  *      -  156 

See  Malta,  Law  of. 
 New  Brunswick         -        -        -  829 

See  Canada,  Law  of.  5. 
 Nova  Scotia      -        -        -        -  178 

See  Canada,  Law  of.  4. 
 Penang  -        -        -        _        _  172 

See  Penang,  Law  of. 
 Yictoria  -        -        -       .  -        -  307 

See  Victoria,  Law  of. 
COMMITTES  OF  LUNATIC— Execution  of  lease 

See  Vendor  and  Purchaser.  [19 
COMPENSATION— Railway— Scotch  law  -  25^ 

See  Scotch  Laav.  5. 
CONDITION   PRECEDENT— Charterparty—Effin 

ciency  of  ship        _        _        _  670 

See  Insurance,  Marine.  1. 
CONDITIONS  OF  SALE— Sale  of  leaseholds  19 

See  Vendor  and  Purchaser. 
CONTINUING  BREACH— Covenant— Lease  19. 

See  Vendor  and  Purchaser. 
CONVERSION— Goods— Warehousemen  -  691 

See  Ship.  3. 
CORPORATION— Law  of  Lower  Canada    -  136 

See  Canada,  Law  of.  3. 
COURT  OF  SESSIONS— Equitable  jurisdiction 

See  Scotch  Law.    2.  [64T 
COVENANT— Continuing  breach    -        -  19 

See  Vendor  and  Purchaser. 
CROWN— Booty  of  war       -        -        -  619 

See  Booty  of  War. 

DAMAGES — Collision — Apportionment    -  612 
See  Ship.  1. 

DEBENTURES— Turnpike  roads— Law  of  Upper 

Canada       _        _        _        _  473 

See  Canada,  Law  of.  1. 
DECEPTION— Trade-mark— Evidence      -  219 

See  Trade-mark. 
DEFAMATORY  MEANING  -        -        -  741 

See  Libel. 

DESCENT— Law  of  Malta  -  156 
See  Malta,  Law  of. 

DISSOLUTION  OF  PARTNERSHIP  -  345 
See  Partnership. 

DOMINION  OF  CANADA. 

See  Cases  under  Canada,  Law  of. 

DOUBLE  INSOLVENCY— Bill  of  exchange— Doe- 
trine  of  Ex  parte  Waring  -  -  36& 
See  Scotch  Law.  1. 

'  ECCLESIASTICAL  LAW~PuUic  Worship  Begu- 
'  lation  Act  1874  (37  &  38  Vict.  c.  Sb)— Vestments — 
!  Biretta — Stole — Monition  —  Inhibition — / urisdio- 
j  tion — Prohibition.']  A  monition,  precisely  follow- 
j  ing  a  judgment  pronounced  by  the  judge  under 
j  the  Public  Worship  Regulation  Act  1874,  ad- 
1  monished  a  clerk  to  abstain  for  the  future  when 
'  officiating  in  his  church  from  doing  each  of 

certain  specified  acts,  and  (amongst  them)  from. 

wearing  the  vestments  known  as  an  albe,  a 

chasuble,  and  a  biretta ;  and  from  causing  to  be; 

formed  a  procession  at  the  commencement  o£ 
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ECCLESIASTICAL  LAW— continued. 
Morning  Service ;  and  also  "  from  all  practices. 
ax3ts,  matters  and  things  of  the  same  or  a  like 
nature  to  those  hereinbefore  particularly  set  forth 
or  any  of  them,  or  from  unlawfully  permitting  the 
same  or  any  of  them." — A  subsequent  inhibition, 
after  reciting  the  monition  and  the  disobedience 
of  the  clerk  thereto  in  regard  to  several  other 
matters,  recited  his  disobedience  in  permitting 
his  cuiate  to  wear  a  vestment  known  as  a  biretta 
iand  a  vestment  known  as  a  stole,  and  also  in  per- 
2nitting  his  curate  to  form  a  procession  between 
Morning  Prayer  and  the  Communion  Service, 
.and  for  such  his  disobedience  inhibited  the  clerk 
from  performing  services  for  three  months  and 
.until  relaxation.    The  clerk  having  applied  for 
a  writ  of  prohibition  : — Held  (atfirming  the  deci- 
sion of  the  Court  of  Appeal)  that  the  judge  had 
jurisdiction  (subject  to  correction  on  appeal)  to 
insert  the  alia  similia  clause  in  the  monition. — 
And  that  under  sect.  13  of  the  Public  Worship 
Regulation  Act  1874:  the  judge  had  jurisdiction 
to  determine  whether  the  wearing  of  a  stole,  and 
the  forming  a  procession  between  Morning  Prayer 
and  the  Communion  Service  were  practices,  acts, 
matters  and  things  of  the  same  or  a  like  nature  to 
those  particularly  set  forth  in  the  monition ;  and 
that  if  he  had  determined  that  question  wrongly 
it  might  be  the  subject  of  appeal — if  an  appeal 
lies — but  could  not  afford  any  ground  for  pro- 
hibition.— And  that  even  if  the  wearing  of  a  stole 
and  the  forming  a  procession  between  Morning 
Prayer  and  the  Communion  Service  were  not 
breaches  of  the  monition,  yet  as  it  appeared  on 
ihe  face  of  the  inhibition  that  the  clerk  had  com- 
mitted several  other  acts  of  disobedience  any  one 
of  which  would  have  justified  an  inhibition  for  the 
full  period,  there  was  no  excess  of  jurisdiction  and 
no  ground  for  prohibition.    Enraght  v.  Lord  i 
Penzance      -        -        -        -        -    240  | 

 Church  of  South  Africa         -        -    484  I 

See  Cape  of  Good  Hope,  Law  of.  | 

EDUCATION — Appropriation  of  charitable  gift  to  i 
See  Endowed  Schools  Act.    2.      [463  i 
EJECTMENT— Statute  of  Limitations— Mortgage 
See  Limitations,  Statute  of.  [235 
ELECTION— To  charge  old  or  new  firm    -  345 

See  Partnership. 
ENDOWED  SCHOOLS  ACT— 32  &  33  Vict.  c.  50, 
6'.  39 — Vetition  by  Inluibitants  of  Locality — Vested ^ 
Interests,  s.  11.]  In  an  appeal  under  sect.  3*.)  of 
the  Endowed  Schools  Act,  1869,  by  the  corpora- 
tion of  Sutton  Coldfield  against  two  schrnics  of 
the  Charity  Commissioners,  by  which  it  \yas  jiro- 
posed  to  withdraw  from  that  part  of  the  funds  of 
the  corix)ration  which  were  applicable  for  educa- 
tional purposes  a  sum  vqual  to  £ir),00(),  to  bo 
applied  as  part  of  the  HnuKhttion  of  Sutton  Cold- 
field  Grammar  School  :—7/e/(7,  that  the  schonu' 
could  not  be  regarded  as  wanting  in  th(>  finality 
required  by  the  Act,  because  it  was  (expressed  to 
bo  without  prejudice  to  a  future  schemt^  to  bo 
fcimed  in  accordance  with  the  Acts  of  Parlianu'nt. 
words  to  that  eflect  being  surplusage.  — 
further,  that  sect.  11  of  the  Act  of  18(;9  jirotccts 
vested  intcivsts  only,  that  is  the  privileges  or 
educational  advaidngcs  to  which  the  class  of  per- 
sons thereby  or  by  later  Acts  dcsis^natod  have 


ENDOWED  SCHOOLS  ACT— continued. 
a  legal  title,  and  cannot  be  invoked  to  protect 
benefits  which  have  been  enjoyed  by  the  per- 
mission or  bounty  of  another. — In  a  similar 
appeal  by  the  inhabitants  of  the  locality,  held, 
that  such  inhabitants  had  no  locus  standi  to  pre- 


sent it. — In  re  Shaf  toe's  Charity  (3  App.  Cas.  872) 


approved. 
School;  - 


Sutton  Coldfield 


Grammar 
91 


2.  32  &  .33  Vict.  c.  56,  ss.  5, 11,  U,8uh-8. 1  ; 

s.  19,  8uh-s.  2— Original  Gift  of  Endowments — 
Appropriation  of  Charitahle  Eudotcments  to  Educa- 
tional Purposes  hy  Order  of  Court — Due  Regard  to 
Educational  Intereds.']  Endowments  originally 
given  for  charitable  uses  but  made  applicable  to 
the  purposes  of  education  by  a  scheme  and  an 
order  of  the  Court  of  Chancery  are  educational 
endowments  within  the  meaning  of  the  Endowed 
Schools  Act,  1869,  s.  5. — Where  such  endowments 
were  actually  given  more  than  fifty  years  before 
the  passing  of  the  Act,  held  that  such  subsequent 
appropriation  of  th?m  as  aforesaid  cannot  be 
deemed  to  be  an  original  gift  thereof  within  the 
meaning  of  sect.  14,  sub-sect.  1,  or  of  sect.  19. 
sub-sect.  2,  so  as  to  require  the  assent  of  their 
governing  body  to  any  scheme  or  provision  made 
by  the  Charity  Commissioners  relating  thereto. — 
Where  the  scheme  of  the  Charity  Commissioners 
increased  the  amount  of  tuition  fees  previously 
payable  by  a  certain  class  of  boys  and  added  the 
condition  that  the  trustees  shall  be  satisfied  that 
aid  is  needed  by  their  parents,  held  that  su.-h  pro- 
vision does  not  fail  in  due  regard  to  their  educa- 
tional interests  within  the  meaning  of  soct.  11  of 
the  Act  of  1869,  and  sect.  5  of  the  Amendment 
Act  of  1873.    Ross  v.  Charity  Commissionecs 
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ENDOWMENTS— CI nu-ch  of  England  in  Soutii 
Africa         -        -        -        -  484 
See  Cape  of  Go(jd  lloi'i:,  Law  or. 
ENTAIL— Scotch  law 

See  Scon  H  Laav. 
EQUITY  OF  KEDEMPTION— llelcasc 
set  aside      _        -  - 
See  Victori.^,  Law  or, 
EVIDENCE— Admissibility— Stamps 
See  1'enaxi;,  Law  or. 

 Defamatory  meaning  - 

Sec  Liiu;l. 

 iMisroproscntation — Impeaehing  deed 

See  Victouia,  Law  or. 
EXPENSES— Prisoner— Convex  ing  to  prison 
>'(  (■  Prison. 

 Winning  coal — Keimbnrsement 

>i>.v  '^IlNK. 

EXTRAORDINARY  FLOOD    Damage  from 
,s-  -  So  1  11  u  Law.  7. 


-  713 

.f-P>ill 

-  307 

-  172 

-  741 
307 
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FEU  CHARTER-  IJotri.  tions  in 

-  So nr  11  I .  \  w.  v^. 
FIRE  INSURANCE  - 1  .a  w  o(  Can: 
Sf  V  Casaiu,  Law  of.  2. 
FISHERY  —  rrtiirription—rrojit  a  prendre  in 
(di<  no  salo  —  Vrtnitmplion  of  iairfid  Oriijin  —  Ut^'V 
— ( 'liiirHahl  Tntrif^Vt  riu'tuily.)    A  proscriptivo 
right  to  a  scveml  oyster  fishery  in  a  navii^iibL' 
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TISK'ERY— continued, 

tidal  river  was  proved  to  have  been  exercised 
from  time  immemorial  by  a  borough  corporation 
and  its  lessees  ;  without  any  qualification  except 
that  the  free  inhabitants  of  ancient  tenements  in 
the  borough  had  from  time  immemorial  without 
interruption,  and  claiming  as  of  right,  exercised 
the  privilege  of  dredging  for  oysters  in  the  locus 
in  quo  from  the  2nd  of  February  to  Easter  Eve  in 
each  year,  and  of  catching  and  carrying  away  the 
same  without  stint  for  sale  and  otherwise.  This 
usage  of  the  inhabitants  tended  to  the  destruction 
of  the  fishery,  and  if  continued  would  destroy  it : 
Held  (Lord  Blackburn  dissenting),  that  the  claim 
of  the  inhabitants  was  not  to  a  profit  a  prendre  in 
alieno  solo :  that  a  lawful  origin  for  the  usage 
ought  to  be  presumed  if  reasonably  possible  :  and 
that  the  presumption  which  ought  to  be  drawn,  as 
reasonable  in  law  and  probable  in  fact,  was  that 
the  original  grant  to  the  corporation  was  su.bject 
to  a  trust  or  condition  in  favour  of  the  free  inhabi- 
tants of  ancient  tenements  in  the  borough  in 
accordance  with  the  usage,  Goodman  v.  Mayor, 
&c.,  OF  Saltash  -        -        -  633 

FLOOD— Damage  from  _  _  _  694 
See  Scotch  Law.  7. 

rOEECLOSUEE— Statute  of  Limitations  -  235 
See  Limitations,  Statute  of. 

FEEIGHT— Insurance  -  -  -  670 
See  Instjeance,  Marine.  1. 

GEAMMAE  SCHOOL  -        _        _        _  91 

See  Endowed  Schools  Act.  1, 
6EANT— Crown— Booty  of  war     -        -  619 
See  Booty  of  War. 

HOLOGEAPH  WILL— Scotch  law  -  400 

See  Scotch  Law.  9. 

IMITATION— Trade-mark  -        -        -  219 

See  Trade-mark. 
INHIBITION  -----  240 

See  Ecclesiastical  Law. 
INJUNCTION— Trade-mark  -  219 

See  Trade-mark. 
INNUENDO    -----  741 

See  Libel. 

INSUEANCE,  FIEE— Law  of  Canada      ~  96 

See  Canada,  Law  of.  2. 
INSUEANCE,  MAEINE  —Freight— Loss— Perils 
of  the  Seas— Causa  proxima — Gharterparty — Con- 
dition precedenf]  A  ship  was  chartered  for  time 
on  monthly  hire  :  the  charterers  agreeing  to  pay 
the  freight  during  employment  and  efficient  per- 
formance of  the  service,  and  the  owner  covenanting 
that  the  ship  should  be  seaworthy  during  the  con- 
tinuance of  the  charter :  provided  that  if  at  any 
time  it  should  appear  to  the  charterers  that  the 
ship  became  inefficient  it  should  be  lawful  for 
them  to  put  her  out  of  pay,  or  to  make  such  abate- 
ment by  way  of  mulct  out  of  the  hire  or  freight  as 
they  should  adjudge  fit.  The  owner  effected  a 
time  policy  of  insurance  "  on  freight  outstanding.'' 
During  the  time  the  ship  became  inefficient 
through  perils  of  the  seas,  and  the  charterers  re- 
fused to  pay  freight  after  that  date.  The  owner 
having  brought  an  action  on  the  policy : — Held 


INSUEANCE,  MAEINE— conhnwecZ. 
affirming  the  decision  of  the  Court  of  Appeal  that 
on  the  true  construction  of  the  charterparty  the 
efficiency  of  the  ship  was  not  a  condition  precedent 
to  the  earning  of  the  freight ;  that  the  pecuniary 
loss  was  caused  by  the  charterers  availing  them- 
selves of  the  abatement  claitse,  and  not  by  the 
perils  of  the  seas ;  and  that  the  underwriters  were 
not  liable.  Inman  Steamship  Company  v.  Bis- 
choff  -        -        -        -        -        -  670 

2.    Valued  Policy — Loss— Salvage — Ln- 

demnity.']  The  respondents  effected  with  under- 
writers valued  policies  of  insurance  (including  war 
risks)  on  a  cargo,  which  was  afterwards  destroyed 
by  the  Alabama,  a  Cunfederate  cruiser,  and  the 
underwriters  paid  to  the  respondents  as  on  an 
actual  total  loss  the  valued  amounts,  which  were 
less  than  the  real  value.  The  United  States,  out. 
of  a  compensation  fund  created  after  the  loss  and 
distributed  under  an  Act  of  Congress  passed  sub- 
sequently to  the  loss,  paid  to  the  respondents  the 
difference  between  their  leal  total  loss  and  the 
sum  received  from  the  underwriters.  Under  the 
Act  of  Congress  no  claim  was  allowed  for  any  loss- 
for  which  the  party  injured  should  have  received 
compensation  from  any  insurer,  but  if  such  com- 
pensation should  not  have  been  equal  to  tlie  loss 
actually  suffered,  allowance  might  be  made  for 
the  difference ;  and  no  claim  was  allowed  by  or 
on  behalf  of  any  insurer  either  in  his  own  right  or 
in  that  of  the  party  insured : — Held,  affirming  the 
decision  of  the  Court  of  Appeal,  that  the  under- 
writers were  not  entitled  to  recover  the  compen- 
sation from  the  respondents.  Burnand  v.  Eodo- 
CANACHi  _____  33a 
INTEEDICT— Costs  -        -        -        -  547 

See  Scotch  Law.  2. 
 Nuisance  -        -        -        -  518. 

See  Scotch  Law.  4. 
INTEEIM  NOTES— Eire  insurance  -        -  9& 

See  Canada,  Law  of.  2. 
lEONWOEKS- Nuisance     -        -        -  51& 

See  Scotch  Law.  4, 
ISSUE— Fact  or  law  -        -        -        -  49- 

See  Scotch  Law.  6. 

JAMAICA,  LAW  OF— Bankruptcy  -        -  79* 

See  Bankruptcy. 
JUEISDICTION— Ecclesiastical  Court      -  240 

See  Ecclesiastical  Law. 

LAND  INJUEIOUSLY  AFFECTED— Eailway — 
Scotch  law  -        _        -        -  259' 
See  Scotch  Law.  5. 
LEASE — Covenant — Continuing  breach — Condi- 
tions of  sale  -        -        -  19 
See  Vendor  and  Purchaser. 
LEGISLATUEE  OF  CANADA— Power  of  96,  136,, 
See  Canada,  Law  of.    2—5     [178,  829* 
LIABILITY— Eetiring  partner       -        -  345 

See  Partnership. 
LIBEL  —  Lnnuendo  —  Evidence  of  Defamatory 
Meaning.']  H.  &  Sons  were  in  the  habit  of  receiv- 
ing, in  payment  from  their  customers,  cheques  on 
various  branches  of  a  bank,  which  tlie  bank  cashed 
for  the  convenience  of  H.  &  Sons  at  a  particular- 
branch.   Having  had  a  squabble  with  the  manager 
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LIBEL — continued.  j 
of  that  branch  H.  &  Sons  sent  a  printed  circular  \ 
to  a  large  number  of  their  customers  (who  knew  ! 
nothing  of  the  squabble) — "  H.  &  Sons  hereby  | 
give  notice  that  they  will  not  receive  in  payment  i 
cheques  drawn  on  any  of  the  branches  of  the  "  { 
bank.    The  circular  became  known  to  other  per- 
sons :  there  was  a  run  on  the  bank  and  loss  ! 
inflicted.    The  bank  having  brought  an  action 
against  H.  &  Sons  for  libel,  with  an  innuendo  that 
the  circular  imputed  insolvency  : — Held,  affirming 
the  decision  of  the  Court  of  Appeal  (Lord  Pen- 
zance dissenting)  that  in  their  natural  meaning 
the  words  were  not  libellous  :  that  the  inference 
suggested  by  the  innuendo  was  not  the  inference 
which  reasonable  persons  would  draw;  that  the 
onus  lay  on  the  bank  to  shew  that  the  circular 
had  a  libellous  tendency ;  that  the  evidence,  con- 
sisting of  the  circumstances  attending  the  publi- 
cation, failed  to  shew  it ;  that  there  was  no  case 
to  go  to  the  jury ;  and  that  the  defendants  were 
entitled  to  judgment.    Capital  and  Counties 
Bank  v.  Henty        _        _        _        _  741 

LIGHTS— Eegulation  as  to  -        -        -  512 

See  Ship.  1. 
LIMITATION  OF  LIABILITY        -        -  795 

See  Ship.  2. 
LIMITATIONS,  STATUTE  OE— 3  &  4  Will  4, 
c.  27,  ss.  2,  3,  24,  34 ;  1  Vict  c.  28— Action  to  re- 
cover Land — Mortgage — Foreclosure — Ejectment — 
Judicature  Act,  1873,  ss.  24,  25.]  A  legal  mort- 
gage of  freehold  land  in  1856 ;  no  possession  by 
the  mortgagee,  and  no  payment  of  principal  or 
interest  to  him,  nor  any  acknowledgment  of  his 
title.  In  1870  a  bill  by  the  mortgagee  for  redemp- 
tion or  foreclosure  ;  in  1874  a  decree  nisi  for 
redemption  or  foreclosure ;  and  in  1877  an  order 
absolute  for  foreclosure.  In  1878  an  action  by 
the  mortgagees  to  recover  possession  of  the  land  : 
— Held,  aliirming  the  judgment  of  the  Court  of 
Appeal,  that  although  brought  more  than  twenty- 
years  after  the  date  of  the  mortgage  deed  the 
action  was  not  barred  by  the  Statute  of  Limita- 
tions (3  &  4  Will.  4,  c.  27,  and  1  Vict.  c.  28).— 
Sainhle,  per  Eael  Cairns,  that  the  action,  being 
brought  by  one  who  had  become  absolute  owner 
of  the  land  under  the  foreclosure  decree,  was  an 
action  as  to  which  the  right  to  bring  it  must  be 
taken  to  have  accrued  within  s.  2  of  3  &  4  Will.  4, 
c.  27,  at  the  date  of  that  decree ;  and  that  s.  3  of 
that  Act  in  defining  when  the  right  shall  be 
deemed  to  have  accrued  is  not  necessarily  ex- 
lianstive,  or  otherwise  inconsistent  with  this  view. 
Vmn  V.  Hkath  _  _  _  _  235 
LUNATIC — Execution  of  lease  by  comniitteo  19 

See  Vkndou  aisd  ruucHASEii. 

MAINTENANCE— Prisoner  -        -  1 

See  PuisoN. 

MALTA,  LAW  O'F— Construction  of  Deed— Priwo- 
gciiiture.']  B.  by  deed  (1073)  gave  "all  his  property 
to  his  nephew,  reserving  the  right  quoad  the 
"buna  stabilia"  to  establish  a  priniogcMiit uia. 
After  tlu!  death  of  his  nej)lu!W  he  oxocuted  a  deed 
(IGSG)  which  recited  the  gift  and  the  ileath  of  the 
donee  without  establishing  tlie  priiuogeuiturn,  aud 
directed  that  at  the  death  of  the  donor,  the 
donee's  eldest  sou   Mavtiuus   Antouius  should 


MALTA,  LAW  OT— continued. 
succeed.  The  deed  then  contained  the  following 
clauses,  under  the  first  of  which  N.  succeeded  as 
a  primogenitus  mas  and  died  in  1745.— 1.  "  Scili- 
cet quod  deinde  censeantur  bona  predicta  vinculata 
et  fideicomraisso  perpetuo  supposita  pro  omnibus 
primogenitis  maribus  legittimis  et  naturalibus,  et 
ex  legittimo  matrimonio  nascituris,  per  directam 
lineam  ex  dido  Martino  Antonio  de  primogenito 
in  primogenitum  in  infinitum,  cunctisque  futuris 
tomporibus,  et  sine  uUa  temporis  perfinitione. — 
3.  "Et  in  defectu  primogeniti  maris  ex  dicto 
Domino  Martino  Antonio,  dicta  bona  pervenire 
debeant  ac  perveniant  et  pervenire  debeant  ad 
filios  ejusdem  Domini  Martini  Antonj,  legit- 
timos  et  naturales,  et  ex  legittimo  matrimonio 
nascituros  quousque  in  secundo  gradu  nepotum 
dicti  Domini  Martini  Antonij  nasceretur  masculus 
ex  aliqua  de  nliabus  dicti  D.  Martini  Antonij 
legittimis  et  naturahbus  et  ex  legittimo  matri- 
monio, cui  nepoti  nato  statim  dicta  bona  devol- 
vant  cum  onere  ut  supra  transeundi  de  primo- 
genito nepote  dicti  Martini  Antonj  in  primo- 
genitum nepotem  legittimum  et  de  legittimo 
matrimonio  nasciturum." — On  the  death  without 
issue  in  1875  of  N.'s  daughter's  son  who  had 
succeeded  under  clause  3,  the  succession  opened. 
— In  a  suit  by  G.,  the  daughter's  son  (born  1861) 
of  a  younger  sister  of  the  deceased,  claiming  as 
the  male  descendant  in  the  nearest  collateral  line, 
the  defendant,  the  son  (born  1834)  of  the  youngest 
sister  of  the  deceased,  contended  that  he  was 
entitled  by  priority  of  birth  under  the  3rd  clause, 
and  denied  that  G.  was  a  primogenitus  mas  within 
the  meaning  of  the  deed : — Held,  that  G,  was 
entitled  to  the  estate  by  virtue  of  the  ordinary 
rules  of  law  applicable  to  the  primogenitiu-a 
established  by  clause  1.  Although  the  primo- 
genitura  as  created  by  clause  1  is  so  far  qualified 
in  favour  of  males  as  in  the  events  which  happened 
to  devolve  on  G.  in  preference  to  his  mother,  it  is 
not  an  agnatial  primogonitura  so  as  to  prevent 
females  from  constituting  lines  of  descent;  line  is 
to  be  considered  in  prclerence  to  degree,  sex,  or 
age  ;  and  therefore  G.  succeeds,  being  in  a  nearer 
collateral  line,  viz.,  that  of  the  elder  sister,  than 
the  appellant,  who  though  born  first  is  in  the  line 
of  the  younger  sister. — A  deviation  from  the 
ordinary  mode  in  which  a  priniogeuitura  descends 
is  not  to  be  construed  as  intert'eriug  with  that 
mode  of  descent  more  than  is  necx^ssary  to  give 
elfect  to  such  deviation  ;  and  thoreforo  assuming 
that  in  the  event  conteniplati  d  by  clause  3  females 
are  to  take  collectivelv,  it  by  no  means  follows 
that  all  or  any  of  thoni  are  prevcntetl  from  forming 
lines  of  deseeni.  The  clause  applies  only  to  the 
case  tlu>rein  stated,  vi/..,  wlu  n  upon  the  i^pening 
of  the  succession  there  is  no  "primogenitus  mas," 
in  which  case  the  estate  devolves  on  females  who 
arc  to  be  displaced  by  the  lirst  male  born  from 
any  of  them.  G.  being  a  primogenitus  mas  iu 
oxistcueo  at  the  death  of  the  ilt-ceased,  clause  3 
had  no  operation.    A  pap  r.  Stkicki.anp    -  156 

MARINE  INSURANCE       -        -       333.  670 
^'le  iNsruANei:,  Makixk.    1,  2. 

"ilLmE— Mining— Winning  Coal.]  By  a  deed  of 
grant  aud  license  the  licensee  Wiis  empowered  to 
win  aud  work  all  and  every  or  any  of  (he  coal  nnuc.-* 
seam  and  seau\s  of  coal  uud;M-  certain  laud>.  aud 
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MINE — continued. 

to  reimburse  himself  all  expenses  incurred  in  the 
-winning  out  of  the  profits  from  the  sale  of  the 
coal;  and  it  was  provided  that  after  payment  to 
the  licensee  of  all  expenses  in  winning  the  said 
colliery  coal  mines  or  coal  mine  seams  or  seams  of 
coal,  he  should  pay  the  grantor  sucli  royalty  for 
the  coals  yearly  wrought  out  of  the  said  coal  mines 
seam  or  seams  as  should  from  time  to  time  be' 
awarded  by  two  arbitrators  once  in  every  five 
years  whilst  the  said  coal  mines  seam  or  seams  of 
coal  should  continue  to  be  wrought. — More  than 
one  seam  of  coal  lay  under  the  lands.  The 
licensee  after  winning  one  seam  went  on  to  win 
another : — Held  (reversing  the  decision  of  the 
Court  of  Appeal  upon  this  point),  that  the  whole 
colliery  was  not  won  when  the  first  seam  was  won, 
but  that  the  deed  was  to  be  read  separatim  as  to 
the  winning  of  each  seam,  and  that  the  licensee 
was  entitled  to  reimburse  himself  the  expenses  of 
winning  the  second  seam  before  any  royalty  was 
navable  as  to  that  seam.  Elliot  v.  Lord  Rokeby 
^  ^  [43 
MISEEPRESENTATION  — Eelease  of  equity  of 

redemption  -        -        -        -  307 

See  Victoria,  Law  of. 
MISSTATEMENT— Petition  of  appeal      -  321 

See  Peactice. 
MONITION     -----  240 

See  Ecclesiastical  Law. 
MORTGAGE — Eelease  of  equity  of  redemption — 

Bill  to  set  aside     -        -        -  307 

See  Victoria,  Law  of. 
 Statute  of  Limitations  -        -        -  235 

See  Limitations,  Statute  of. 
MUTUAL  DEALINGS— Bankruptcy        -  79 

See  Bankruptcy. 

NOVA  SCOTIA— Law  of      -        -        -  178 

See  Canada,  Law  of.  4. 
NUISANCE— Ironworks      -        -        -  618 
See  Scotch  Law.  2. 

ONUS  PROBANDI— Misrepresentation— Impeach- 
ing deed  -  -  -  -  307 
See  Victoria,  Law  of. 

PARLIAMENT  OF  DOMINION  OF  CANADA  829 

See  Canada,  Law  of.  5. 
TAB.TU'E'RSILIP  —Dissolution  —  Liability  of  re 
tiring  Partner — Election  to  cliarge  old  or  new 
Firm.']  A  firm  of  two  partners  dissolved;  one 
retired  and  the  other  carried  on  the  business  with 
a  new  partner  under  the  same  style.  A  customer 
of  the  old  firm  sold  and  delivered  goods  to  the 
new  firm  after  the  change  but  without  notice  of 
it.  After  receiving  notice  he  sued  the  new  firm 
for  the  price  of  the  goods,  and  upon  their  bank- 
ruptcy proved  against  tlieir  estate;  and  after- 
wards brought  an  action  for  the  price  against  the 
late  partner : — Held,  reversing  the  decision  of 
the  Court  of  Appeal,  that  the  liability  of  the  late 
partner  was  a  liability  by  estoppel  only,  and  not 
jointly  with  the  members  of  the  new  firm;  that 
tlie  customer  might  at  his  option  have  sued  the 
late  partner  or  tlie  members  of  the  new  firm  but  ' 


PARTNERSHIP— co?ifryiitecZ. 
could  not  sue  all  three  together ;  and  that  having 
elected  to  sue  the  new  firm  he  could  not  after- 
wards sue  the  late  partner.    Scakf  v.  Jaedine 

[345 

PENANG,  LAW  OT— Straits  Settlement— Ordin- 
ance 8  of  1873,  sect.  12,  sub-sect.  2  and  sect.  26 — 
Insufficient  Cancellation  —  Additional  Stamp  — 
Admissibility  in  Evidence.']  Sect.  26  of  Ordinance 
8  of  1873,  applies  to  all  cases  where  a  document 
has  not  been  duly  stamped,  and  for  which  a 
special  provision  in  the  ordinance  has  not  been 
previously  made,  as  in  the  case  of  bills  of  exchange 
and  other  doeuments. — Where  an  agreement,  liable 
to  stamp  duty  under  Schedule  A,  had  not  been 
cancelled  in  manner  provided  by  sect.  12,  sub- 
sect.  2  (the  date  of  cancellation  only,  and  not  the 
initials  appearing  thereon)  : — Held,  that  it  could 
be  and  was  rendered  admissible  in  evidence  by 
means  of  an  additional  stamp  under  sect.  26. 
Allen  v.  Meeea  Pullay  -  -  -  172 
PERILS  OF  THE  SEA        -        -        -  670 

See  Insurance,  Maeine.  1. 
POLICY  OF  INSURANCE— Valued  policy  333 

See  Insurance,  Marine.  2. 
 Law  of  Canada  -        -        -        -  96 

See  Canada,  Law  of.  2. 
PRACTICE  —  Frivy  Council — Leave  to  appeal — 
Misstatements.]  The  petition  of  special  leave  to 
appeal  in  this  case  stated  correctly  two  valid 
grounds  for  granting  the  same;  but  contained 
misstatements  of  fact  which  afi'ected  the  third 
ground  relied  upon  by  the  petitioner . — Held,  that 
any  such  petition  is  liable  at  any  time  to  be  re- 
scinded with  costs  if  it  contains  any  misstatement 
or  any  concealment  of  facts  which  ought  to  be 
disclosed.  It  appearing  however  that  there  was 
in  this  case  no  intention  to  mislead,  the  appeal 
was  heard  and  allowed,  but  without  costs. — Ram 
Sabuh  JBose  v.  Monomoliini  Dossee  (Law  Eep.  2 
Ind,  Ap.  81)  approved.  The  Mussoorie  Bank  v. 
Eaynor  -  -  -  -  -  321 
PRECATORY  TRUST  -        -        -  321 

See  Will.  1. 
PRESCRIPTION— Fishery   -        -        -  633 

See  Fishery. 
PRIMOGENITURE— Construction  of  deed  156 

See  Malta,  Law  of. 
PRISON— Pmon  Act,  1877  (40  &  41  Vict.  c.  21), 
ss  4,  57 — Prisoner — Maintenance  of  Prisoners — 
Committal  to  Prison — Expenses  of  conveying  to 
Prison.]  The  expenses  of  conveying  to  prison 
persons  who  are  committed  to  prison  either  for 
punishment  or  to  take  their  trial  and  are  unable 
to  pay  those  expenses  are  "  expenses  incurred  in 
respect  of  the  maintenance  of  prisoners,"  within 
ss.  4  and  57  of  the  Prison  Act,  1877,(40  &  41 
Vict.  c.  21),  and  ^tliose  sections  transfer  the  lia- 
bility for  such  expenses  from  county  rates  to 
moneys  provided  by  Parliament.  Mullins  v. 
Treasurer  of  the  County  of  Surrey  -  1 
PRISONER — Expenses  of  conveying  to  prison  1 
See  Prison. 

PROBATE— Amendment  of  -        -        -  192 
See  Will. 

PROHIBITION         -        -        -        -  240 

See  Ecclesiastical  Law. 
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P!ROFIT  A  PB-ENDRE  Fisherv 

-  633 

/S'ee  FiSHEEY, 

PUBLIC  WOUSHIP  -         -  - 
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_  240 

iS'ec  Ecclesiastical  Law. 

ATI'  ^TT  A                CI        J.    1  T 

RAILWAY — Scotch  law 

See  Scotch  Law.  5. 

 Transfer  of — Canada  - 

178 

See  Canada,  Law  of.  4. 

REGISTRATION  OF  SHIP  - 

127 

oee  toHiP. 

RESERVOIRS — li scape  oi  water 

-  oy^ 

RESTRAINT  OF  TRADE  - 

-  427 

See  Scotch  Law.  8. 

RESTRICTIONS  IN  FEIT  CHARTER 

-  427 

See  Scotch  Law.  8. 

ROYAL  WARRANT— Booty  of  war 

-  619 

See  Booty  of  War. 

SAILING  RULES  - 

-  512 

See  Ship.  1. 

SALE  OF  GOOBS—Suh-sale—Bill  of  Lading,  in- 
dorscment  of — Stoppage  in  transitu.']  The  pur- 
chaser of  goods  (shipped  by  the  vendor)  consigned 
them  abroad,  and  indorsed  the  bill  of  lading  to  a 
bank  as  security  for  an  advance.  Afterwards  and 
before  the  arrival  of  the  ship  the  consignees  sold 
the  goods  "  to  arrive  "  to  sub-purchasers,  to  whom 
they  were  delivered.  The  purchaser  having  be- 
come bankrupt,  the  unpaid  vendor  gave  notice  to 
the  master,  after  the  sub-sales  but  before  delivery 
and  before  payment  of  the  freight,  to  stop  the 
goods  in  transitu.  The  consignees  remitted  the 
proceeds  of  the  sub-sales  to  the  bank,  who  after 
repaying  themselves  their  advance  lianded  to  the 
tiustee  of  the  bankrupt  the  balance,  which  was 
less  than  the  original  purchase-money : — Held, 
affirming  the  decision  of  the  Court  of  Appeal, 
that  the  principles  established  by  In  re  Westzin- 
thus  (5  B.  &  Ad.  817)  and  Spalding  v.  Ruding 
(G  Beav.  376 ;  12  L.  J.  (Ch.)  503)  were  applica- 
ble; that  the  right  of  stoppage  in  transitu  was 
not  at  an  end  when  the  notice  was  given ;  and 
that  the  vendor  was  entitled  to  the  balance  after 
satisfaction  of  the  bank's  claim.    Kemp  v.  Falk 

[573 

SALE  OF  SHIP— Licitation  -        -        -  127 

See  Ship.  4. 
SALVAGE— Marine  insurance       -        -  333 

See  Insurance,  Marine.  2. 
SCHEME— Endowed  school  -  91,  463 

See  Endowed  Schools  Act,    1,  2. 
SCHOOL— Endowed  -        -        -         91,  463 

See  Endowed  Schools  Act.  1,  2. 
SCOTCH  LAW  — Banh-nptoj  — Lien— Bills  ac- 
cepted against  Goods — Banknipferj  of  both  Drawer 
and  AccejHor  during  Carrenei/  of  jiillii — English 
Hide  of  Ex  parte  Waring  {\\)  Yes.  off);  2  lloso, 
182)  inconsistent  with  Srofi-h.  lid iiL-ni jilci/  Si/stcDi.] 
liule  of  the  Eiii;lisli  l)aiikrii[)tcy  systnu  Jixcd  by 
Ex  parte  Waring  (l'.>  Vcs.  345;  2  Koso,  1S2', 
and  as  extended  in  subscipient  cases,  has  not  been 
adopted  in  Scotland  and  is  inconsistent  with 
Scotch  bankruptcy  law. — In  Scotch  practice  wlu^ro 
B.  accepts  bills  drawn  by  A.  against  goods  left 
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in  B.'s  hands  as  secuiity,  if  both  become  bank- 
rupt, the  bill-holder  can  rank  on  the  estate  of 
each  for  the  amount  of  the  bills  to  the  effect  of 
recovering  full  payment,  but  B.'s  estate  is  entitled 
to  be  indemnified  for  any  dividends  which  his 
estate  may  be  required  to  pay  in  respect  of  the 
bills,  A.'s  estate  having  a  right  to  the  balance  of  the 
proceeds  of  the  goods,  alter  such  indemnity  has 
been  given. — By  agreement  between  A.  and  B., 
the  latter  undertook  to  employ  his  works  in  heck- 
ling and  spinning  yarns  at  a  specific  rate.  By , 
the  8th  article  of  the  agi-eement  it  was  provided 
that  all  material  and  yarn  at  B.'s  works  should 
continue  to  be  the  sole  property  of  A.,  subject 
only  to  the  lien  of  B.  for  the  cost  of  manufacture 
and  for  advances  made  by  him,  or  other  debts  due 
to  him  by  A.  By  the  9th  article  B.  became 
bound  to  give  his  acceptances  for  a  sura  not  ex- 
ceeding three-fom'ths  of  the  value  of  the  raw 
material  and  yarn  held  by  him  on  A.'s  account, 
and  should  be  entitled  to  "  a  right  of  lien  or 
retention  of  goods  to  a  value  sufficient  to  cover 
such  acceptances." — Both  A.  and  B.  became  bank- 
rupt. At  the  date  of  the  bankruptcy  B.  was  liable 
as  acceptor  on  bills  drawn  by  A.  to  tlie  amount 
of  £16,000,  and  he  held  goods  belonging  to  A. 
(since  sold  for  £4025  14s-  2d.),  on  which  he  had 
a  right  of  lien  or  retention  to  indemnify  him 
from  that  liability.  The  holders  of  the  bills 
claimed  to  have  the  whole  proceeds  applied,  in 
the  first  place  in  payment  of  the  bills,  as  far  as 
they  would  extend,  so  as  to  reduce  their  amount 
of  proof  against  the  two  estates  to  ab  )ut  £12,00  J 
instead  of  £16,000,  relying  upon  the  English  case 
of  Ex  pjarte  Waring  (19  Ves.  345 ;  2  Bose,  182 \ — 
B.'s  trustees  maintained  that  the  bill-holders 
must  continue  to  rank  on  both  bankrupt  estati  s 
for  the  full  amount  of  the  bills,  and  claimed  that 
all  dividends  paid  by  them  to  I  he  bill-holders  out 
of  B.'s  estate  should  be  repaid  to  them  from  the 
fund  in  medio: — Held,  affirming  tlie  decision  of 
the  Court  below,  that  in  view  of  the  agreement, 
and  in  accordance  with  the  principles  on  which 
the  bankruptcy  lavrs  have  hitherto  been  adminis- 
tered by  the  Courts  of  Scotland,  B.'s  trustei's  wore 
entitled  to  the  fund  in  medio,  in  order  that  they 
might  apply  it  towards  tlieir  relief  from  the  pay- 
ments whicii  they  were  liable  to  make  in  the 
shape  of  dividends  to  the  holders  of  the  bills  ; 
(2.)  That  the  balance  of  the  fund,  if  any,  was 
payable  to  A.'s  trustee  :—l[cld,  also,  if  tlie  secu- 
rity were  sufficient  to  cover  the  whole  amount  of 
the  acceptances,  the  rule  of  E.c  part,'  Waring 
might  be  the  most  convenient  practicable  way  of 
giving  elfect  to  the  contract  between  the  ilrawers 
and  acceptors,  but  where  the  securities  are  insulVi- 
cient,  the  rule  confers  a  benefit  on  the  bill- 
holders  to  which  they  are  not  entitled,  at  the 
expense  of  the  acceptors,  which  was  ine«iuitablo, 
nor  could  it  be  reconciled  with  the  reasons  of  Lord 
lOldon's  judgment  in  Lx  \)nrt<  Waring. — iV  r  Limjd 
Sei.hounm:.  L.C.  :  Assnniing  that  the  positive 
rule  of  ailniinislriil ion  which  has  been  accepted 
as  tlie  law  in  JCngland  since  the  nde  of  Ex  parte 
Waring  was  made,  must  be  understood  in  acconl- 
auce  with  the  determination  in  i'(»»r/<'x  v.  liar- 
grcarcs  (3  D.  31.  &  G.  453),  still  to  far  a,*  it  \»  a 
positive  rule,  and  not  the  necess;iry  result  of 
e<iuitable  principles,  it  cintiot  1)0  held  to  Ih^  of 
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force  in  Scotland,  merely  because  it  is  so  in 
England.— And :  The  reasons  assigned  by  Lord 
Cranwortli  in  Poicles  v.  Hargreaves  (3  D.  M  &  G. 
453)  to  justify  the  extension  of  Ex  parte  Waring 
to  the  case  of  a  deficient  security  are  unsatisfac- 
tory if  applied  to  such  a  contract  as  this,  and 
:ippear  to  overlook  the  fact  that,  when  the  whole 
benefit  of  a  deficient  security  is  given  to  the  bill- 
liolder,  the  estate  of  the  bankrupt  acceptor  may 
lose  some  part  of  the  indemnity,  to  which  by  the 
.contract  he  is  entitled.  Eoyal  Bank  of  Scot- 
land V.  COMMEEOIAL  BaNK  OP  SCOTLAND  366 

2.  — —  Burgh — Common  Good  of  Burgh — 
Encroachment  hy  Magistrates  on  Burgh  Property 
— Equitable  Jurisdiction  of  Court  of  Session  ivhere 
restitutio  in  integrum  impossible  or  attended  ivith 
unreasonable  Loss — Actio  Popularis — Bes  Noviter 
— Interdict — Necessary  Proceedings — Costs. ']  A 
superior  Court,  having  equitable  jurisdiction,  has 
a  discretion  in  exceptional  cases  to  withhold 
from  parties  applying  for  it  that  remedy  to  which, 
in  ordinary  circumstances,  they  would  be  entitled 
as  a  matter  of  coiu"se.  But  to  justify  the  exercise 
of  such  a  discretionary  power,  there  must  be 
some  very  cogent  reason, — A.  suing,  not  as  owner 
of  the  soil,  nor  as  the  proprietor  of  a  dominant 
tenement,  but  as  one  of  the  community,  applied 
for  suspension  and  interdict  on  the  4th  of  May, 
1878,  against  magistrates  of  a  burgh,  who  were 
ul:=o  police  commissioners,  building  municipal 
stables  on  a  piece  of  ground  vested  in  them  for 
the  common  use  and  enjoyment  of  the  commu- 
nity. No  interim  interdict  was  granted,  and  the 
magistrates,  who  had  accepted  contracts  for  the 
work,  went  on  building,  and  before  the  interdict 
sought  was  granted,  on  the  19th  of  June,  1879, 
the  stables  were  completed  at  a  cost  to  the  com- 
munity of  about  £1900.  Thereupon  in  March, 
1880,  A.  raised  this  action,  concluding  for,  inter 
alia,  a  declaration  that  the  ground  in  question 
was  vested  in  the  magistrates  in  perpetuity  for 
the  use  and  enjoyment  of  the  inhabitants,  and 
that  they  had  no  right  as  police  commissioners  to 
build  thereon  ;  and  that  they  ought  to  be  ordered 
to  remove  the  stables.  The  magistrates  offered 
to  dedicate  to  the  use  of  the  inhabitants  in  lieu 
of  the  site  of  the  stables  another  piece  of  ground 
which  they  had  acquired  by  feu  charter  dated 
December,  1880  : — Keld,  agreeing  with  the  judg- 
ment of  the  Court  below,  that  in  the  peculiar 
circumstances  of  this  case  and  on  the  considera- 
tions (1)  that  the  community  of  the  burgh  had 
an  interest  on  both  sides  of  the  present  litiga- 
tion; and  (2)  that  the  tender  of  a  substituted 
piece  of  ground  was  res  noviter,  .affecting  the 
relations  of  the  parties  which  had  emerged  since 
the  date  of  the  final  judgment  of  interdict,  it 
was  not  too  late  for  the  Court  to  exercise  its 
discretionary  power,  and  to  refuse  the  remedy 
which  A,  asked  so  far  as  the  removal  of  the 
stables  was  demanded. — Held,  reversing  inter- 
locutor of  the  Court  below,  tliat  A.  was  entitled 
to  a  declaratory  decree  affirming  the,  right  of  the 
community  in  the  ground  in  question ;  to  the 
action  being  kept  in  Court  until  the  substituted 
ground  had  been  dedicated  in  perpetuity  to  the 
uses  of  the  inhabitants ;  and  his  action  being 
necessary  for  the  vinclioation  of  the  community's 
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rights,  he  was  entitled  to  his  whole  expenses  in 
the  Court  below  and  in  this  House.  Per  Loed 
Watson  : — Were  A.  seeking  to  enforce  the  decree 
which  he  holds  in  his  own  private  right  and 
interest,  the  considerations  of  inconvenience  and 
pecuniary  loss,  arising  from  the  position  in  which 
the  magistrates  have  placed  themselves,  by  their 
own  acts,  would  not  afford  a  relevant  answer  to 
his  demand  in  the  present  action. — Macnair  v. 
Cathcart  (Moi'Y.  Die.  12,832);  Sanderson  y.  Geddes 
(1  Court  Sess.  Cas.  4th  Series,  1198)  ;  Begg  v.  Jach 
(3  Court  Sess.  Cas.  4th  Series,  35),  approved,  as 
authorities  in  favour  of  the  equitable  jurisdiction 
of  the  Court ;  but  see  Lord  Watson  as  to  his  dis- 
approval of  the  result  at  which  the  Cdurt  arrived 
in  Begg  v.  JacJc.    Geahame  v.  Swan       -  547 

3.   Entail — Trust  to  maJie  strict  Entail — 

Destination  to  Heirs  whatsoever — Construction  o/.j 
A,  in  his  final  general  settlement  dated  1853, 
revoking  all  prior  deeds  so  far  as  inconsistent  there- 
with, conveyed  his  whole  estates  to  trustees  with 
directions  to  execute  a  deed  of  strict  entail  of  his 
lands  '*  to  and  in  favour  of  B.  and  his  heirs  whatso- 
ever, whom  failing  to  and  in  favour  of  0.  and  his 
heirs  whatsoever,"  whom  failing  to  persons  there- 
after to  be  nominated  by  him  (the  truster),  always 
excluding  heirs  portioners,  and  failing  such  nomi- 
nation, then  to  "my  own  heirs  whatsoever  and 
their  assignees ;"  but  declaring  that  any  member  of 
a  family  in  possession  of  the  entailed  estate  of  M. 
should  be  excluded ;  and  also  the  descendants  of 
the  body  of  his  sister  Charlotte.  B.  and  C.  were 
A.'s  natural  sons.  C.  predeceased  A.,  unmarried. 
A.  died  without  executing  any  deed  of  nomina- 
tion of  fresh  heirs.  His  trustees  executed,  in 
1859,  a  deed  in  the  form  of  an  entail  conveying 
the  estates  to  B.,  exactly  in  terms  of  the  destina- 
tion in  A.'s  deed,  leaving  out  C.  B.  treated  the 
estates  as  fee-simple,  and  left  them  in  certain 
directions  on  his  death  without  issue. — Thereupon 
the  heir-at-law  of  A.  (his  brother's  son)  raised  an 
action  against  A.'s  trustees  and  others  concluding 
for  reduction  of  the  deed  of  1859,  and  all  subse- 
quent writs,  on  the  ground,  inter  alia,  that  the 
directions  as  to  entailing  the  estates  contained  in 
his  uncle's  settlements  had  not  been  carried  out 
by  the  trustees  in  respect  that  the  said  deed  was 
not  a  valid  entail  under  the  Act  of  1685 ;  and  for 
a  declaration  that  the  trustees  are  bound  to  exe- 
cute a  new  deed  of  entail  in  favour  of  himself  as 
institute  and  of  several  other  descendants  of  A.'s 
brother  and  sisters  as  substitute  heirs  of  entail : 
or  alternatively,  assuming  the  deed  of  1859  was 
executed  in  terms  of  the  truster's  intentions,  to 
have  it  found  that  it  was  an  effectual  entail,  and 
that  he  was  entitled  to  succeed  as  heir  of  entail 
next  in  succession  to  B.  He  relied  on  the  various 
prior  deeds  and  settlements,  which  he  contended 
should  be  read  along  with  the  deed  of  1853,  which 
if  done,  made  it  clear  that  A.'s  intention  was  to 
limit  the  class  of  heirs  whatsoever  of  B.  to  heirs 
of  the  body,  and  also  by  the  term  "  my  own  heirs 
whatsoever,"  he  intended  to  designate  his  nearest 
heir  of  line  and  the  heirs  of  the  body  of  such  heir,, 
whom  failing  his  own  heirs  whatsoever  :—jBreZ(Z, 
affirming  the  decision  of  the  Court  below,  that  the 
deed  of  entail  of  1859  had  been  executed  in  con- 
formity with  the  terms  of  A.'s  final  trust,  the 
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terms  of  which  were  clear  and  unambiguous. 
That  the  pursuer  had  failed  to  establish  that  he 
either  possessed  or  was  entitled  to  claim  the 
character  of  an  heir  of  provision  and  tailzie  under 
the  entail  directed  by  the  trust  deed  of  1853  : 
tliat  the  only  ulterior  destination  being  to  the 
truster's  own  "heirs  whatsoever  and  assignees" 
the  entail  came  to  an  end  in  the  person  of  B.,  and 
lie  could  dispose  of  the  estates  as  he  pleased. 
That  it  was  competent  to  read  all  the  prior  deeds 
to  see  how  far  any  of  them  were  to  receive  elfect, 
along  with  his  final  trust  settlement — but  not 
competent  to  use  them  to  put  a  construction  on 
wf)rds  bearing  a  clear  and  well  understood  tech- 
nical meaning  and  which  they  do  not  bear  if  the 
deed  be  construed  by  itself.    Gordon  v.  Gordon 

[713 

4.   Nuisance  —  Calcining  —  Damage  to 

Plantation  —  Interdict  —  Distance  fixed.']  The 
Shotts  Iron  Company  possessed  valuable  mining 
leases  of  the  iron  ore  under  the  estate  of,  inter 
alia,  Penicuik,  under  the  condition  not  to  calcine 
within  a  certain  area.  They  calcined  beyond  this 
area,  but  near  to  the  boundary  of  the  lands  of 
Glencorse.  The  calcining  was  carried  on  in  open 
bings  eight  feet  high. — The  proprietor  of  Glen- 
corse on  the  ground,  inter  alia,  that  his  orna- 
mental plantations  were  being  destroyed  by  the 
fames  from  the  bings,  raised  an  action  concluding 
for  interdict  against  the  company  calcining  within 
two  miles  of  his  estate  : — Held^  affirming  the  deci- 
sion of  the  Court  below — but  altering  the  terms 
of  the  interlocutor  pronounced — that,  the  Glen- 
corse plantations  had  been  injured  by  the  calcin- 
ing, and  that  the  pursuer  was  entitled  to  interdict 
to  prevent  the  company  from  carrying  on  their 
calcining  within  one  mile  of  his  lands,  in  the 
same  manner  hitherto  pursued  by  them,  or  in  any 
other  manner  whereby  noxious  vapours  may  be 
caused  to  pass  over  the  pursuer's  lands,  or  any 
part  thereof,  to  the  damage  or  injury  of  his  plan- 
tations or  estate.  Shotts  Iron  Comrany  v. 
Inglis  ------  618 

5.   Bailioay  Acts — Land  injuriously  af- 
fected by  Construction  of  the  Worlcs — Compensation 
— Railways  Clauses  Consolidation  (Scotland)  Act, 
1845  (8  &  9  Vict.  c.  33),  s.  G,  and  Lands  Clauses 
Coiisolidaiion  (Scotland)  Act,  1845  (8  Vict.  c.  IS)) 
— Agreement  that  Claim  slumld  not  he  harred  by 
reason  of  no  Land  being  taken — Conjlicfing  De- 
cisions of  this  House.']  The  Gth  section  of  the 
Scotcli  Hallways  Clauses  Act  of  1S45  (similar  in 
tlie  English  Act),  provides,  inter  alia,  that  the 
railway  "  company  sliall  make  to  the  owners  and 
occupiers  of,  and  all  other  parties  interested  in, 
any  lands  talccvn.  ...  or  injuriously  aifcctod  by 
the  construction  thereof,  full  compensation  for  the 
value  of  the  lands  so  taken,  and  for  all  damage 
sustained  by  su(;h  owners,"  &c.  And  it  tlu^u 
cites  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,  as  the  machinery  by  which  conip(Misa- 
tiou  is  to  1)0  adjudged. — In  order  to  found  a  claim 
for  compensation  uiider  this  section,  sonu>  special 
or  peculiar  damage  nmst  be  done  to  the  lauds  by 
reason  of  the  construction  of  the  works,  whicli 
diminishes  llu>  value  of  tlu»  lands,  which  damage 
wonld  liavc^  bc(>n  the  subject  of  an  actii>n  at  law 
before  the  statute. — Where,  tlu'refori\  an  acccs.^ 
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to  private  property  by  a  public  highway  or  private 
way  is  interfered  with  by  the  construction  of  the 
works,  and  the  value  of  the  property,  irrespective 
of  any  particular  use  which  may  be  made  of  it,  is- 
so  dependent  upon  the  existence  of  that  access  as 
to  be  substantially  diminished  by  its  obstruction, 
then  the  owner  is  entitled  to  compensation  for 
such  interference. —But  no  compensation  is  given 
for  damages  if  the  thing  done  was  one  for  which, 
if  done  without  any  statutory  power,  no  action 
I  could  have  been  maintained  ;  nor  when  a  right  of 
action,  which  would  have  existed  if  the  works  had 
not  been  authorized  by  statute,  would  have  been 
merely  personal.  Nor  \fhen  damage  .arises,  not 
out  of  the  execution,  but  only  out  of  the  subse- 
quent use  of  the  works.  Nor  for  the  loss  of  trade 
or  custom  by  reason  of  a  work  not  otherwise  af- 
fecting the  house  in  or  upon  which  the  trade  has 
been  carried  on. — Trustees  were  possessed  of  a 
spinning  mill  ninety  yards  from  an  important 
main  thoroughfare  in  Glasgow,  having  parallel 
accesses  on  the  level  fi-om  two  sides  of  the  mill  to 
the  thoroughfare. — A  railway  company  under 
their  special  Act  cut  otF  entirely  one  access,  sub- 
stituting therefor  a  deviated  road  over  a  bridge- 
with  steep  gradients.  And  the  other  access  they 
diverted  and  made  less  convenient.  But  none  of 
the  operations  were  carried  on  ex  adverse  the 
premises.  "When  the  Bill  was  before  Parliament 
the  trustees  were  induced  to  withdraw  their  op- 
position in  consideration  of  an  agreement,  by 
which  the  company  Tindertook,  that  in  the  event 
of  the  land  of  the  trustees  and  of  others  being  in- 
juriously aftucted  by  the  construction  of  any  of  the 
works  proposed  by  the  bill,  their  claim  to  compen- 
sation should  not  be  barred  by  reason  of  the 
company  not  taking  part  of  their  land.  The 
trustees  claimed  compensation  for  the  diminished 
value  of  their  premises  by  reason  of  the  detour 
and  gradients  : — Held,  aftirniing  the  decision  of 
the  Court  below,  tliat  though  the  ngrccnu-nt  gave 
no  right  to  com]icnsation,  the  trustees  were  en- 
titled to  it  nmler  the  Kailways  and  Lands  Clauses 
Consolidation  (Scotland)  Acts,  1815.  — iVr  Loni> 
Sel]?orne,  L.C.  : — The  ob.struction  of  ncc<^ss  to  n. 
private  proi)erty  by  a  publii'  road  nec<l  not  be  ex. 
ad  verso,  but  it  must  be  proxinuite  and  not  remote 
or  indefinite  to  entitle  the  owner  of  that  property 
to  Compensation  for  the  loss  o\'  it. — And — It  is  tu 
question  whether  a  nu-re  change  of  grailient  alone 
would  be  a  pri)per  subject  for  compensation. — 
Metropolitan  Board  of  \Vurh»  v.  Mci  arthi/  (Law- 
Hep.  7  11.  L.  243)  h'el.l  undi.stingui.shabk-.— 77i« 
Caledonian  Uaihniy  Co.  v.  (hjilvy  (2  ^Lioq.  229)- 
cx|)lained  ;  and  di>tMii;uislu  d. — Clmml't  riain  v. 
West  End  of  London  Ilaihray  Co.  {2  B.  vV  S.  (UT)^ 
mid  J}<ch  ft  y.  Miilliual  Ilai'hraij  ( o.  (Law  J\op. 
3  C.  1*.  82)  approved.  IiirKft  v.  MttroitolHan 
Baihray  Co.  (Law  Kop.  2  IL  L.  175)  examined. 
—  Vt  r  Loud  Si:i.noKNi:,  L.C. :  It  i.s  the  duty  of 
this  House  to  maintain  as  fi^r  as  j^o.-ssible  tho 
authority  of  all  former  d«vi,sinns  of  ihis  llou.se; 
and  although  later  deci.sions  may  have  intorpn^tcil 
aial  limiteii  the  ajiplieation  of  onrlicr.  fhoy  ought 
not  (without  .MMJie  inmvMdablo  noe^•s^ity)  to  bo 
trenti'd  as  ennfliciing. — And— AH  tho  aljovo  dc- 
ciyions  of  this  llou.so  ajij^nr  to  be  capable  of 
being  explniuod  an*!  justitii^l  uimn  consistent 
principles.— See  remarks  of  LoiU>  Bi-VCKuntX  n* 
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to  the  cases  of  Ogilvy  and  McCarthy  not  being 
reconcilable,  pp.  294,  302.  Caledonian  Eail- 
WAY  Company  v.  Walker's  Trustees      -  259 

6.    Sheriff's  Court — Competency  of  Appeal 

under  sect  40,  6  Geo,  4,  c.  120 — Findings  of  Fact 
— Issue  raised  in  the  Pleadings — Ship — Accept- 
ance of  Abandonment — Matter  of  Law  or  Facf] 
The  40tb  section  of  6  Geo.  4,  c.  120,  provides  : 
When  in  causes  commenced  in  any  of  the  courts 
•of  the  sheriffs,  or  of  the  magistrates  of  burghs,  or 
other  inferior  courts,  matter  of  fact  shall  be  dis- 
fputed,  and  a  proof  shall  be  allowed  and  taken 
according  to  the  present  practice,  the  Court  of 
'Session  shall,  in  reviewing  the  judgment  pro- 
ceeding on  such  proof,  distinctly  specify  in  their 
interlocutor  the  several  facts  material  to  the  case 
which  they  find  to  be  established  by  the  proof, 
and  express  how  far  their  judgment  proceeds  on 
the  matters  of  fact  so  found,  or  on  matter  of  law, 
and  the  several  points  of  law  which  they  mean  to 
decide  ;  and  the  judgment  on  the  cause  thus  pro- 
nounced shall  be  subject  to  appeal  to  the  House 
of  Lords,  in  so  far  only  as  the  same  depends  on  or 
is  affected  by  matter  of  law." — A.  raised  an  action 
an  the  Sheriff  s  Court  against  B.  for  £50,  the  sum 
payable  by  him  as  underwriter  on  a  policy  of 
insurance  on  A.'s  vessel  the  Krishna.  On  the 
23rd  of  May  the  vessel  was  driven  on  a  sandy 
beach  on  the  West  Coast  of  India,  during  a  vio- 
lent storm.  Soon  afterwards  the  usual  monsoon 
commenced  and  lasted  till  October.  On  the  7th 
•of  June  A.,  on  hearing  from  the  master  that  it 
was  impossible  to  save  the  ship,  gave  notice  of 
abandonment  to  the  underwriters ;  which  they 
refused  to  accept.  On  the  ]  st  of  October  A.  raised 
'this  action  averring  that  the  vessel  had  become 
a  wreck,  and  in  his  amended  pleadings  he  set  out 
that  the  underwriters  had  taken  possession  of  the 
vessel  on  the  15th  of  October  and  had  floated  her 
on  the  16th  of  November,  and  taken  her  to  Bom- 
bay and  had  docked  her  and  executed  certain 
repairs,  and  that  thus  the  underwriters  had  ac- 
cepted the  abandonment. — The  underwriters 
alleged  that  they  only  took  possession  of  the 
vessel  as  salvors,  tiiat  no  repairs  were  done  except 
for  the  safety  of  the  ship,  and  that  A.  was  in- 
formed of  all  they  were  doing,  and  to  the  last  it 
was  intimated  to  A.  that  the  vessel  was  lying  at 
Bombay  at  his  risk. — The  Court  of  Session  found, 
inter  alia, that  the  underwriters  did  not  accept 
the  abandonment :  that  there  was  on  the  7th  of 
June  and  continued  thereafter  to  be  a  reasonable 
prospect  of  the  ship  being  got  otf  the  sandy  shore 
on  which  she  lay  without  greater  expense  than  a 
prudent  uninsured  owner  would  reasonably  incur," 
therefore  that  there  was  not  at  that  date  a  con- 
structive total  loss  of  the  ship. — A.  contended  on 
the  question  of  the  competency  of  his  appeal 
iX)  that  the  finding  that  the  underwriters  did  not 
accept  the  abandonment,  was  a  matter  of  mixed 
law  and  fact ;  (2),  that  the  findings  of  fact  were 
incomplete  and  ought  to  be  rectified  on  remit  :— 
Held,  applying  the  l  ule  of  Machay  v.  Dich  (6  App. 
Cas.  251)  that  the  Covirt  had  decided  the  issue 
submitted  to  them,  an  issue  of  fact  and  not  of 
law ;  namely,  that  the  underwriters  did  not  ac- 
cept the  abandonment,  and  accordingly  their  find- 
ing was  not  open  to  impeachment  imder  sect.  40 
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of  6  Geo.  4,  c.  120 ;  and  (2),  that  looking  at  the 
controversy  raised  by  the  record,  the  findings  in 
fact  were  reasonably  complete. — Per  Lord  Pen- 
zance: The  question  whether  the  underwriters 
accept  the  abandonment  or  not  is  a  question  of 
fact ;  but  the  circumstances  of  the  case  may  be 
such,  that  a  jury  may  be  told  as  a  matter  of  law, 
that  if  they  think  the  underwriters  have  done 
certain  acts  which  are  consistent  only  with  their 
having  accepted  the  abandonment,  then  they 
ought  to  find  that  the  abandonment  has  been 
accepted. — Remarks,  whether  in  Scotland  con- 
structive total  loss  is  to  be  taken  from  the  date  of 
notice  of  abandonment,  or  from  the  date  of  com- 
mencement of  action.    Shepherd  v.  Henderson 

[49 

8.   Statutory  Obligation — Construction  of 

Statute — Damage  to  Lands  by  extraordinary  Flood 
— Escape  of  Water  from  Reservoir — Liability  of 
Water  Commissioners  —  Damnum  fatale  — Kirk- 
caldy and  Dysart  Waterworhs  Act,  1867  (30  &  31 
Vict.  c.  139),  ss.  43,  49.]  By  the  43rd  section  of 
the  Kirkcaldy  and  Dysart  Waterworks  Act,  1867, 
it  was  provided  that  the  commissioners  under  the 
Act  "should  be  bound  to  make  good  to  the 
Countess  of  Rothes  and  her  heirs,  &c.,  all  damages 
which  may  be  occasioned  to  her  or  them,  by 
reason  of,  or  in  consequence  of  any  bursting,  or 
flow,  or  escape  of  water  from  any  reservoir,  or 
aqueduct,  or  pipe,  or  other  work  connected  there- 
with "  which  may  be  constructed  by  the  commis- 
sioners. The  Countess  is  proprietrix  of  lands 
situated  below  the  site  of  one  of  the  reservoirs, 
and  during  an  extraordinary  rainfall  a  great 
quantity  of  water  was  continuously  discharged 
from  the  reservoir,  through  a  waste  weir  into  the 
watercourse  of  a  burn,  and  did  much  damage  to 
tlie  Countess's  lands.  She  claimed  compensation. 
There  was  no  failure  or  insufficiency  of  the  works 
and  no  negligence : — Held,  i-eversing  the  decision 
of  the  Court  below  (Lord  Blackburn  dissenting), 
that  on  the  construction  of  the  above  clause  the 
Countess  was  entitled  to  compensation  for  damage 
by  flood  waters  from  the  reservoir,  no  ma1t>  r  how 
caused.  —  Fer  Lord  Watson:  Statutory  pro- 
visions, such  as  here,  in  a  local  and  personal  Act 
must  be  regarded  as  a  contract  .between  the 
parties,  whether  made  by  their  mutual  agreement, 
or  forced  on  them  by  the  legislature.  Countess 
OF  Rothes  v.  Kirkcaldy  and  Dysart  Water- 
work  Commissioners  -        -        -        -  694 

8.    Superior  and  Vassal — Restrictions  in 

Feu  Charter  not  to  sell  or  retail  any  hind  of  Malt 
Liquor  in  Houses  erected  on  the  Feu — Relevancy 
— Interest.']  A  restriction  in  a  feu  charter,  pur- 
porting to  bind  not  only  the  original  contracting 
feuar  and  his  heirs,  but  also  his  assignee  or  any 
tenant  or  possessor  of  the  houses  to  be  erected  on 
the  feu,  and  power  to  enforce  or  dispense  with  it, 
is  given  not  to  the  disponer  or  his  heirs,  but  to 
the  superior  for  the  time  being ;  the  restriction, 
imlesB  repugnant  to  the  nature  of  the  estate 
taken  by  the  feuar  or  to  public  policy  is  a  condi- 
tion of  the  feu,  and  runs  with  the  land  against 
singular  successors. — In  all  cases  of  restrictive 
conditions  in  a  feu  charter,  the  superior  must 
have  power  to  enforce  them,  or  to  dispense  with 
them  according  to  his  own  will  or  not,  whether 
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the  charter  is  so  expressed  or  not,  unless  the 
benefit  of  them  and  the  right  to  enforce  tliem  are 
communicated  to  other  feuars.  —  A  restraint 
against  carrying  on  the  trade  of  a  publican  is  as 
good  in  law,  and  as  capable  of  running  with  the 
land,  as  a  restraint  against  carrying  on  any  other 
business ;  and  the  fact  that  restrictions  are  placed 
by  statute  upon  the  freedom  of  that  particular 
trade  constitutes  no  reason  why  a  private  con- 
tract to  prevent  it  from  being  carried  on,  without 
the  consent  of  the  superior,  should  be  iield  in- 
valid or  contrary  to  law. — Feu  rights  of  land  in 
Grangemouth,  a  town  of  5000  inhabitants,  con- 
tained restrictions  against  retailing  malt  or  spiri- 
tuous liquors,  or  allowing  the  same  to  be  sold  or 
retailed  within  the  buildings  erected  on  the 
feus  without  the  superior's  permission.  The 
superior  sought  an  interdict  to  prohibit  the  de- 
fenders, the  feuars,  from  continuing  to  sell  any 
kind  of  malt  or  spirituous  liquors,  &c.,  alleging 
that  the  whole  of  the  town  was  built  on  ground 
held  of  him  as  superior ;  that  he  was  proprietor 
of  certain  houses  in  the  heart  of  the  town  at  a 
rental  of  £750 ;  that  he  had  still  a  large  extent 
of  ground  in  and  adjacent  to  the  town  available 
for  feuing,  and  that  his  mansion-house  was  within 
half  a  mile  of  the  town ;  and  tliat  these  proper- 
ties were  damaged  by  the  existence  of  so  many 
public-houses.  The  defenders  pleaded  no  Interest 
to  sue  the  action,  acquiescence,  and  prescriptive 
use.  On  the  question  of  relevancy: — Held,  re- 
versing the  decision  of  the  Court  below,  jSirst, 
that  the  restrictions  sought  to  be  imposed  were 
not  personal,  or  inconsistent  with  public  policy, 
nor  repugnant  to  the  pursuer's  estate,  they  relat- 
ing to  the  use  and  employment  of  buildings 
ei-ected  on  the  land ;  secondly,  that  the  interest 
to  sue  the  action  was  connected  with  patrimonial 
rights,  and  that  the  superior's  case,  as  shewn  as 
the  record,  was  sufficient  to  entitle  him  to  the 
relief  which  he  prayed  : — Held,  also,  that  it  was 
the  plain  intention  of  the  contracting  parties  that 
the  superior  should  determine,  whether  there 
are  to  be  public-houses  upon  any  of  the  feus, 
and  if  so,  their  number  and  position,  and  accord- 
ingly the  superior  in  granting  his  license  to  cer- 
tain feuars  to  sell  liquor  was  in  no  sense  depart- 
ing from  or  waiving  the  prohibition.  But  it  was 
a  different  question  in  all  or  some  of  the  cases, 
whether  the  pursuer  might  not  be  seeking  to 
enforce  the  restrictions  under  circumstances,  or 
in  a  manner,  which  ought  to  deprive  him  of  tlu) 
assistance  of  the  Court,  there  being  facts  averred, 
from  which,  if  proved  or  admitted,  it  might  be 
legally  inferred  that  successive  sui)eriors  had  so 
acquiesced  in  the  feuars'  use  of  their  premises  for 
the  sale  of  li»iuor  that  th(^  prohibition  must  be 
held  to  have  been  unconditionally  dischargiHl. 
But  the  record  leaving  it  open  to  the  superior  to 
adduce  evidence  which  might  give  a  dilfercnt 
colour  to  these  facts,  tlie  parties  must  proceed  to 
proof  before  the  (Questions  of  acipiiescenco  and 
waiver,  and  prescriptive  use,  couhl  be  decided. — 
J LoTiD  Watson  :  Though  Tailorff  of  Aberdeen 
v.  Coutt)<  (1  Rob.  App.  Cas.  2l)())  does  di-ternune, 
that  the  superior  cannot  enforce  a  restriction  on 
property,  luih^ss  he  has  some  legitimate  interest ; 
that  case  does  not  lay  down  the  doctrine,  tliat  an 
action  at  the  superior's  instance,  which  merely 
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sets  forth  the  condition  of  liis  feu  riglit  and  its 
violation  by  the  vassal  must  be  dismissed  as  ir- 
relevant, because  the  pursuer  has  failed  to  allege 
interest.  The  vassal  in  consenting  to  be  bound 
by  the  restriction  concedes  the  interest  of  the 
superior,  and  therefore  the  onus  is  upon  the 
vassal,  who  is  pleading  a  release  from  his  con- 
tract, to  prove  that  any  legitimate  interest  which 
the  pursuer  may  originally  have  had  in  maintain- 
ing the  restriction  has  ceased  to  exist. — Tailors  of 
Aberdeen  v.  Coutts  (1  Rob.  App.  Cas.  29G;  followed. 
Earl  op  Zetland  v.  Hislop         -        -  427 

9.  Will—  Holograph  Doeument,  signed  ond 

headed  '-^  Notes  of  intended  Settlement  hi/' — Ambl- 
guity.']  In  the  repositories  of  the"'  deceased  wlio 
left  no  other  testamentury  instrument  was  found 
a  holograph  writing,  signed  and  date<l  and  com^ 
plete  in  its  testamentary  provisions ;  but  headed 
"  Notes  of  intended  settlement  by  "  the  deceased. 
The  proof  allowed  threw  no  light  on  the  inten- 
tions of  the  deceased  : — Held,  alhrmiug  the  deci- 
sion of  the  Court  below  that  the  document  was 
the  last  will  and  settlement  of  the  deceased. — Ftr 
Lord  Watson  :  A  mere  ambiguity  occurring  in 
the  descriptive  title  written  by  the  testator  cannot 
qualify  the  terms  or  destroy  the  validity  of  the 
document  which  it  professes  to  describe,  wheu 
the  legal  character  and  eftect  of  the  document 
taken  by  itself  are  not  doubtful.  Such  an  ambi- 
guity will  justify  inquiry  ;  but  should  the  partiet?- 
lead  no  proof,  or  should  the  proof  adiluced  by 
them  be  inconclusive,  the  document  must  receive 
eifect  according  to  its  tenor  and  substance.  Whvtk 
V.  Pollok       _____  400 

SET-OFP- Bankruptcy        -        -        -  79 
See  Bankruptcy. 

SHERIFFS  COURT— Scotland       -        -  49 
See  Scotch  Law.  G. 

SHIP — Collision — Apportionment  of  Damage — //♦- 
i  fringement  of  the  Ride  with  respect  to  Lights — 
I  Merchant  Sliipping  Act,  1873  QMS  S:  '61  Vict.  c.  85), 
8.  17.]    Wliere  two  ships  incurred  damage  in  n 
collision  and  it  was  found  that  one  of  tlieni  was 
'  to  blame  for  improper  navigation,  ami  that  tlw 
other  had  infringed  the  regulations  with  ri\sjxvk 
I  to  lights : — Held,  that  in  the  absence  of  pnntf  that 
such  infringement  could  not  possibly  luivo  con- 
tributed to  the  collision,  the  damage  nujst  bo 
I  divided  according  to  the  ordinary  rule  of  the 
;  Court  of  Admiralty. — The  Fanin/  S[.  Curvill  {As- 
'  pinall  s  Maritinu'  Cases  (N.S.)         2.  p.  5(ll») 
approved.  China  iMkkcilvnts'  Sti:a.m  Navigation 
Company  v.  Bignold  -        -        -        -  612 

2.    Collision — Limitation  of  Liahih'ftj  of 

Shipowner — Merchant  Shipping  ,lc/l8G2(25  »"(-2t) 
Vict.  c.  54.]    Two  ships  V.  and  K.  having 

come  into  collision,  the  owniM-j  of  the  I',  brought 
an  action  in  rem  in  the  Ailniir.ilty  Division  against 
the  owiu^rs  of  the  /v.,  who  eounter-elaiunMl,  and 
both  ships  W(T<>  held  to  blame.  The  »nvnors  of 
the  /v.  bronuhtan  action  in  iht'  .Vdnnralty  I')ivi^ion 
to  lin\ii  their  liability  undt>r  tht^  .Merchant  Ship- 
ping AmiMidment  Act  ISG'J  (2.'»  &  2<I  Viet.  c.  (k< , 
s.  and  paid  the  amount  of  tiieir  liability  into 
Court.  The  liamagt^  to  the  V.  wa.s  gio;Uer  than 
that  to  the  K..  and  the  fund  in  Court  was  mA 
suni<Mt>nt  to  satisfv  all  the  cl;uni3  for  which  the 
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SHIP — continued. 

owners  of  the  K.  were  answerable  in  damages  :— 
Held  (Lord  Bramwell  doubting)  that  the  owners 
of  the  V.  were  entitled  to  prove  against  the  fund 
for  a  moiety  of  their  damage,  less  a  moiety  of  the 
-damage  sustained  by  the  K.,  and  to  be  paid  in 
respect  of  the  balance  due  to  them  after  such  de- 
duction, pari  passu  with  the  other  claimants  out 
of  such  fund. — Chapman  v.  Boyal  Netherlands 
.Steam  Navigation  Company  (4  P.  D.  157)  over- 
ruled. Stoomvaaet  Maatschappy  Nedeeland 
'V.  Peninsulak  and  Oeiental  Steam  Navigation 
Company       _        _        _        -        _  795 

3.    Sale  of  Goods  —  Bill  of  Lading  — 

Merchant  Shipping  Act,  1862  (25  &  26  Vict  c.  63) 
ss.  66-78 — Warehouseman,  Liability  of — Conver- 
sion.'] When  goods  are  shipped  under  a  bill  of 
lading  drawn  in  parts,  to  be  delivered  to  the  con- 
signee "or  his  assigns,  the  one  of  which  bills 
being  accomplished,  the  others  to  stand  void,"  the 
master,  or  the  warehouseman  who  has  the  custody 
of  the  goods  under  the  Merchant  Shipping  Act, 
1862,  ss.  66-78,  is  justified  in  delivering  to  the 
^consignee  on  production  of  one  part,  although 
there  has  been  a  prior  indorsement  for  value  to 
the  holder  of  another  part;  provided  the  delivery 
be  bona  fide  and  without  notice  or  knowledgs  of 
isuch  prior  indorsement.  —  G-oods  having  been 
shipped  for  London  consigned  to  0.  &  Co.  the 
.shipmaster  signed  a  set  of  three  bills  of  lading 
marked  "  First,"  "  Second,"  and  "  Third,"  re- 
spectively, making  the  goods  deliverable  to  C.  & 
Co.,  or  their  assigns,  freight  payable  in  London, 
the  one  of  the  bills  being  accomplished,  the 
others  to  stand  void.  During  the  voyage  C.  & 
^Co.  indorsed  the  bill  of  lading  marked  "  First "  to 
a  bank  in  consideration  of  a  loan.  Upon  the 
arrival  of  the  ship  at  London  the  goods  were 
landed  and  placed  in  the  custody  of  a  dock 
•company  in  their  warehouses  ;  the  master  lodging 
with  them  notice  under  the  Merchant  Shipping 
Act  1862,  s.  68  &c,  to  detain  the  cargo  until  the 
freight  should  be  paid.  C.  &  Co.  then  produced 
to  the  dock  company  the  bill  of  lading  marked 
"  Second "  unindorsed,  and  the  dock  company 
•entered  C.  &  Co.  in  their  books  as  proprietors  of 
the  goods.  The  stop  for  freight  being  afterwards 
:removed,  the  dock  company  bona  fide  and  with- 
out notice  or  knowledge  of  the  bank's  claim 
delivered  the  goods  to  other  persons  upon  delivery 
orders  signed  by  C.  &  Co. : — Held,  affirming  the 
decision  of  the  Court  of  Appeal,  that  the  dock 
•company  had  not  been  guilty  of  a  conversion,  and 
that  the  bank  could  not  maintain  any  action 
against  them. — Fearon  v.  Bowers  (1  H.  Bl.  364) 
Teflected  on.  Glyn  Mills  Cueeie  &  Co.  v.  East 
AND  West  India  Dock  Company   -        -  691 

4.   Merchant  Shipping  Act,  1854  (17  &  18 

Vict.  c.  104),  ss.  55,  58 — Begistration  of  British 
,Ship — Sale  hy  Licitation — Transfer.]  The  transfer 
of  a  British  ship  is  governed  by  the  express  pro- 
visions of  the  Merchant  Shipping  Acts,  which 
make  a  clear  distinction  between  the  legal  estate 
and  mere  beneficial  interests  therein  :—IIeld,  that 
a  sale  by  licitation  of  a  British  ship  (or  of  a  share 
therein)  without  a  conveyance  by  bill  of  sale  did 
not  create  such  an  interest  in  the  purchasers  as 
Tendered  it  compulsory  on  the  Eegistrar,  under 
the  Merchant  Shipping  Act,  1854,  to  register  I 


SHIP — continued. 

them  as  owners,  and  that  the  Eegistrar  was  right 
in  refusing  so  to  do,  and  to  erase  from  his  books 
the  inscriptions  contained  in  the  register  against 
the  ship  in  the  names  of  the  mortgagees. — Seld, 
also,  that  a  purchaser  under  a  judicial  sale  of  a 
beneficial  interest  in  a  British  ship  is  not  entitled 
to  be  registered  as  owner  of  it.  There  is  no  pro- 
vision in  the  Merchant  Shipping  Acts  which 
authorizes  the  registrar  to  erase  entries  of  mort- 
gages. In  case  of  their  having  been  duly  dis- 
charged, an  entry  to  that  etFect  may  be  made 
under  sect.  68  of  the  Act  of  1854.  Chasteau- 
neuf  v.  Capeyeon  -  -  -  -  127 
 Abandonment   -        -        -        -  49 

See  Scotch  Law.  6. 
SHIPOWNER— Limitation  of  liability      -  795 

See  Ship.  2. 
SOUTH  AFEICA— Church  of         -        -  484 

See  Cape  of  Good  Hope,  Law  of. 
SPECIFIC  PERFORMANCE  -        -        -  19 

See  Vendoe  and  Puechasee. 
STAMP— Law  of  Penang     -        -        -  172 

See  Penang,  Law  of. 
STATUTES: 

6  Geo.  4,  c.  120,  s.  ^Q— Courts  of  Law, 

Scotland        -        -        -        -  49 

See  Scotch  Law.  6. 
3  &  4  Will.  4,  c.  27,  ss.  2,  3,  24,  U— Limi- 
tations       -        -        -        -  235 

See  Limitations,  Statute  of. 
1  Vict.  c.  26,  s.  ^— Wills  -        -        -  192 

See  Will.  2. 
1  Vict.  c.  28 —  Limitations         -        -  235 

See  Limitations,  Statute  of. 
8  &  9  Vict.  c.  19 — Lands  Clauses,  Scotland 

See  Scotch  Law.    5.  [259 
8  &  9  Vict.  c.  33,  s.  6 — Bailicays  Clauses, 

Scotland      -        -        -        -  259 

See  Scotch  Law.  5. 

16  Vict.  c.  235— Oa^^ac^^a?^         -        -  473 

See  Canada,  Law  of.  1. 

17  &  18  Vict.  c.  104,  ss.  55,  bS— Merchant 

Shipping      -        -        -         -  127 
See  Ship.  4. 
22  Vict.  c.  m— Canada    -        -        -  136 
See  Canada,  Law  of.  2. 

25  &  26  Vict.  c.  63,  s.  b^— Merchant  Ship- 
ping -----  795 
See  Ship.  2. 

 ss.  65-78-        -        -        -  591 

See  Ship.  3. 

30  &  31  Vict.  c.  3,  ss.  91,  92— British  North 
America  -  -  -  96,  136,  829 
See  Canada,  Law  of.   2,  S,  5. 

 s.  129    -        -        -        -  136 

See  Canada,  Law  of.  3. 

 s.  108    -        -        -        -  178 

See  Canada,  Law  of.  4. 

30  &  31  Vict.  c.  139,  ss.  43,  iQ— Kirkcaldy 

and  Dysart  Waterworks  -  -  694 
See  Scotch  Law.  7. 

32  &  33  Vict.  c.  56,  ss.  11,  ZQ— Endowed 

Schools  -  -  -  -  91 
See  Endowed  Schools  Act.  1, 
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32  &  33  Vict.  c.  56,  ss.  5,  11, 14,  sub-s.  1 ; 

s.  19,  sub-s.  2         -        -        -  463 

See  Endowed  Schools  Act,  2. 
32  &  33  Vict.  c.  71,  s  39— Banlcniptcy  -  79 

See  Bankeuptcy. 
36  &  37  Vict.  c.  SG—Nova  Scotia  -  178 

See  Canada,  Law  op  4. 

36  &  37  Vict.  c.  85,  s.  17— Mercliant  Ship- 

ping -----  513 
See  Ship.  1. 

37  &  38  Vict.  c.  16— Canada      -        -  178 

See  Canada,  Law  of.  4. 

37  &  38  Vict.  c.  85— Public  WorsMi)  Ee- 

gtdation  -  -  -  -  240 
See  Ecclesiastical  Law. 

38  &  39  Vict.  c.  Q^— Canada       -         -  136 

See  Canada,  Law  of.  3. 

39  &  40  Vict.  c.  24:— Ontario      -        -  96 

See  Canada,  Law  of.  2. 

40  &  41  Vict.  c.  21,  ss.  4,  57— Prisons   -  1 

See  Peison. 

STATUTORY  OBLIGATION— Local  and  personal 


Act  - 

-  694 

See  Scotch  Law.  7. 

STOLE  ----- 

-  240 

See  Ecclesiastical  Law. 

STOPPAGE  IN  TRANSITU  - 

-  573 

See  Sale  op  Goods. 

STRAITS  SETTLEMENT  - 

-  172 

See  Penang,  Law  of. 

SUB-SALE — Stoppage  in  transitu  - 

-  573 

See  Sale  op  Goods. 

SUPERIOR  AND  VASSAL  - 

-  427 

See  Scotch  Law.  8. 

SYNOD — Lower  Canada 

-  136 

See  Canada,  Law  of.  3. 

TEMPERANCE  ACT— Canada       -        -  829 

See  Canada,  Law  of.  5. 
TRADE-MARK — Injunction.']  No  trader  lias  a 
rigbt  to  use  a  trade-mark  so  nearly  resembling 
that  of  another  trader  as  to  be  calculated  to  mis- 
lead incautious  purchasers. — The  Ufso  of  such  a 
trade-mark  may  be  restrained  by  injunction,  al- 
i;hough  no  purchaser  has  actually  been  misled ; 
for  the  very  life  of  a  trade-mark  depends  upon  the 
promptitude  with  which  it  is  vindicated. — So  held, 
affirming  the  decision  of  the  Court  of  Appeal. 
Johnston  v.  Oke  I^^wing  _  -  -  219 
TRANSFER— Ka  il  way— Canada    -         -  178 

See  Canada,  IjAW  of.  4. 
 Ship  -        -        -  127 

See  Ship.  4. 
TRUST— To  make  strict  entail       -        -  713 

See  Scotch  Law.  3. 
TURNPIKE    DEBENTURES  — Law    of  I'pprr 

Canada        _         -         _         _  473 

See  Canada,  Law  of.  1. 

USER— Fishery        -        -        -        -  633 
See  EisincEY. 

VALUED  POLICY     -        -        -        -  333 

See  Insueance,  Makine.  2. 


VASSAL  AND  SUPERIOR  -        -        -  427 

See  Scotch  Law.  S. 

VENDOR  AND  PURCHASER— ,Sa7e  of  Leaseholds 
—  Conditions  of  Sale  —  Specific  Performance  — 
Lunatic — Execution  of  Lease  hy  Cominittee.']  A 
leasehold  public-house  was  sold  subject  to  a  con- 
dition tl'.at  the  production  of  the  last  receipt  for 
rent  paid  should  be  taken  as  conclusive  evidence 
of  the  due  performance  of  the  lessee's  covenants 
or  the  waiver  of  any  breaches  up  to  the  time  of 
completion,  whetlier  the  lessor  should  be  cogni- 
zant of  such  breaches  or  not.  Tlie  lease  contained 
a  covenant  to  use  the  premises  for  the  business  of 
a  public-house  only,  and  not  to  permit  any  other 
trade  to  be  carried  on  on  any  part  of  the  premises 
without  the  lessra-'s  written  consent.  The  par- 
ticulars on  which  the  contract  of  purcha>:e  was 
indorsed  shewed  that  parts  of  the  premises  were 
underlet  to  persons  who  carried  on  other  trades 
there.  From  the  answers  to  objections  to  title  it 
appeared  that  the  lessors  had  received  rent  with 
knowledge  of  the  underlettings,  and  the  last 
receipt  for  rent  was  produced.  Specific  perform- 
ance of  the  contract  having  been  decreed  and  a 
reference  as  to  title  directed  by  an  order  which 
was  not  appealed  from  : — Held  (aflirming  the  de- 
cision of  the  Court  of  Appeal)  that  whetbcr  the 
breach  of  covenant  was  -or  was  not  a  continuing 
breach  such  as  to  render  the  purchaser  liable  to 
be  ejected  after  the  completion  of  the  purchixse, 
and  whether  this  would  or  would  not  have  fur- 
nished a  valid  reason  for  not  decreeing  specific 
performance,  the  vendor  had  made  a  good  title  in 
accordance  with  the  contract  which  the  pvn  chaser 
was  bound  to  accept,  the  decree  lor  specific  jxr- 
formance  having  been  made  and  not  appealed 
from. — By  a  lease  expressed  to  be  made  between 
a  lunatic  by  A.  B.  and  C.  D.,  his  two  comniittei-s, 
and  other  parties,  the  lunatic  acting- by  his  com- 
mittees demised.  The  testimonium  clause  wa^ 
"In  witness  whereof  the  .^aid  parties  to  these 
presents  have  hereunto  se  t  their  hands  and  sc^ds-." 
A.  B.  signed  his  name  against  one  sral  and  C.  1). 
his  against  another;  and  \\\v  altistation  clausf  was 
"  signed,  sealed,  and  delivered  by  A.  B.  and  C.  D. 
in  the  presenee  of  vtc."  : — Held  i^aihrming  the  tlc- 
cision  of  the  Court  of  Ajtpeal)  that  the  lease  was 
well  executed  on  Ixhalf  of  the  lunatic.  Lawkh: 
V.  Lkes  ------  19 

VESTED  INTEREST— lAuhnve.l  Seh.n.ls  \c{  91 
Sic  JOndowed  Schools  Aer.  1. 

VESTING       -        -        -        -        -  192 

Will.  '1. 

VESTMENTS  -        -        -        -        -  210 

s,,  l-^  cLi:si  A>Tii'AL  Law. 

VICTORIA,  LAW  OF-Sr///  io  »,  t  aml^  Hch^ift  of 
Kipiity  of  Jicdt  mjiliiin  ^  Mif^n pn^it  ntation — Oiiug 
]'roJ>andi.']    In  a  suit  by  the  roj*i>omlont  (Intoly 
an  insolvent)  to  set  asitle  on  the  gronnil  of  nnsre- 
l>resentalion  or  nuitual  nusiake  a  nAi\\»o  by  Uif 
1  ollieial  as>igne(>  of  tlu'  ref'poiulent's  equity  «>f  re- 
demption of  a  certain  morlgnge,  tor  aoooimts 
against  the  appellants,  the  mortpigi^'H,  and  in 
eli'ect  to  have  the  bent  tit  of  n  subsequent  nsuilc 
by  the  rehnv<ee's  iiurehasor,  it  aiijvanHl  tinit  the 
diVirial  assignt\<  iiad  in  tlie  rclensi>  admitt«^l  tlio 
:  truth  of  tlie  repn\M>nt4»ti<ui«  made  to  him.  and  that 
I  the  r(  sp(»ndent  had  thereafter  taken  a  conveyance 
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VICTORIA,  LA.'TJ'  O'F— continue L 
from  Lim  of  all  tlie  estate  vested  in  him  tmder 
the  insolvency : — Held,  tliat  the  onus  was  upon 
the  respondent,  who  was  prima  facie  b.ound  by 
the  admissions  under  seal  of  his  vendor,  to  prove 
the  falsehood  of  the  representations,  and  not  upon 
the  appellants  to  establish  their  truth. — Held, 
further,  that  where  a  mortgagor  in  consideration 
of  the  mortgage  debt  releases  tlie  equity  of  re- 
demption to  the  mortgagee,  the  parties  should  be 
regarded,  until  the  contrary  is  shewn  by  the  party 
impeaching  the  deed,  as  on  the  ordinary  footing 
of  vendor  and  purchaser. — Kniglit  v.  Marjoribanlis 
(2  Mac.  &  G.  10)  approved.— If  such  release  is 
voidable  an  equity  to  set  it  aside  is  an  equitable 
interest  in  the  property  to  which  it  relates,  and 
therefore  in  this  case  was  part  of  the  estate  vested 
in  the  official  assignee.  The  respondent,  under 
his  conveyance  from  the  official  assignee,  ob- 
tained a  locus  standi  to  maintain  this  suit.  Mel- 
bourne Banking  CoepopvAtion  v.  Bkougham  307 

WAEEHOUSEMEN— Liability  of  -        -  591 

See  Ship.  3. 
WATER — Damage  from — Extraordinary  flood 

Sec  Scotch  Law.    7.  ^  [694 

WATER  COMMISSIONERS— Liability  of  '  694 

^ee  Scotch  Law.  7. 
WILL — Construction — Precatory  Trusts.']  A  tes- 
tator gave  to  his  widow  the  whole  of  his  real  and 
personal  property  "  feeling  confident  that  she  will 
act  justly  to  our  children  in  dividing  the  same 
when  no  longer  required  by  her  "  : — Held,  that 
that  the  widow  took  an  absolute  interest,  and  that 
the  doctrine  of  precatory  trusts  did  not  apply. 
Mlssooeie  Bank  v.  Eaynoe  -  -  321 
2.    Prohate — Amendment  of  Probate  re- 

fused— Construction — From  and  after  the  De- 
cease of  my  Wife" — Vesting.']  Words  are  to  be 
construed  according  to  their  plain  ordinary  mean- 
ing, unless  the  context  shews  them  to  have  been 
used  in  a  different  sense,  or  unless  the  rule,_  if 
acted  on,  would  lead  to  some  manifest  absurdity 
or  incongruity.  A  testator  must  not  be  presumed 
to  intend  an  absurdity,  nevertheless  if  shewn  by 
ttie  context  or  by  the  whole  will  to  have  so  in- 
tended, the  intention,  if  not  illegal,  must  be  carried 
out. — A  testator  after  making  certain  dispositions 
in  favour  of  his  wife  and  others,  directed  that 
from  and  after  the  decease  of  his  wife  without 


WILL — continued. 

leaving  issue  of  his  marriage,  his  trustees  should 
stand  possessed  of  all  the  undisposed  of  residue  of 
his  real  and  personal  estate  in  trust  for  his  natural 
daughter  for  the  term  of  her  natural  life,  with 
further  provision  in  case  of  her  death  or  marriage. 
— It  appeared  that  there  was  no  issue  of  the  mar- 
riage, that  the  testator's  widow  was  still  living, 
and  that  the  natural  daughter  was  still  unmarried. 
— Held,  from  an  examination  of  the  whole  will, 
that,  according  to  the  intention  therein  appearing, 
the  vesting  in  possession  of  the  natural  daughter's 
estate  was  not  postponed  till  after  the  death  of 
the  widow. — "  From  and  after  the  decease  of  my 
said  wife"  must  be  construed  as  referring  only  to 
property  in  which  the  widow  took  an  interest 
t^erminable  at  her  death.— Qw^ere,  if  the  case  arose, 
whether  they  might  be  construed  as  referring  also 
to  property  in  which  the  widow's  interest  failed 
during  her  life. — There  is  no  difference  between 
the  words  which  a  testator  himself  uses  in  draw- 
ing up  his  will,  and  the  words  which  are  bond  fide 
used  by  one  whom  he  trusts  to  draw  it  up  for  him. 
The  Court  in  either  case  must  tnke  the  words  as 
it  finds  them,  and  therefore  7ieZ(^  that  the  plaintiff, 
the  natural  daughter,  was  not  entitled  to  have 
probate  amended  by  omitting  the  words  "  from 
and  after  the  decease  of  my  said  wife  without 
leaving  issue  of  our  said  marriage,"  on  the  ground 
that  the  draughtsman  introduced  them  without 
reason  or  special  directions,  and  that  the  effect  of 
the  same  had  not  been  intelligently  appreciated 
by  the  testator. — Where  a  portion  of  a  will  ha& 
been  introduced  through  fraud  or  perhaps  inad- 
vertence, it  may  be  rejected  and  probate  granted! 
of  the  remainder,  if  the  two  are  severable.  But 
where  the  rejection  of  part  alters  the  sense  of  the 
remainder,  qusere,  whether  tliere  is  a  valid  will 
within  the  meaning  of  7  Will.  4  &  1  Vict.  c.  26^ 
s.  9.    Rhodes  v.  Rhodes     -        -        -  192 

 Scotch  will       -        -        -        -  400 

See  Scotch  Law.  9. 

WORDS — "From  and  after  decease  of  my 

wife"  -        -        -        -  192 

^eeWiLL.    2.  : 

 "My  own  heirs  whatsoever'"  -        -  713 

See  Scotch  La\v.  3. 

WORKING  OF  MINE.        -        -        -  4a 

See  Mine. 
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